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Present: Lord Atkin, Lord Macmillan, Lord Wright, 
l Sir Lancelot Sanderson and Sir Shadi Lal, 
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HARI 
v. 


KING-EMPEROR. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL 
< COMMISSIONER OF SIND. | 


nw 


Transfer, ovcer of—Retrial order—Retrial to take place in a Court in which 


the accused loses his right toa trial by jury—Criminal Procedure Code . 


(Act V of 1898), Sees. 423(b); 526(¢) (ii) or (iti). 


The accused were tried at Karachi before the Additional Judicial Commissioner 
of Sind and a special jury of nine jurors. The convicted men then’ appealed to 
the Court of theJudicial Commissioner under section 410 of the Code of Criminal 
Procedure of 1898. The appeal was heard before the Judicial Commissioner and 
one ofthe Additional Judicial Commissioners. They differed and under the powers 
of section 9{c) of the Bombay Act the ‘matter wag referred by the Judicial Commis- 
sioner to a third Judge, who passed the following order: ‘I set aside the con- 
yictions and order a retrial of all the appellants, and I further order, under the 
provisions of section 526({e) of the Criminal Procedure Code, that the case be 
transferred for trial to the Sessions Court of Hydrabad, there be tried by the 
Sessions Judge or one of the Additional Sessions Judges”. His grounds wera 
that all the present.Judges of the Court had been associated with the trial in one 
form or another : 


Held, that the order as made was a lawful order and one which would not ° 


ordinarily be interfered with by the Board in the exercise of its jurisdiction in 
criminal appeals. i 
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That section 526(e) of the Criminal Procedure Code did not apply.as the case 7 


~ had first of all to be got back ‘to some Court for trial. That was pogsible to be. 


done under section 423(b). Under that section the Judge had ‘the power to order 
a retrial and he had then to determine to what Court it ought to go. 


An order which directed that a case which had originally -been heard before a 
jury should be reheard before a Court without a jury, wasan order that ought 
not to be made unless it was jastified by exceptional circumstances. There was 
jurisdiction to make it but that it had and was likely to have, a very serious 
effect upon the rights of the accused and his privilege which he had “previously 


- enjoyed of trial by a jury he ought in general to retain. 


` 


If. the circumstances ceased to exist, so that there was available a Judge of the 
Judicial Commissioner’s Court, who was in no way committed to the case, and 
who had not expressed an opinion about it, it would be proper that, if application 
be made for a transfer from the Court towhich it had been assigned, namely, 
the Sessions Judge at Hydrabad, back to the Court of the Judicial Commissioner, 
that application ought to receive the very serious consideration, and favourable 
consideration, if possible, of the Court to whom the application was made. That 
power was giyen under -section 526(e) (ii) or (iii) of the Code of Criminal: 


Procedure. 


Privy Council Appeal No. 17 of 1935 by special leave from a 
part of the order of the Judicial Commissioner of Sind, dated te 


< a5th July, 1934, in a criminal case. The material facts are stated 


in their Lordships’ judgment. 

J. M. Parikh for the Appellant. 

Dunne, K. C. and. Wallach for the Crown. ,, 

The judgment of their Lordships was delivered by 

Lord Atkin :—This-is an appeal in a criminal casé which has 
undergone some vicissitudes in the Courts in India. 

The appellant, with six other persons, was tried at Karachi and 
-was convicted of murder. The accused were tried before the 
‘Additional Judicial Commissioner of Sind, Mr. Dadiba Mehta and a 
special jury of nine jurors. After a trial lasting five weeks six of the 
accused were convicted on different parts of the charges, -and 
sentenced. ‘The seventh was acquitted. The convicted men then 
appealed to the Court of the Judicial Commissioner and the 
appellant appeals by special leave to His Majesty in Council. On 
this appeal questions have arisen, which, in their Lordships’ opinion, 
it is not necessary finally to settle, as to the precise position of the 
Court of the Judicial Commissioner of Sind in its crimirial jurisdic- 
tion and in respect of its appellate jurisdiction. 

The material sections are the sections of the ey Act No. 12 


‘of 1866 as amended, which provides, by section 1:* a 


* Sind Courts Act.—K. J. R. 


d 


Vou. LATI. | PRIVY: COUNCIL» 


“ There shall be for the Province of Sind a Court of the Judicial 
Commissioner of Sind which shall be the highest Court of appeal 
in civil and criminal matters in the said province, and which shall be 
the District Court and Court of Session. of Karachi. The Court 
of the Judicial Commissioner shall consist of three or more Judges, 
one of whom shall be the Judicial Commissioner of Sind and the 


others Additional Commissioners.” 


By an amending section it was provided : 

“The Judicial Commissioner and Additional Jadicial Some 
sioners shall be appointed by the Local Government, by whom alone 
they shall be liable to be suspended or removed. ‘They shall, 
within the District and Sessions Division of Karachi, each of them 


exercise all the jurisdiction and have.all the powers of a Judge of a 


District Court and of a Sessions Judge. ” 
The appeal was brought, to the Court of the- uda Commis- 
sioner and was quite plainly brought, .añd accepted by the Court as 


, being brought, under section 410, Criminal Procedure Code which 


provides : “Any person convicted on ..a trial by a Sessions Judge or 
an Additional Sessions - Judge, . may appeal to the High Court”, 
The appeal was heard before the Judicial’ Commissioner and one of 
the Additional Judicial Commissioners. “Unfortunately they differed, 
the Judicial Commissioner being in favour of- dismissing the appeal 
and the Additional Judicial Commissioner being in favour of allowing 
the appeal. A 

. Under the powers of section o{c) of the Bombay Act the matter 
was referred by the Judicial Commissioner, as the Judges ‘differed, 
to a third Judge, and it is provided. that thé matter shall be decided 
according to his opinion or.reheard by a bench consisting of three 
Judges and decided. according to the opinion of the majority of such 


Judges. ; 
The learned Additional Judicial aa A NG Mr. O'Sullivan, 


| “to whom the case was referred, came to the conclusion that the trial 


had been unsatisfactory, . that there was a point of .law upon which 
the appellants were entitléd ‘to rely as to certain evidence which it 
is unnecessary. now to deal with, and-he thereupon came to the con- 
clusion, first ofall, that the conviction must be set aside. ‘Then he 
had the duty to determine what should be done. His powers in that 
respect were powers under section 423 of the Code. What he bad, 
power.to do on an appeal from a-cdnviction was to “reversethe 
finding and*sentence and acquit or discharge the accused, or order 
him to be re-tried by a Court of competent jurisdiction subordinate 


“tp such 'appellate Court”, oro“ alter. the finding ”,.and so forth. | 


King-Emperor, ` 





Lord Atkin, 


‘King. Emperor. 


Lord Atkin. 
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What he did was this. He said; There must be a re-trial. Then 
he said: “Ithink itis expedient inthe interests of justice ”— 
probably he was referring to section 526—“ that the re-trial of this 
‘case should take place outside Karachi”. His grounds were that 
all of the present four Judges of the Court had been associated 
with the trial in one form or another. One of them had tried ‘the 
case, and the other Judge, who was then there, had been the prose- 

cutor in the lower Court and appeared for the Crownin the appellate l 
Court. The Judicial Commissioner, and the Additional Judicial 


-Commissioner who was then giving judgment, Mr. O’Sullivan, had ` 


-both dealt with the case on appeal, and he thought that they ought 
not to take part in the re-trial, and there would be no Judges avail- 
able to form the bench in the evant of the case going up ‘on appeal. 


_ This is the form of his order: KEN 


“T set aside the convictions and order a. re-trial of all the 
appellants, and I further order, under the provisions: ‘of section 526(e) 
òf the Criminal Procedure Code, that- the case be transferred for 
trial to the Sessions Court of Hyderabad;. there to be tried by the 
Sessions Judge or one of the Additional Sessions Judges. ”. 

With great respect to the ‘Additional: Judicial Commision, 
section 526 has very little tò do with this case, because it seems to 
‘their Lordships, not necessarily to be exclusively confined to, but 


‘to deal with, cases which are not in the High Court. where’ it may 


appear to the High Court that there ought to be a transfer. Under 
(e), whenever it is made to.appear to the High Court “ that such an 
order is expedient for the ends of justice”, it may order “ (ii) that 
any particular case or appeal, or class of cases or appeals, be trans- 
ferred from a criminal Court subordinate to its authority: to any 
other such criminal Court of .equal or superior jurisdiction”. That 


is the proyision of section 526 (e) (ii). That did not apply, because 


this case had:first' of -all to be got back to some Court. for trial, 
That would appear only to be possible to -be done: under’ 
section 423(b). Itis under that section that the Judge had the 
power to order a re-trial, which it is admitted he had power to do, 
and he had then to determine to what Court it ought to go. < Their 
Lordships think it must be taken that he’had really ordered the 
case, under section 423(b) “ to be re-tried by a Court of. competent 
jurisdiction subordinate to such appellate Court”, 

For the’ purposes of this‘ case it does not appear to.their 
Lordships to be necessary to determine whether, strictly speaking, 
the Court of the Judicial .Commissioner exercising criminal juris- 


diction as a Court of Session, or one of the Additional Judicial 
a 
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Commissioners exercising jmisdiction asa Court of Session, is a 
subordinate: Court .or not, because everybody in this case has 
agreed that an order for re-trial has properly been made and, if it 
‘has properly been made,-it can,only be made under this section, 
It is plain that if the power. exists under section 423 to order a 
Te-trial, it was competent to the Court to, make the order complain 
ed of, oz, re-trial, by the Sessions judge -in.the District of 
Hyderabad. That plainly is a Court ‘of? competent eon 
‘subordinate to the appellate Court. . TE ee 

In thé’ view. that their Lordships ‘take, there” is: no Jack. of 
jurisdiction and no legal. objection to ‘the order which in fact 
directs this case to be heard before the Court of the Sessions 
‘Judge. at Hyderabad, and the. appeal therefore - fails upon the 
suggestion ‘that „there was any irregularity i in the procedure. For 
this purpose it must be assumed that there was aright of appeal 
and that it was compétent.to make this | order ordering. the case 
to be tried before the Court at Hyderabad ;- but the position was, 
find is, that, whereas at | Karachi the appellant was tried before a 


jury, and, in their Lordships’ view (as is indeed :conceded), had a’ 


right “to be tried at Karachi before a jury, in the Court of the 
Sessions Judge at Hyderabad ' he wills have no right to be tried 
with a jury.” The Sessions Judge ‘in that District, in'pursuance 
, of the’provisions in the Code, which authorize: the Local Govern- 
ment to.. direct that some Sessions Judges have power to try by 
-jury and some have power to try with assessors, dependent, no 
‘doubt, upon the conditions of a particular district, heara cases 
without a jury, and the appellant, very naturally, takes the objection 
that, while it is quite right that there “should. be a re-trial, it is not 
right that the re-trial should take place in a Court 1 in which he loses 
his right to a.trial by jury. 


As has been said, there is no legal objection that can be taken to 
the order that was made ; but their Lordships entertain the view 
that dn order of this kind, ‘which directs that-a case which has 
ofiginally ‘been heard befére a jury should be re-heard before a 
Court without a jury, is an order that ought not to be made unless 
it is justified by exceptional circumstances. There is jurisdiction 


to make it, but it is obvious that it has, and is likely to have, a very | 


serious effect upon the rights of the accused, ‘and his privilege which 
he has *preyiously enjoyed of, trial by a jury he onght in. general 
to retain. 

The order in this case, when “it was originally made appears to 
their Lordships ‘to be an order which could, reasonably have been 
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' made for the reasons given by the learned Additional Judicial 
Commissioner, namely, that it would have been difficult, it would 
have been, in fact, impossible, to have found a Judge of that Court 
who was not already associated with the case. The order as made is 

‘a lawful order and one which would not ordinarily be interfered 
with by this Board in the exercise of its jurisdiction in criminal 
appeals ; but, on the other hand, their Lordships entertain® a very 
strong opinion that, if those circumstances have ceased to exist, as 
it is said that they have ceased to exist, so that there is now avail- 
able a Judge of the Judicial Commissioner’s Court who is in ng way 
committed to the case, and who has not expressed an opinion about 
it, it wouldsbe proper that, if application were made for a. transfer 
from the Court to which it has now been assigned, namely, the 
Sessions Judge at Hyderabad, back tothe Court of the Judicial: 
Commissioner, that application ought to receive the very serious 
consideration, and favourable consideration, if possible, of the Court 
to whom the application is made. That power is quite plainly given 
under section 526(e) (ii) or (ili); it does not matter which, becaus@ 
that again may involve the question as to whether the Sessions 
Court sitting at -Karachi is subordinate or whether it is not- 
subordinate, which their Lordships do not find it necessary 
to decide. a 

Mr. Dunne, appearing for’ the Crown, has told their. 
Lordships perfectly fairly that, on such an application being 
made, he appreciates the constraining force of the considera- : 
tion that would be put before the Court: by the appellant,’ 
and he thinks—he has not, of course, any power to bind the 
Court—that ‘that is -an application which, after. the ex- 
pression of their Lordships’ view, is not very likely to be 
refused. 

Their Lordships think that that is the most effective way of 
dealing with this case, and they must leave it in that position. The 
result is that, with that intimation of opinion, they consider that 
this appeal must be dismissed, and they will humbly advise His 
Majesty accordingly. 

There will, of course, be no order.as to costs. - 

T. L. Wilson & Co, : Solicitors for the Appellant. 

India Office : | Solicitors for the Respondent, 


AT. Mi; Ke JR, Appeal dismissed, 
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Before Mr, Justice S. N, Guha and Mr, Justice 
: C. Bartley. ` z 


PURNA CHANDRA DE. 
De 
s MUHAMMAD TUKA MIA AND ANOTHER.“ 
Compound interest, stipulation a A of mortgage bond, 


‘The stipulations for payment of interest ina mortgage bond were in the 
following terms :— 


< «We shall pay interest on it at the rate of Rs, 1-120 per cent per month, 


We shall repay the entire amount of principal and interest (which will be) dua to 


“you within the month of Magh of the current year,.which is the due date 


Failing to repay within the said due date, we shall pay interest at the said rate 
up till the date of realisation -on the entire amount, either amicably or by suit and 
shall pay every year the annual interest calculated upon the said money. In 
default, the outstanding interest shall be added to the principal on the expiry of 
each year and we shall es interest (thereon) at the said raté of, Rs, 1-12 by way 
oScompound interest ” 


Held, that eae interest could be claimed upon those spa ans, 
Appeal by the Plaintiff. | 

Suit on a mortgage bond. . "i 

The material facts appear from the judgment. 


Messrs. Ramaprosad Mukhopadhaya and - Jagneswar Majumdar 
for the Appellant, 


Messrs. Rajendra Chandra Guha and Makendra Kumar Ghose 
for the Respondent, 


This-appéal is directed against a AEE decree passed by 


the learned Subordinate Judge of Noakhali in a suit for enforce- 
ment ofa mortgage and for other incidental reliefs, The mortgage 
bond, on the basis of which the suit was instituted by the plaintiff, 
appellant in this Court, was executed on the 24th of April, 1916 ; and 
it contained stipulations for payment of simple interest as well as for 
payment of‘compound interest at the rate specified, in certain events. 
An issue was specifically directed on this part of the case to the 
effect following :—Isgue No. 2. “ What is the rate of interest agreed 
upon by the parties? Did the executants contract to pay compound 
interest ? Can the plaintiff get compound interest as claimed on 

* Appeal ‘rom Original Decree No. 166 of 1931, against the decree of Babu 


Atul Chandra Das Gupta, Subordinate Judge, Sudbaram, Zilla Noakhali, dated the 
8th of November, 1929. 
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the strength ofthe bond?” ‘The stipulations contained in the mort- 
gage bond, so far as the payment of interest was concerned, were 
these :—'We shall pay interest on it at the rate of Rs. 1-12-0 per cent 
per month. ‘We shall repay the entire amount of principal and 
interest (which will be) due to you within the month of Magh of 
the current year, which is the due date, Failing to repay: within the 
said due date, we shall pay interest at the said rate up till the date 
of realisation on the entire amount, either amicably or byesuit and 
shall pay every year the annual interest calculated upon the said 
money. In default, the outstanding interest shall be added to the 
principal on the expiry of each year and we shall pay interest {there- 
on) at the said rate of Rs. 1-12 by way of compound interest.’ The 
Judge in the Court below, on a construction of these stipulations, 
gave effect to the defence in the suit, and held that the plaintif was’ 
not entitled to get compound interest as claimed by bim in the suit. 
A decree was passed in favour of the plaintiff, allowing his claim in 
part, in the form of a preliminary decree, as contemplated by 
law, The plaintiff has appealed to this Court, aa 

The question for consideration in the appeal is one of construc- 
tion of the mortgage bond, on which the claim in suit was based, 
so far as the stipulations for payment of interest were concerned, 
which have been set out above. Ona consideration of these’ stipu- 
lations, we are unable to hold, as has been held by the Judge in the 
Court below, that the bond is silent whether the compound interest 
at the rate of Rs. r-12 annas is to run monthly or yearly or whether 
it is for each hundred rupees or otherwise ; and that under Section 93 
of the Indian Evidence Act evidence is not admissible to supply the 
defect and that the plaintiff, therefore, was not entitled to get com- 
pound interest, .Ashas been indicated above, we are unable to 


accept this view of ‘the mortgage bond, having regard to the clear _ . 


stipulations contained therein as to payment of interest and com- 
pound interest. 

In our judgment, the decision’ of the Court below is erroneous, . 
on a proper construction of the mortgage bond in suit, having regard 
to the clear stipulations as to payment of compound „interest in 
certain events, which have undoubtedly happened. The plaintiff 
was entitled on the mortgage bond, to get compound interest as 
claimed by him in the suit ; and a decree should have been passed 
in his favour for the realisation of the entire amount claimed in the 
suit by enforcement of the mortgage security evidenced by the 
mortgage bond; dated the 24th April, 1916, on the materials before 
the Court. f : 


| 
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A point was raised in support of the appeal, that the Court below 
ought to' have directed the inclusion of.all subsequent costs, charges, 
expenses and interest in the final decree to be applied for by the 
_ plaintiff in the event of the defendants failing to pay as mentioned in 
the preliminary decree. It need only be stated that necessary direc- 
tions are to be given in the matters mentioned, when the final decree 
in the sui comes to be passed by the Court below. 

At the conclusion of the argument, a point was raised on behalf 


-of the defendants, respondents in the appeal, bearing upon the - 


question of the applicability of the Bengal Money Lenders Act, 1933 
to the case before-us. The question was not raised before-the Court 
below.. In view of the position that the defendants respondents have 
pressed this point before us, we have acceded to their prayer for 
sending the case back to the Court below” for decision of the ques- 
tion of the applicability of the Bengal Money Lendeéts Act, 1933, to 
the present case. In the event of.the Judge in the Court below 
- coming to the decision that the provisions. of the Bengal Money 
Lenders ‘Act, 1933, have any application to the -preʻent case, liberty 


should be given to the plaintiff appellant in this Court io amend his 


plaint, and to give further evidence for the purpose of meeting the 
points that may be raised in support of the defence. The defen- 
dants will be at literty to file additional written statement, if they 
are so advised, Our decision on.the question of interpretation of 
the mortgage bond will have to be taken into consideration, when 
a decision is ultimately given by the Court below, after the question 
of the applicability of the Bengal Money Lenders Act, 1933, to the 
present case, has been- considered in the light ofthe pleadings in 
the suit as amended according to the directions of this Court, and 
upon the further evidence that may be adduced in this case by the 
parties concerned, - 


. In the result, this app eal i is silowed ; the decision and decree of 
A the Court: bslow are set aside, in so.far as they. concern’ the inter- 
pretation of the stipulations contained in the mortgage bond, which 
was the basis of the plaintiffs claim-before the Court. The case is, 
howevér, remanded to that Court for a‘decision ‘on the point raised 
before us by the defendants respondents, to which reference has 
been made above. A preliminary decree will be passed by the 
learned Judge in the Court below, in view of the decision arrived at 
‘by him-on the consideration of the question of law raised before us, 
The appellant is entitled to have his costs‘ in this “appeal; the 
hearing fee in this Court is assessed at five gold mohurs ; further 
- costs in the suit will be at the discretion of the Court below, when 
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the preliminary decree is passed, after the directions contained in 


this judgment have been complied with. 


P, Re c Appeal allowed: Case remanded. 


Before Mr. Justice D. No Mitler and Mr, Justice B. N. Raw. 


RONALD DUNCAN CROMARTIC ‘AND FRANCIS 
ARTHUR SHEPHARD SUTHERLAND, 
ADMINISTRATORS OF THE’ PRO- 
PERTY AND CREDITS OF SIR 
DAVID YULE DECEASED 


D, ~ e 
“SRI SRI ISWAR RADHA DAMODAR JEW, THROUGH 


SHEBAITS GURU BHRITYA CHUCKERBUTTY 
AND OTHERS,* 


AND z 
THE BENGAL COAL COMPANY, LIMITED 


D. 


4 


SRI SRI ISWAR RADHA DAMODAR JEW, THROUGH > 
SHEBAITS GURU BHRITYA GAUL ER KAU EN 
AND OTHERS.* 


Debuttar—Record-of-righis—Title—Debuttar, how established—Deed of endow- 
ment, if necessavy—Course of dealings by ‘parties—Rent-jree grant— 
Evidence Act (1 of 1872), Sec. 13—Previous shebait asserting: right aieinst. 
Debutter property-—Evidonce: against succeeding shebatt—TransacHon— 
limitation—Snuecetding shebatt impeaching alienation by previous shebait— 
Debutter property sold in execution of mortgage decree. 


The record-of-rights by itself does not Furnish any evidence on the question of 
title but it Is proof of title in so far as title is based on possession. 


It is not necessary in order to establish Debutter that any deed of endowment 
should be forthcoming in every case; the course of dealisigs by the parties may 


w Appeals from Original Decrees Nos. 1§1—154 of 1930, against the decrees 


` “of Babu Ashutosh Roy, Subordinate Judge of. Burdwan at Asansol, dated the 7th 


September 1929. 
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furnish evidence of dedication in the abzence of any deed. Very strong avidence 


should be forthcomlag in order to establish the Debutter nature of the property. 


in the absence of a deed, 4 

Konwar Doorganath Roy v. Ram Chunder Sen (1) referred to. 

A rent-free granted property is not necessarily a Debutter property. 

There was an assertion in the mortgage deed executed by the father of the 
plaintiff and®previous shebalt, in 1904, in favour of defendant to the effect that 


. the properties were secular properties and had been partitioned in 1839. The 
plaintiff was claiming in the character of shebait ; 


Held, that the mortgage deed being an evidence of transaction, was admissible 
in evidence under section 13 0f the Evidence Act as against the cee the 
. evidentiary value being very slight. 


When one Succeeding shebait impeaches alienation by a previous shebait, 
twelve years period of limitation runs from the ote of death of the: alienating 
shebait, . 


Mahanth Ram Charan Das v. Naurangi Lal (2) and Mahadeo Prasad Singh 
v. Karia Bharti (3) referred to. a i 

But when Debutter property is gold in execution of a mortgage decree, tw f 
years period of limitation rans from the date of sale. 

Subbatya Pandaram v. Makamad Mustapha Maracayar (4) and Maha 
Ram Charan Das v. Naurangi Lal (2) referred to, 

Quaere: Whether a suit lies at the instance of one sof the shebalts impeaching 
alfenation in the nature of permanent mokurrari lease by a previous shebait ? 

Appeals by Defendants Nos, 1 and 2. 

Suits for declaration ete. 


The material facts appear from the judgment, 

Messrs. Brojolal Chakvavarti and Pannalal Chatterji for the 
Appellants in ‘Appeals Nos. 1571 and 152, and for the Respondents 
in Appeals Nos, 153 and 154. 

` Messrs. Amarendra Nath Bose and Probodh Chandra Chatterji 
for the Appellants in Appeals Nos; 153 and 154 and for the 
Respondents in Appeals Nos. 151 and 152. 

Messrs. Sarat Chandra Bose, Gopendra Nath Banerji and 
Sailendra Nath Banerji (for Mubtipada Chatterji) for Respondents 
in both Appeals, 

The following judgments were delivered : 

D. N, Mitter, J. s—These four appeals arise out of two suitg 
brought on behalf of a certain idol or idols fora declaration that 


(1) (1876) L. R. 41. A. s2; L L. R. 2 Cale. 341. 
(a) (1933) L. R. 601. A. 124 ; 57 C. L. J. 229. 
(3) (1934) L. R. 62.3. A. 47 ; 61 C. L. J. 122. 

- (4) (1923) LIR. so I. A. 295; 40 C. L. J. 20, 
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certain leases granted by previous shebait are not binding on the 
plaintiffs who are successors to the shebaitship of the said grantors 
of the lease as also fora declaration that a certain mortgage and 
sale in execution of the said mortgage is not binding on the succeed- 
ing shebiit. It will be necessary to state the cases made in the 
plaints of the two suits separately as there is a slight erento 
between them both with regard tothe lands inthe two suits as 
also with reference to the factsof the same. The case as stated in “ 
the plaint of Suit No. 68 is tbat Sree Sree Iswar Radha Damodar 
Chandra Jew, plaintiff No. 1 is the owner of the entire 16 annas of 
the z2mindari right of the properties mentioned in the schedule, — 
namely, mouzt Damodarpur the boundaries of which are given in 

the said schedule and that the sai] Thakur possessed all those 
properties from before the date of decennial settlement throtigh the 
shebait one Parikhit Nayek whois now dead by exercising the 
absolute right of ownership. In course of time, so the plaintiffs 
allege, the shebaitship devolved on the lines of sons and daughter's 
sons of the said Parikhit Nayek and according to the said seftle- 
ment between the shebaits a 6 annas share of the Sheba was allotted 
to Jageswar Nayek deceased and his heirs anda similar 6 annas 
share was allotted to Hariprasad Nayek deceased and his heirs and 
a 4 annas share was alloted to one.Radhanath Chakravarty now 
deceased and in accordance with this arrangement the shebaits have 
been possessing the properties. Plaintiffs and defendants Nos. 5 to 
9 in Suit No. 68 claimed to be the heirs of the late Radhanath 
Chakravarty and possessed the properties in suit on behalf of 
plaintif No. r as shebaits witu reference to 4 annas share and 
defendants Nos, 3 and 4 possess as shebaits in respect of the other 
6 annas, by being heirs of Hariprasanna Nayek, deceased. It is 
said that Khudiram Chakravarty ‘whois the predecessor of the 
plaintiffs and Shibnarain Chakravarty the predecessor of defendants 


Nos. 5 tog each came into possession of, 2 annas share as shebait 


in accordance with the settlements entered into between themselves 
and the seba puja of the plaintiff was being carried on‘in‘the shares 
mentioned till now. The plaint further alleges that- Paresh Nath 
Chakravarty deceased who was the ‘former shebait in the line of 
the plaintiff and defendants Nos. 5 tog, and Kaliprasanna Nayek 
deceased, the former shebait in the line of de‘endants Nos. 3 and 4 
jointly by a offa dated the r5th Aswin 1274 and the predecessor 
of gro jorma defendants Nos, 10 to 25 by a gotta made permanent 


` settlement of ro annas share of the properties mentioned in the 


schedule and owned by Sree Sree Iswar Radha Damodar Chandra 
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in paragraph No, 4 of the plaint in the other suit, namely, that 
there was an unauthorized mortgage by Khudiram Chakravarty and 
his heirs in respect of 2 annas share in favour of Messrs, Andrew 
Yule and Company which eventually resulted in an appeal and 
which concerns the properties at Damodarpur as well as at Srinath- 
pur. The suit had been brought for a declaration in favour of the 
two idols that both these properties are debuttar properties and 
it was beyond the competency of Khudiram to execute mortgage 
in favour of Messrs. Andrew Yule and Company. It is difficult 
to understand why the Bengal Coal Company Limited was made 
a party to that suit. The suits, it seems to us, are somewhat out 
of the ordinary, for we find cases in the books of a succeeding 
shebait impeaching alienation by the preceding shebaits. In these 
two cases the position is somewhat complicated by the circumstance 
that some of the successors of the shebaits who granted. leases are 
still alive and that a suit has been instituted by the heirs of one 
of the shebaits who is dead. ‘This, of course refers to suit No. 68, 
The successors of some of the grantors-are alive who have not 
joined in the suit. The defences to the suits are substantially the 
same except with regard tothe plea of limitation which stands 
on a somewhat different footing in so far as suit No. 69 is con 
ceined which will be referred to later, The main defences to 
the two suits is that the properties are not debutiar properties at 
all. The plea of limitation has “also been taken in both the suits, 
Evidence was adduced in both the suits in support of the respec- 
tive contention of the parties, and after considering the oral and 
documentary evidence the Subordinate Judge has come to the 
conclusion that the debuffary character of the properties has been 
established and that the suits are not barred by the statute of 
limitation. The Subordinate Judge has accordingly decreed suit 
No, 68 in favour of plaintiff No. 1 declaring the title of the shebaits 
to that share of the land: namely, 2 annas share of the land, arid 
directing that they do get Aas possession of the land appertain- 
ing to that share jointly with øro-forma defendants and defendant 
No. 2, the Bengal Coal Company Iimited and defendant No. 1, 
Messrs, Andrew Yule and Company. In suit No, 69 the decree 
of the Subordinate Judge runs as follows: “It is ordered and 
decreed that the suit is decreed in part in favour of plaintiff No. 2 

Idol Sree Sree Gopal Chandra Jew as represented by the (shebaits) 
plaintiffs 3-7 in respect of their two annas share as such in respect 
of the plaint lands of Srinathpur. Their title to that share of lands 
is hereby declared and they do get khas possession of the lands 
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appertaining to that share jointly with srvforma defendants, The 
aforesaid plaintiffs will get costs in proportion to their success from 
defendants Nos. 1 and-2 and defendants Nos,1 and 2 to bear 
their own costs so far as their part of the claim is concerned. 
Plaintiffs are permitted to withdraw their claim in this suit for 
mesne profita with liberty to bring fresh suit onthe same cause 
of actiog if so advised and. not barred in the meantime.” Against 
these’ decrees in the two suits these four ‘appeals have been 
preferred.’ Messrs. Andrew Yule snd Company have preferred 
appeal No, 151 against the decree in suit No. 68, and appeal No. 
152 against the decree in suit No. 69. The Bengal Coal Com- 
pany Limited have preferred appeal No. 153, with reference to 
suit No. 68 and appeal No. 154 with reference to suit No. 69. 

-~ In thesé four appeals by. the two companies two substantial 
questions have been debated before us, It has been contended in the 
first place that the Subordinate Judge has gone wrong in reaching 
the conclusion that the properties’ are debutiar properties. The 
second ‘ground taken is that the Subordinate Judge bas also commit- 
ted an error on the question of,limitation and that he should have 
held that the suits were barred by limitation. We will deal with 
these contentions in the order in which they have been argued 
before.us, First we take the ground that there is no evidence on 
which the’Subordinate Judge could have founded his conclusion 
that the properties are debutfar, Itis to be‘noticed in this connec- 


“ tion that in the ~.record-ofrights, which it is stated was published 


sometimes in 1922, the properties.are described as resumed 
Lakheraj of Srée Sree Iswar Gopal Jew Thakur in the one and 
resumed Lakheraj.of the Deity Sri Sri Damodar Chandra Jew 
inthe other. Vide. Exts, 7 and 8 printed at pages 250 and 258 
respectively of the second part of the paperbook. It is true that 
` the possessors are described as certain Nayeks and certain other 
persons and their respective shares are shown in the record-of- 


“rights, yet there has been discussion before ws as to the true 


meaning of the record—it being the contention on behalf of the 
‘appellants thet thé word “proprietor” really refer to the Nayeks and 
that the Words Resumed Lakheraj Sri Sri Gopal Jew are merely 
descriptive’ of the past history of the land. We are unable to 
accept this contention of the appellants -and we are of opinion 
that the Subordinate Judge is: right in holding that these two 
entries in the record-of-tights show that thé lands in the suits are 
Resumed Lakheraj of Sree Sree Gopal Jew Thakur and Sri Sri 
Damodar Jew Thakur. The plaintiffs, therefore, start .with the pre- 


ag 


+ kana CIVIL,» 


1935- 
ka a 


Ronald Duncan 

Cromartic and 

Francis Arthur 
Shephard Sutherland 


v. 
Sri Sri Iswar Radha 
Damodar Jew. 


D. N. Mitter, F. 


16° 


= Civi, 


meee A 


w 


1935- - 
Sear! 


Ronald Duncan 

Cromartic and 

Francis Arthur 
Shephard Sutherland 


Ve 
Sri Sri Iswar Radha 
Damodar Jew. 


D. N, Mitter, F. 


THE CALCUTTA LAW JOURNAL. ` [Vor LXII. 


sumption as to the correctness of the entries in the record-of-rights, 
We are not unmindful, when we say this, cf the rule’ of law that 
the record-of-rights by itself does not furnish any evidence on the 


question of title but it is proof‘of title in so far as title is based on 


possession. The records show that the resumed Lakheraj lands 
were the lands in possession of Sree Sree Iswar Gopal Jew Thakur 
and Damodar Jew through the shebaits. Starting ith this 
presumption in favour of the present plaintiffs what.we have to 
consider is whether the accuracy of the entries bas been rebutted 
by the evidence such as has been furnished by the evidence in 
this case on behalf of the parties. It is not necessary in order to 
establish deduttar that any deed of endowment should be forth- 
coming in every case and the course of dealings by the parties may 
furnish evidence of dedication ‘in-the absence of any deed. At 
the same time it has been pointed out by theit Lordships of the 
Judicial Committee of the Privy Council in the case of Konwar 
Doorganath Roy v. Ram Chunder Sen (1) that very strong evidence 
should be forthcoming in order to establish the deéutfar nature of 
the property in the absence of a deed. Bearing those observations 
of their Lordships of the Judicial Committee in mind we proceed 
to examine the evidence in the case. There is no deed of endow- 
ment or dedication of the two properties as Debuttar, “On the 
other hand there is an assertion in the mortgage which was execut- 
ed by Khudiram in 1904 in favour of Messrs. Andrew Yule & 
Company to the effect that the properties are secular properties - 
and had been partitioned so far back as in 1246 B. E. correspond- 
ing to 1839. That was an assertion which was made by Khudifam 
Chakravarty the father of the present plaintiffs, The decument, the 
mortgage deed; is of course of this evidentiary value as against the 
present plaintifs who are claiming in the character of shebatts that 
it shows that there was a transaction by Khudiram in which he 
recited or purported to recite that the properties in the two suits 
were really secular properties with which he had power to deal, 
The document becomes evidence under the’ provisions of Section 
13 of the Evidence Act as against the plaintiffs who claim in the 
character of shebaits, The mortgage deed is printed at page 99 
of the second part of the paper-book and is dated the 23rd Chaitra, 
1310 B. S. The passage which is material runs as follows; 
“And whereas an Angsanama deed was executed on the: 27th 
Asar, 1246 between Jagneswar Naik and Hari Prosad Naik and 
Radhanath Chakravarty and by that the said Jagneswar Naik ‘got 


(1) (1876) L. R. 41. A. 52; L L. R. 2 Cale. 341. 
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6 as. share and my father’s father the said .Radbanath Chakravarty 


got 4 as. share in their joint properties. in their said respective 
shares.”. This makes it clear that at any rate the father of the 
present plaintiff, asserted in that deed that the disputed properties 
of the two suits were, partible secular properties with which he had 
power to deal. We do not put this document to any higher use 
than this that it is.merely an evidence of the ‘transaction under 


Section 13 .of the. Evidence Act, and that there is this-value to be ~ 


' attributed to this document that these properties were. dealt with 
as secular properties although it may be that the evidentiary value 
is very very slight. The next document in point of time after the 
Angsanama, of 1246 B. S. with reference to the earlier history is the 
Thakbust Statement of 1855. . In that statement which has been 
marked as Ext. 5, there is an-entry which is made by the Settle- 
ment Officer with reference. to Sreenathpur and to the following 
effect :— T 
Under the name , of the Mehal: ‘Abcve-roo Bighas Lakheraj 
which has not been énquired into;’ under the names of-proprietors : 
“Hari Prosad Nayek Shebait of the Diety Sri Sri Iswar Gopal 
Chandra Jew—share 6 as. and Raj Kumari Debya | mother of the 
minor Kali Prasanna Nayek—share 6 as, and Paresh Nath 
Chakravarty—-share 4 as. of Rajpur.. In Ext. 5a, printed at pages 
g-~11 the entry against Damodarpur is to be found the following 
entry.’ “Above roo Bighas’ Lakheraj Debuttar not investigated 
into.” See pages 3 to 5 and 9 to 11 of the second part of the 
paper-book. The question, therefore, of the debutéary character 
of the property was not enquired into at the time when this 
Thakbust Statement was prepared. The result was that this 
led to certain proceedings. for the resumption of these lands ; and 
we find that on the 30th March, 5th May and azrat May, 1860 
several orders were made in connection with the written 
statement which was put by Hari Prosad Nayek and others -praying 
for” release of lands belonging to Movuzahs ‘Damodarpur and 
Sreenathpur. Vide Ext. 21! printed at page 12 of the second part 
of the paper book. There it was asserted ‘that Mouzahs Damodar- 
pur and Sreenathpur otherwise called Sankhis were really rent-free 
lands from a long time granted: in respect of Banjar Patit land 
from Tilak Chandra Bahadur, the Maharajadhiraj of Burdwan, 
and having been reclaimed was, brought under cultivation. The 
Nayeks have been carrying onthe daily Sheba of the Deity and 
performing Jatras, Mahotshabas, etc, with the income thereof. In 
another written statement o "Hari Prosad Nayek, dated the 26th 
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June, 1860, which is marked as Ext. 1, and printed at page 15 of 
the second part of the paper book the same assertion was made. 
The Nayeks prayed by this petition for an enquiry with regard to 
the debuttar character of the land and prayed that after the enquiry 
` had been made the rent should not be included in the claim of 
the Government and that they should be released: as satisfactory 
arrangement had been made for the establishment of religion. 
The enquiry was not made till sometime later when, it is necessary 
to mention, another important circumstance happened.” It appears ` 
that a dispute with regard to,some part of the’ joint lands of the 
Nayeks was referred to the arbitration of certain arbitrators, namely, 
Troylokya Nath Mukerji and others and they filed a Robokari 
which is dated the 30th June, 1863 marked as Ext, O and printed 
at page 17 of the second part:of the paper book; in which they 
gave their decision with reference to their joirit lands. This 


. document is of very great significance and throws light on the 


question now in controversy. ‘It appears from the said Robokari 
as printed at page 25 of the paper book that lands and jamas of 


, the Deities Sri Sri Iswar Damodar Chandra and Sri Sri Iswar Gopal 


Jew respectively were mentioned not to be Damodarpur and 
Stinathpur, but another Mouzah, namely, Mouz2h Barul, Jote 
Bakra Nath Mandal. in Hamro Math. This document makes. 
it clear that according to the view of the arbitrators. deduffar lands 
were not ‘the lands ‘now in suit but very ' different lands mentioned 
there. It has been sought to be argued by Mr. Sarat Chandra 
Basu that this document ‘has no reference whatever to Damodar- 
pur and ‘Srinathpur and they were kept outside the partition by 
the'arbitrators because they were debutfar properties. There is, 
however, no foundation for this contention seeing that in para- 
graph No. 37'of ‘the said document a reference has been made 
toa certain tank at’Damodarpur in which the rights of the parties 
were determinéd according to their shares as settled, namely 6 
annas, 6 annas ‘and 4 annas- respectively. The next document 
in point of"time is the petition on behalf of Bijoy Gobinda Nayek 
which “has been marked as Ext, D'in the case, and printed at 
page. 48 of the second part. of the paper book. That was an 
application which was made on the 7th Jaistha 1271 B. S, corres- 
ponding to ‘the 19th May, 1864." That was for a separate settle- 
ment of 6 annas share of the entire Mouzah Damodarpur'in the 
name’ of the petitioner Bijoy “Gobinda Nayek. This document 
shows ‘at’ any rate that this “property was being ‘dealt with as 
secular property. This is also ae document which goes against 
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the contention of the plaintiffs that mouziah Damodarpur was 
debuttar property. .We now come to another important Robokari 
of the xfth September, 1865 which is marked as: Ex. °G and 
printed at page 52 of the `second part of the. paper, book. .This 
proceeding was really the outcome of the enquiry which was asked 
‘for in the written statement of 1869 to which reference has already 
been made and there is nothing in this document to indicate that 
' the N ayeks made out their claim which they alleged in their written 
Statement of the.dedbutfary character of the two mouzwhs. > On the 
Other hand the whole of the procedure and in particular the one 
referred to at page 56, indicates that the property was being dealt, 
: with on the footing that this was the property which belonged to the 
: Nayeks in distinct shares. It is true that the result of the enquiry 
was that jama was reduced by half and. it is contended on behalf of 
‘the respondents that this at any rate show that this was a rent-free 
grant prior to 1178 B. S., corresponding to 1771; and that, therefore, 
it must be taken to be a grant which existed, at about that' date. 
TRat may be conceded. It may be a rent-free grant, but it may not 
necessarily be debyttar property. It seems somewhat: singular that 
the Robakari makes no mention of the claim set forth in the written 
statement. If it had made- any mention the dedutfar nature of the 
property would have been established. Question was put by me to 
the learned advocate for the respondents as to whether there is any 
evidence to show that grant, namely the grant from the Maharaja of 
. Burdwan of the Mouzah Damodarpur existed. The answer given was 
’.that there was nothing to show that that grant was made. It is 
difficult to gather from these different rodakaris that the Court of 


the Deputy Collector considered that the case of the Nayek as- 


, made in the written statement has been made out. We have gota 
similar Robokari with regard to Mouzah Srinatbpur Ex. G, dated 
the 16th September 1865 ‘printed at page 52 of the second. part, of 
thé paper book. With reference to this Mouzah there is nothing to 
-indicate that the claim of the Nayeks regarding this property as 
being a property of the Thakur is éstablished. On,the other hand 
the case of the plaintiffs is that the property was being treated as 
belonging tothe Nayeks. The same fact would appear from the 
Robokari, dated the 16th Septémber 1865 which has., been marked 
as Ex. H and. printed at page 6r of the second part of the paper 
book. We now come next to the period of time during which the 
two putni pottahs which form the, subject .matter of Suit No. 68, 
came into existence. The putni pottah Ex. At was granted on the 
goth September, 7867. in- -respect often annas. share, . Mouzah 
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aT ‘Damodarpur was granted by Paresh Nath Chakravarty son of Radha 
1935. Nath Chakravarty and Kali Prasanna Laik sonof Jogeswar Laik 


Ronald, Duncan proprietors of 4 annas and 6 annas shares respectively. -It is dated 
Woe ee the 15th Aswin 1274 B. S. and it is the alienation by this document 
‘Shephard Sutherland which has been impeached inthe present case. By the next docu- 
Sci Sri Iswar Radha ™ent marked as Ex. A and printed at page gr of the,secgnd part of - 
Damodar Jew. the. paper book which is dated the r4th December 1867 the other 
D.N. Hitter, y, Bix annas share- holder granted’ putni lease of Damodarpur in favour ` 
KE of the Bengal Coal Company Limited. These two dccuments were 
executed on the express allegations made by these Nayeks that these 
were secular properties belonging to the Nayeks with which they 
were competent to deal and of which they could grant permanent 
leases. It would appear also that there is an outstanding fact in 
this case the significance of which is very great; namely that between 
1867 the date of the execution of the deeds and 1917 a period of 
50 years the properties had been treated throughout on thé footing 
that the properties were secular and that the SAAE were compe 

tent to deal with them. 

We refer to the other document which bears out what I have 
just stated namely that the treatment of the property for nearly 
half a century after the execution of the deeds had taken place 
has been on the fvoting that~these two properties were secular 
‘properties. Ext. E is an application’ for registration and mutation 

_ of names and is dated the 2nd September, 1889. The application 
was made by Khudiram Chakravarty and Shib Narain Chakravarty 
and there it was stated that after the death of Pares Nath Chakra- 
varty Khbudiram became entitled by inheritance to 4 annas share 

-~of the estate. - These two applicants wanted to be recorded as 
proprietors-in respect of 4 annas share of Mehal Damodarpur. 

= Similarly on the 5th of April, 1gc4,- several years after there was _ 
the mortgage which is the subject matter of suit No. 69. (Vide 

í Ext. L. printed at page 99 of the second part of the paper book) 
executed by Khudiram in respect of .2 annas share in which 84 dis- 
tinct allegation was made stating thatthe property had devolved 
.on Khudiram in view. of what is stated inthe said document as 
‘under an Angshanama deed which is said to have been executed 
go far back as inthe year 1839. Itis to be noticed that prior to. 
-the execution of this mortgage Sof 1904 this property had been 
; ‘mortgaged ‘to a very distinguished and well krown lawyer of 
| Burdwan Mr. . Tara 'Prosanna Mukerji, now dead, who had advanced 
avery large sum of money and who: instituted a suit in 1903 in 

the Court -of the Subordinate Judge of Burdwan. and obtained a 
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decree for the execution. By the said decree in Ex. case No. 39 oo 


of 1904 he attached all the mortgaged properties and got a sale 1935; ` 
proclamation issued for the realizition of his debts Rs. 83805-13-3P. Ronald Duncan 
and costs. To avoid this sale the mortgage now in question in iene ieee 
suit No. 69 was executed by Khudiram.. No better evidence can Shephard Sutherland 
be given in the ‘execution than Khudiram’s dealing with the pro- Sd Sri hae A dha 
perty in 1934 and prior to that when the mortgage was executed Damodar Jew. 
in favour of Tara Vrosanna Mukerji. Now we come to a very p, N. Mitter Y. ~ 
important piece .of evidence, with regard to the rent receipts which =€ ==> 
have been executed in favour of the Bengal Coal Company Limi- 
ted, and a.series.of receipts which extend, from 1875 to 1892 for 
a period of:17-years has been produced by the Bengal Coal Com- 
pany Limited., The réceipts have. not been printed, but we have 
gota tabular statement at. pages 162 and-163 of the second part 
of the paper book from which it is clear that all the receipts which 
-had' been granted were on the footing that this. property was a 
secular property. There is no allegation whatever that the receipts 
Which were given were in respect of the lands which helonged to 
one of the two fhakurs and that the receipts were granted by the 
‘several Nayeks in their character as shedatts. A very strong comment 
“has been made on this point and it is said that an inference adverse 
to ‘the plaintiffs should be drawn from the circumstance that no 
receipt had been produced fora period of nearly fifty years after 
1867. The answer to this contention is that they produced the 
‘receipts sometimes after the date of the pottah for nearly 17 years. 
‘It is not necessary to produce receipts for other years. The receipts 
-from the years 1875 to 18ga distinctly show that the properties - 
were treated as secular properties in the execution case. It is to 
be ‘presumed . that the samestate of things with reference to a 
deceased member of .a transaction must continue in the absence 
of any evidence to the contrary. On these broad facts we are of 
” opinion that the judgment of. the Subordinate Judge in this part 
of-the case cannot possibly be controverted and we are of opinion 
that the evidence which are referred to are not sufficient to rebut 
the accuracy of the entry, in the record-ofrights which stands in N 
favour of the present plaintiffs, We are of opinion that the plain- 
‘tiffs have failed ‘to establish the debuttar character of the proper- 
ties, and this alone is sufficient to defeat the two suits, On this 
ground the suits should be dismissed, 


But as the question of limitation has been- gies before us it 
is necessary. to state our view on that question. The question of 
limitation in cases of the kind with: which we are now dealing was 
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considered by their Lordships of the Judicial Committee in several 
cases, where the ‘position was that Shebait suceeding to the preced- 
ing Shebait sought to impeach the alienation in the nature of 
‘permanent mokrari lease by a previous Shebait.. There it has been 
‘held that suit brought within twelve years’ from the date when 
the previous Shebait died would not be barred by limitatign.’ The 
present case, however, falls outside the ordinary class of cases 
with which their Lordships of the Judicial Committee of the Privy 
Council had to deal. We: have some doubts in our mind as to 
whether a suit of this characteris thaintainable as some of the 
successors of the grantors Shebaits do not question- the allenation 
‘seeing that they have. not joined as plaintiffs in:the suit. . It 
‘remains, therefore, to’-consider whether a suit can lie at the 
‘instance of one of ‘the “Shebaits who has succeeded to one of 
the grantors.: ‘We do “not desire to express any Opinion as the 
‘question was not ‘raised in the Court below. We pene indicate 
the doubt which 4s:passing in our mind. EE 


Having regard to the decided ‘cases in so far as the leases which 
form the subject matter of Suit No. 68 are concerned it ‘is difficult 
to say that the suit is barred by limitation seeing that the ‘suit had 
been instituted by ` Khudiram suécessor in the shebaitship within 
‘twelve years of his death. The cases are well known and they have 
been referred to by the bar. See the case of Makanth Ram Charan 
Das v. Nauvangi Lal (1) as also the last case on the point, namely, 
the case of Mahadeo Prosad Singh v. Karia Bharti (2) where it has 
been pointed out that in an ordinary case when one sueceeding 
shebait impeacbes alienation by a ‘previous shebait the period of 
limitation would run from the date of the death of the alienating 
shebait. We theréfore think that so far as Suit No. 68 is concerned 
‘the learned Subordinate Judge. is right in holding that the suit is not 
‘barred by limitation except With regard to 2 annas share of mouzah 
Damodarpur which passed by the mortgage sale, This brings us 
to the question of limitation raised in the other Suit No. 69. With 
‘tegard to this suit also we think that the suit must fail on the ground 
of limitation. The sale i in this case took place’ in execution of the 
mortgage of 1912 and ‘admittedly ‘the present suit was brought 
beyond 12 years of that daté. This case is not to be governed by 
thé rule of limitation laid down with regard to the setting aside of 
the alienation in the nature of a permanent ‘mokrari lease by a 
‘shebait, This distinction was observed and EN A by their 

(1) (1993) LIR. Go I. A. 124 ; 57 C.L. Ji 229. Lo ae 
(2) (1934) L. R. 621. A. 47, 6rC, E. J. 122. : A : 
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Lordships of the Judicial Committee of the Privy Council in- the 
case of Subdatya Pandaram v. Mahamad Mustapha Maracayar (1). 
It would be right if we reproduce what was said by Lord Buck- 
master in this connection as reported at page 299 of the said 
report: “A further argument has been put forward to the effect 
that the statute of limitation begins to run affesh’ as each new 
trustee sycceeds to the office, and in support of that view reliance 

is placed on Lshwar Shyam Chand Jew v. Ram Kanai Ghose (2) and 
` Vidya Varuthi Tirtha v, Balusami Ayyar (3), but these authorities 
do not assist the appellant. In each case they relate to the effect of 
an attempt on the part of a truStee to dispose of the property by a 
permanent mukarrari lease. This hé has no power to do, though 
he is at liberty. to dispose of it during the period of his life anda 
grant made for a longer period is good, but good only to the extent 
of his own life interest. It follows, therefore, that possession during 
his life is not adverse, and that upon his death the succeeding 
trustee would be at liberty to institute proceedings to recover the 
estate, and the statute would only run against him as from the time 
when he assumed the office. Such an argument has no relation to 
the case where, as here, property has been acquired under an execution 
sale and possession retained throughout.” The same view has been 
taken in the more recent case of Mahantk Ram Charan Das v. 
Naurangi Lal (4) where Lord Russell of Killowen observes as 
follows: “The same view is apparent:in a later judgment of this 
Board, viz., Suččaiya Pandaram v, Mahamad Mustapha Maracayar 
(1). The disposition in that case was a sale in 1898 of land devoted 
to charitable purposes, under an execution decreé against the person 
who was the trustee of the charity. In the year 1913 the person 
who was then trustee of the charity sued to recover- the property 
from the purchaser at the execution sale, or those claiming under 
him. - It was held, not unnaturally, that the purchaser’s possession 
was adverse from the date of the sale; but in delivering the judgment 
of the Board, Lord Buckmaster, after referring to Zswar Shyam 
Chand Jew v. Ram Kanai Ghose (2) and Vidya Varuthi’s case (3), 
said: ‘In each case they relate ‘to thé effect of an attempt on the 
part of a trustee to dispose of the property by a permanent mukar- 
rari lease. This he has no power to do, though heis at liberty to 
dispose of it during the period of his life, and a grant made fora 


(1) (1923) L. R. sol, A. 295 (299) ;,40 C. L. J. 20 (22). “A 

(2) (1911) L. R. 38I. A. 7631. L. R. 38 Cale. s26 ; 14C. L, J. 238. 
(a) (1921) L. R. 481. A, 302 : I. L. R. 44 Mad, 431. 

(4) (1933) L. R. 60 I. A, 1945 57 C. L. J. 229 (235—356) 
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longer period is good, but good only to the extent of his own lifé 
interest. It follows, therefore, that possession during his life is not 
adverse.” It appears from these authorities that the true rule 
deducible in cases where properties are sold in execution of a decree 
the period limitation will run from the date of the sale and the suit 
brought after 12 years from that date of. sale must be held to be 
barred by limitation. . Mr. Basu sought to distinguish thig case on 
the ground that the Judicial Committee case was an execution case 
with reference to a money decree and that the present case is a case 
of sale in execution of a mortgage decree and that the principle 
laid down by. their Lordships of the Judicial Committee in the case 
of Subsatya Pandaram v. Mahamad Mustapha Maracayar (1) can: 
not be applied’ in the present case. Weare unable to accept this 
contention seeing that the words used by their Lordships- of the 
Judicial Committee in the two cases already referred to are very 
general and have application to the cases of all execution sales. 
We therefore hold that Suit No. 69 must be decreed further in 
addition to what has been done in the Court below, 

It is pointed out on behalf of the appellants that Suit No. 68 în 
so far as it concerns the two annas share of Mouzah Damodarpur is 
also barred by limitation for the reason which we have stated with 
reference to the mortgage sale in favour of Messrs. Andrew Yule 
and Company. The Bengal Coal Company holds under Messrs. 
Andrew Yule and Company. 

. The result is that these four appeals are allowed. Suits Nos. 68 
and 69 are dismissed. The appellants must get their costs through- 
put, that is, both in this Court and in the Court below. ‘One set of 
costs is allowed for all these four appeals, The hearing fee is to be 
divided equally between the two sets of appellants. 

Rau, J. :—I agree. 


A TM * : Appeals allowed, 


(1) (1923) L. R, sol. A, 295 ; 40C, L, J. 20. 


Vou. LXIL] "HIGH COURT. 
i Before Mr. Justice Syed Nasim Ali. 
< EBRAHIM MONDAL AND OTHERS 


i] 1 


D. 


AKSHAY KONAR AND OTHERS * 


Aitestatlon ~LExecution of. mortgage, bond, when to be proved— Defendant 
_ denies execution and issues raised on ti—Indian Evidence Act (Lof 1872 
and XXXI of 1926), Sec. 63, 


Where io a mortgage suit attestation of the document is denied by the defens l 


dant in the written statement and a distinct Issue is raised on that question, it is 


incumbent upon the plaintiff to prove attestation of the document according 


td law, 


If any of the defendants in a-mortgage suit denies execution, the plaintiff is 
bound to prove valid execution of the document by producing one of the attesting 
witnesses, MG 


Appeal by the Plaintiffs. 

Suit on a mortgage. bond, : 

The material facts appear from the gain. 

Dr. Bijan Kumar Mukherjee and Mr. Sanat. Kumar Chatterjee 
for the Appellants, 


Messrs. Panchanan Choudhury, Benoy Krishna . Ghose and 


: Ramendra | Chandra Roy for the Respondents. 
The following judgment was delivered : , z 
The appellants before me are the plaintiffs in a suit to NO a 
simple mortgage bond alleged to have been executed by the father 
of the defendant No. 1 in favour of the late Atar Mandal, the prede- 
cessor-in-interest of the plaintifs, and defendant No. 4. The suit 
was instituted more than 6 years after the date fixed for the payment 
of the loan. Defendant No. 1, as has been already stated, is the 
| gole heir of the mortgagor and defendants ‘Nos. 6 to 8 are.the heirs 
of the-transferee of equity of redemption from the defendant.No, 1. 
Defendants Nos. 2 and 3 are the daughters of the mortgagor and 
are not at all necessary parties, as they are not the heirs of the 
mortgagors under the Hindu law. Defendant No.5 is a lessee of 
the ‘mortgaged: property under the defendants Nos. 6.to 8. 
Defendants Nos. 5 to 8 contested the suit. Defendant No. 5 
denied the execution as well as the attestation of the document 
-according to law. Defendants Nos. 6 to 8 did not specifically deny 
* Appeal from Appellate Decree No. 1018 of 1933 against the decree of Babu, 
-Naranath Mukherjee, Subordinate Judge of Burdwan, dated the 28th September, 
1932, affirming that of Babu Anukul Chandra Sanyal, Munsiff, Kalna, dated the 
24th April, 1931. s 4 
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Civis the exeution of the document bythe mortgagor but denied that 
1935. the bond was attested according to law. The trial Court dismissed 

| agagah ei H , , j N o Aye 
ni rahim Mondal the suit against all the defendants ‘excepting the defendant No. 5 


y. On appeal by the plaintiffs to the lower appellate Court the learned 

Akshay, Konar. Judge has come to the conclusion that the bond in execution cannot 

Operate as a mortgage bond, inasmuch as it was not attested 

according to law. In that view the learned Judge dismiged the 
appeal. Hence the present second appeal. 

Dr. Mukherjee on behalf of the appellants contends that the} ` 
learned Judge isin error in holding that the bond in suit cannot 
operate asa mortgage bond. Now “ Where the principal money 
secured is one hundred rupees or upwards, a mortgage can be 
effected only by a registered instrument signed by the mortgagor and 
attested by at least two witnesses ”"—(Section 59 of the Transfer of 
Property Act). Section 68 of the Indian Evidence Act deals with the 
mode of proof of a document which is required by law to be 
attested. Section 68 as it stood before the amendment in 1926 was 
in these terms :—“If a document is required by law to be attested, 
it shall not be used as evidence until one attesting witness at least 
has been called for the purpose of proving its execution, if there be 
an attesting witness alive and subject to the process of the Court 
and capable of giving evidence.” By section 70 of the said Act an 
exception was engrafted on the general rule embodied in section 68 
viz.— The, admission of: a party: toan attested document of its 
execution by himself shall be sufficient proof of its execution as 
against him, though it ‘be a document required by law to be 
attested”. In the cases therefore not covered by section 70, a docu- 
ment which is required by law to be attested, cannot be used as 
evidence unless one attesting witness at least has been called. By 
Act 31:of 1926 a proviso was: introduced in section 68. Itis in 
these terms :—"Provided . that it shall not be necessary to call an 
attesting witness in proofof the execution of any document, not 
being a will, which has been registered in accordance with the pro- 

. visions of the Indian Registration Act, 1908, unless its execution by 
the person by whom it purports to have been executed” is-‘specially 
denied.” The contention of Dr. Mukherjee is that in view of this 
proviso the-plaintiffs are not bound to prove attestation of the bond 
in-question by calling an attesting witness, inasmuch as in this case 
execution was not specifically denied by defendants 6 to 8. The 
proviso to section-68 dispenses with the proof of the execution of 
any document, if its execution is not specifically denied. The word 
“execution” has not been defined in the Indian Evidence Act, 


i 


-L LXIL] . HIGH COURT. 


$ 


Section 59 of'.the Transfer of Property. Act. does not,use the word 
“execution”, but the word used there is “signed”, If the word 


“execution” as used in section 68 of the Evidence Act means simply - 


‘signing’, then the proviso: removes the necessity of proving the 
‘Signature by calling an attesting witness. It does not relieve the 
party, who wants to enforce the bond as a mortgage bond, of the 
necessity of proving attestation. If “execution” means something 
more than signing, that is, if it means not only signing but signing 
in the presence of attesting witness, then. the proviso to section 68 
would relieve the party of proving attestation also if the signing as 
well as the attestation are not- specifically denied. Inthe present 
case however the attestation of the document. was specifically denied- 


in the written statement of defendants Nos. 6 to 8. A distinct issue ° 


was raised onthe question asto whether the bond was attested 
according to law. Under these circumstances it was incumbent upon 
the plaintiffs to prove the attestation of the document according to, 
law. The evidence in the present case is not sufficient to show that 
the document was attested according to law. The learned Judge 
was therefore right in holding that the PANG in execuHoe cannot, 
‘operate as a‘ mortgage-bond. i : 

Dr. Mukherjee next contended ‘that as the defendant No. s 
alone specifically denied the execution of the document it was not 
necessary for the plaintiffs | to prove attestation as against the defen- 
dants Nos. 6 to 8. In view of what I have stated already itis not 
necessary to express any final opinion, but I am inclined to think 
that ifany of the defendants to a mortgage suit denies that any of 
the alleged executants of the bond executed the deed, the plaintiff is 
“bound to produce one of the attesting witnesses at ERN to prove 
the execution of the document. 

Dr. Mukherjee at last pressed for aremand in order to enable 


the plaintiffs to-adduce additional evidence to show that. the docu- | 


ment was attested according to law. In view of the. fact “that the 
defendants Nos. 5 to 8 specifically denied the attestation of the 
document and an issue was raised on that point, it was incumbent 
upon the plaintiffs to produce all the available evidence in support 
of their case. There is nothing on the record ‘to indicate why this 
was not done by the plaintifs; lam therefore unable to accede to 
this prayer on behalf of the plaintiffs, 

For the above reasons I dismiss this appeal, but in view of the 
facts and circumstances-of this case, I make no order as to costs, 
TP, Re ia A = ©- Appeal dismissed, 


Hu 4 
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Before Mr. Justic: S. N. Guha and Mr. Justice R. F Lodge. 


Civi. SATYA CHARAN SRIMANI 
M ? 1 t 
a tal a -RAMKINKAR BANERJEE AND OTHERS,* 


” Mortgage—Deed, construction of—Mortyage, if English mortgage—¥Essentlais 
' of English morigage~Transfer of Property Act (IV of 1882), Sec. §8 (e— 
Assignment of lease by English mortgage-~Whole interest of the’ mort- 

gagor, if passes. 

Per Guha, F: The intention of the parties concerned ‘has to he gathered 
from the documents as they stand, taking all the provisions contained in the 
same, together. The real nature of a transaction must always be carefully 
looked into, as the mere form of the instrument isa very delusive guide. In 
construing documents which purport to impose liabilities of a very onerous 
nature on one party to tke same, the’ covenants on which such liability is based 
must be strictly construed, and effect should be given to all the parts of the 
document. i 


In the present case, tha deed purported to grant, convey and assure to the 
mortgagee and to his' use forever the entire interest of the mortgagor in the 
eight annas share of the property of the sub-lease, subject .to a proviso that if 
the mortgagor should on 18th May, 1928, repay to the mortgagee the dues of 
the latter under the deed, the mortgagee will re-convey, re-transfer and re-assign 
the said mortgaged premises to the mortgagor. It also provided that the 
mortgagor should be liable to pay the rents and royalties and that it should be 
lawful for but not obligatory upon the mortgagee to pay and deposit the same in 
case of default by the mortgagor. It also provided that if the mortgagor pays the 
interest on the loan regularly on the days and in the manner agreed upon, the 
mortgagee should not recall the mortgage money until 18th May, 1935. It 
further provided that the mortgagor would be entitled to remain in possession of 
the mortgaged premises and to carry on colliery business therein : 


In another deed, it was agreed that the mortgagor should remain in possession 
of the mortgaged property and bé entitled to work a colliery therein ; and 
that he should be liable to pay rents and royalties and that it should be lawful 
for but not obligatory upon the mortgagee to pay rents and royalties in case of 
default of payment by the mortgagor : 


Held (per curiam), that the mortgages evidenced by the documents were 
not English mortgages as contemplated by section 58 (e) of the Transfer of 
Property Act and that liability for rent or royalty as claimed in the suit could 
not be fixed on the mortgagees, regaid being had to the provisions contained in 

, the above deeds. ~ 


Fer Lodge, F: That the whole of the right, title and interest of the 


* Appeals from Original Decrees Nos, 212 and 218 of 1931, against the decrees 
of Babu Ksbirod Ranjan Dhar, Additional Subordinate Judge of Burdwan at 
Asansol, dated the 20th April, 1931. 
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mortgagor in the property did not pass to the mortgagee by vittye of the 
mortgage. | | | 

The doctrine that the mortgagee. of a leasehold property under an English 
mortgage is liable for the rent, whether he enters into possession of the pre- 
perty or not, is derived from the definition of an English mortgage in section 58 
(e) of the Transfer of Property Act and from the decision in The Bengal National 
Bank Lid v. Raja Janaki Nath Roy (1). 


Fer curiam : The three essentials of an English. : mortgage are : “ay That 
the mortgagor binds“himself to repay the mortgage money on a certain’ date : 
(ii) That the property mortgaged is transferred absolutely to the mortgagee, 
and (iii) That such absolute transfer is made subject to a proviso that the 
mortgagee will reconvey the property to the mortgagor upon payment by him 
of the mortgage money as agreed. J š 

Obiter (per curiam) : In view of the other provisions of the Transfer of 
Property Act, an English mortgage in India can hardly be regarded as a transfer 
of the entire estate of the mortgagor to the mortgagee, inspite of the definition 
of English mortgage in section 58 (e) of the Act. It is not easy to say of an 
assignment by way of an English mortgage in India executed by a lessee that the 
whole of his estate passes under mortgage to the coe ; 


Fala Krista ‘Pal v. Fagannath Marwari (2) followed. 
Ths Bengal National Bank Lti vy. Raja Janaki Nath Roy (1) doubted. 


‘Appeal No. 212 by Defendant No. 7 and. Appeal No, 218 by 
Defendants Nos, 2, 5 and 6. | 


Suit claiming Rs. 27867-14as as the minimum royalty, cesses 
and price of coal from the defendants, basing the claim on a 
Kabuliat executed on the 3rd June, 1568, evidencing a. lease for 
999 years, of underground right, in Chak Sitalpur in Lot Gopi- 
nathpur. The plaintifs claim was resisted by the mortgagees of 
the interest created. by the lease or the transferees from the mort- 
gagees in respect. of the underground rights in Chak Sitalpur, viz, 
defendants Nos. 2, 5, 6, 7, the present appellants. 


The other facts appear from above and from the judgment. 
Messrs. Sarat Chandra Bose, Katialaksha Bose, Biraj Mohan 


Roy and’ Narendra K. pa for the Appellant in Appeal. 


No. 212. 

Messrs. A. K. Roy (Advocate-General), U: C. Laha, Anil 
Chandra Ganguii and Ajendra Nath Duli for the Appellants in 
Appeal No. 218. ` 


Messrs, Baidyanath Banerji, Sushil Chandra Sen, Mubiipaia 


(x) (1927) 31 C. W, N. 973; L L. R. g4 Cale. Big ° ; 
(2) 0922) s6 C. L. J. 1&7 (201); 26 C. W. N. 709; LL, R. 5 Cale. 1315. 
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Chatterji and Gapendra Krishna Banerji for the Respondents in 
both Appeals. l 

Mr. Dwijendra Nath Dytt for the Respondents in Appeal 

No. 218. , 6 
C. WAÉ 

The following judgments were delivered ; 

Guha, J: These two appeals have arisen out of a shit in which 
the plaintiff respondent in this Court claimed Rs, 27867-14 annas 
as the minimum royalty,. cesses and price of coal, from the defen- 
dantsin the suit, basing the claim on a Kabuliat executed on the 
3rd June, 1908, (Ex. 11 in the case), evidencing a lease for 999 
years of underground right in Chak Sitalpur in Lot Gopinath- 
pur. The history of title of the plaintiff as lessor on which the 
claim in suit was founded, was given in detail in the plaint, and 
has been set out in the judgment of the trial Court against which 
these appeals are directed. It is not necessary for the purpose. 
of these appeals to consider the materials relating to the accrual’ 
of the plaintiff’s title as lessor, as indicated in the different dgcu- 
ments filed in Court, entitling him to claim the amount sought 
to be realised by himïn the suit. In the written statement filed 
by the contesting defendants the statements made by the plaintiff 
as to the devolution of interest and accrual of his title were not 
specifically denied or controverted ; and no issue was raised on 
the question of the plaintifi’s title as lessor. The plaintifs claim 
was resisted by the mortgagees of the interest created by the 


_ lease or the transferees from the mortgagees in respect of the 


underground rights in Chak Shitalpur, the defendants Nos. 2, 5, 


6and7. The defence of the defendant No. 2 in ‘the suit does 


not require consideration in view of the position that in these 
appeals it was conceded on behalf of the plaintiff respondent, 
that the defendant No. 2 was not liable either jointly or indivi- 
dually for any part of the claimin suit, The defendants Nos. 2, 
g and 6 denied liability and denied the plaintifi’s statement in the 
plaint that they were in possession. ; 


On the pleadings of the parties concerned, the -material issue 
raised for determination in the suit was the issue No. 7: “Whether 
the defendants 2,5,6 and 7 are necessary parties to the suit? 
Whether they are in ,possession of the mortgaged property ? Are 
they or any of them liable for the dues or any part of the dues of 
the plaintiff. 

The learned Additional Subordinate Judge of Asansol, by whom 
the snit was tried, passed a decree on the basis of minimum 


Vor. LXII. ] : ROH COURT, 31 


royalty as given in schedule 2 of the plaint, holding the defen-| Sn 
dants Nos. 2, 5, 6 and 7 liable jointly and severally to the plaintif. `’ 1935. 

As the Judge in the trial Court has observed in his judgment, the Satya Cilat 
point that was “very much debated” before him was this: “Whether Sumani 


the mortgagees and. their transferees, the contesting defendants Ramkinkar Banerjee 
in the suit, were liable for the plaintifi’s claim for minimum royalty 
etc’. The debate. centred round the question whether the two 
mortgages executed onthe 18th May, 1923, (Exs. 2 and 5), were 
English mortgages or not. The decisizn of the trial Court on the 
question whether the mortgages were English mortgages or not, 
was in favour of the plaintiff; the Subordinate Judge ‘held that on 
the footing that they were English mortgages, the. mortgagees or 
their transferees were liable to the plaintiff in the suit, On 
the question of possession, the finding of the Court. below was 
also in favour of the- plaintif, it has held that there was evidence , 
on the record indicating possession of the mortgagees or their 
transferees, This finding on evidence on the question of, posses- 

sionewas not relied upon by the plaintiff respondent in this Court ; 

and it was conceded in the course. of argument of these appeals, 

that there was no such evidence of possession on the record, as 

could supportthe view indicated by the Court below, in its judg- 

ment. The basis of the. decision holding the defendants Nos. 2, 

5,6 and 7 ‘jointly and severally liable for the claim made by the 

plaintiff in the suit, was that the two mortgages under which these 

defendants claimed to be the .mortgagees were English mortgages, i 
and that on the authority of the decision of this Court in the case 
of Bengal National Bank Lid, v. Janaki Nath Roy (1), a mort- 
gagee inan English form of, mortgage in whom the entire interest 
of the mortgagor is transferred, and who becomes the owner of 
the mortgaged property, to all intents and purposes, takes upon 
himself the liability for rent. The defendant No. 7 has Appealed 
to this Court from the decision and “decree passed by the trial 
Court ; and there isa separate Appeal by the defendants Nos, 2, 5 
and 6. The appeal by the defendant No. 7 is Appeal from Ori- 
ginal Decree No. 212 of 1931, the other Appeal is No. 218 of 
1931. As already noticed, the plaintiff respondent has not pressed. 
his claim against the defendant No. 2. / 

The main question in both these appeals is whether the mort- 
gages in question evidenced by the documents Exs. 2 and s, are 
the mortgages in Engligh form or English mortgages as contem- 
plated by Section 58 (e) of the Transfer of Property Act. The 

(1) (1927) LL. R. 54 Cale. 813; 91 C. W. N. 9073. 


Guha, 5 F. 
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documents although executed onthe same date are not exactly 
alike in stipulations, provisions and the covenants contained in 
the same; and they have to be considered separately for the 
purposes of the two different appeals to this Court. The essentials 
ofan English mortgage have been stated, by the Judge in the Court 
below ; the three essentials are (1) that the moxgagor binds 
himself to repay the mortgage money on a certain date, (2) that 
the property mortgaged is transferred absolutely to the mortgagee 


and (3) that such absolute transfer is made subject to a proviso 


that the mortgagee will reconvey the [property to the mortgagor 
upon payment by bim of the mortgage money on the date on 
which the mortgagor bound ‘himself to repay the same. 

In the mortgage Ex. 5, under which the defendant No. 7, the 
appellant in appeal No. 212 claims, there are undoubtedly certain 
stipulations satisfying the three essentials of an English mortgage. 
There were in addition the definite provisions Stated below, con- 
tained in the document. 

“Tt is hereby expressly agreed by and between the parties 
hereto notwithstanding anything hereinbefore contained to the con- 
trary that if the mortgagor pays interest payable under these 
presents to the mortgagee regularly on this day and in the manner 
hereinbefore appointed for the payment thereof, then the mortgagee 


‘shall not recall the mortgage money until the eighteenth day of 


May, one thousand nine hundred and thirty three ”. 
There was further this express stipulation contained in the docu- 


“ment Ex 5. in regard to the payment-of rent and royalty as claimed 


in the suit by the plaintiff, by the mortgagor, namely that the mort 
ZAGOT ......ee+ “Bhall during the subsistence of the security pay 
all rents, royalty, cesses, taxes, rates, assessments and impositions 


of arriving at the decision that the mortgage was English mortgage 
as contemplated by section 58{e) of the Transfer of Property Act. 
The document Ex. 2 in the case under which the defendants 
Nos. 5 and 6 claim, has to be considered next. 
In this mortgage there.was no covenant for repayment on a 


š bad * z 
‘certain date ; and one of the three essentials of an English mortgage 
‘was therefore undoubtedly wanting. There were, of course, words 


used inthe document supporting the position that there wasan 
absolute transfer by the mortgagor anda provision for’ re-transfer 


‘Vou. LAH.) * MIGH CouRT, 


to the mortgagor, There was the definite stipulation for payment of 

‘rent and royalty by the mortgagor, contained in‘these- words :— 

; “He-the moi#tgagor shall and will as long as money shall remain 
‘due and owing “on the security of these presents,” regularly- and in 


due course pay the rates and royalty reserved by and shall duly ` 


observe and perform the several covenants and conditions contained 
‘in the hgreinbefore recited Potta or lease. ” 

On the position indicated, by the provisions contained “in the 
document, Ex. 2, the question has to be decided whether it was an 
English mortgage as contemplated by mai. applicable. to this 
country. 

There can be no question that the provisions contained in the 
‘documents referred to, above, are not such as could lead to-the con- 
‘clusion thatthe transaction ‘evidenced by the same were English 
‘mortgage as contemplated by'section 58(e) of the Transfer of Pro- 
perty Act. The intention of the parties concerned has ‘to be 
“gathered from’ the documents as they stand, taking all the provisions 


: r g f | 
contained in the same, together. As it Has been said, the real nature 


‘of a transaction must always be carefully looked into, as the mere 
form of the instrument is a very delusive guide. In construing 
documents which according to the plaintiff in the suit, the respon- 
dent in this Court, purport to impose liabilities of a very, onerous 
nature on one party to the same, the appellants, the covenants on 
which such liability is based. must be strictly construed, -and effect 
‘should be given to all the parts of-the documznt. In view of: the 
above rules of construction, it isnot possible fo hold that-the 
‘mortgages evidenced by the documenta, Exs. 2 and 5 in the case, 
. were such mortgages or transfers with reference to. which it could be 
‘held that, the; mortgagees who- were not“in possession of the 
‘mortgaged premises were liable to satisfy the claim for rent or 
royalty as made by- the plaintiff in the case before us. The deci- 
sion of ‘this Court inthe case of Bengal National Bank Ltd. v, 
n Janaki Nath Roy (1), relied upon by the Court below, and on 
‘which very strong reliance was placed in support of the case for the 
(plaintiff respondent, in this Court, can havé no-Application, regard 
‘Leing had to the provisions contained in the documents Exs. 2.and 
5, and to the facts‘of the case before us. ‘In thé case before us, 
‘the’ mortgages were.not English’ mortgages; -the “mortgagor - cove- 
‘nanted with the mortgagees for payment of rent and royalties. 
There was the express covenant in the mortgages, for payment of 
rent and royalty by the mortgagors; and’ no liability.: ‘could be 
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‘imposed upon the defendants, Nos. 5, 6 and 7 . on the -authority of 
the decision in Bengal National Bank’s case (1) referred, to above, 
:gnd on no other basis whatsoever, as the finding as to possession of 
the mortgaged property as indicated in the judgment of the Court 
below, was not supported by the poe KD in Kai Court, 
on the evidence in the case. 

_ The conclusion arrived at as indicated above: that the- portgages 
evidenced by the documents Exs.2 and’ 5 in the case, were not 
-English mortgages as contemplated by section 58(e) of the Transfer 
.of Property Act, and-that liability for rent-or royalty as claimed in 
the suit could not be fixed on the contesting defendants Nos.-a, 5, 
‘Gand 7,-the appellants”. in this Court, on the basis of those mort- 
gages or any other basis, regard being had to the. ;provisions con- 
tained in those. mortgages, the appeals must be allowed, and the 
-plaintifs suit so far as it related ‘to claims against the baa aaa 
Nos. 2,-5, 6 and 7,.must be dismissed. = 

< It may be mentioned that in support of the as to`this Court 
some other questions were submitted for our consideration. It is 
not, necessary for the’ purposes of-these appeals to go into these 
questions; but it may be mentioned that so far.the question whether 
the settlement which was'the subject of the mortgages evidenced 
by-documents Exs. 2 and 5, was a leate or not, the- question whether 
an assignment of a lease by way of an English mcrtgage did-or did 
not by itself create a liability on the mortgagee in respect: of royalty 
ag fixed by-the lease, are concerned. I do not see any reason to 
„differ from the definite expression of opinion as contained in the 
judgment. of this Court ‘in the case of ee Krishna Pal v. Jagan- 
nath Marwari (2), ; 

_In the’ result, the appeals are allowed; the decision and the 
N passed by the Court below on the 2oth April 1y3r1,. so far as 
they fix any liability on the defendants Nos. 2,5,6 and 7 in the 
suit out of - which these appeals have arisen, are set ‘aside; and the 
plaintiffs’s-claim in suit so far as it related to ‘the -liability.of these 
defendants is disallowed, the suit being dismissed so far :as these 
four defendants are concerned. The defendants appellatits in this 
Court are entitled to get their -costs in the litigation, EROE A the 
costs in these appeals from the plaintiff respondent. ~ 

Lodge, J.:—I agree. The only question for our’ decision i ig 
whether defendants Nos. r, 6, and 7 are liable as mortgagee? for the 
arrears of royalty, cesses and price of-coal, -> s . 

“(1) (1929) 1. L. R. 54 Cale. 8133 31 C. W. N. 973. i 
(a) (1992) 1. L. R, 59 Calc. 1315; 36C, W.N. 709; 56 C. L, J187. 
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It: was conceded by the learned advocate for the respondent that 
these defendants’ were never in possession of the ai in the 
period for which arrears are claimed. | 

The suit. was decreed against defendants 5, 6 ad 7 on the 
ground that the mortgages in favour of Jogendra Lal Mukherji and 
Satya. Charan Srimani were English mortgages as defined in 
section 58{e) of the Transfer of Property Act. The learned. Subs 
ordinate Judge relying on the case of Zhe Bengal National, Bank 
Lid. yv. Janaki Nath Roy (1), held that thé mortgagees were lable 
for. the arrears irrespective of any question of possession. . 

The learned advocates for the appellants have argued firstly that 
the mortgages in question are not English mortgages as. defined in 
section 58(e) of the Transfer of Property Act and secondly that even 


if they are English mortgages as so defined, the mortgagees, not- 


being mortgagees, in- possession, dre. not liable for arrears of 
royalty, cess etc. 

» The learned Advocate for the respondent has seta that the 
mortgages are English mortgages ; and that in consequence the 
mortgageea, and transferees from the mortgagees are liable for 
arrears of royalty, cess etc., irrespective of any question of 
possession. . 

The doctrine that the mortgagee of a leasehold property andes 
an -English mortgage is liable for- the rent, whether he 
enters into possession of the property or not, is derived from the 
definition of an English mortgage in section 58 (e) of the Transfer 
of -Property Act and fromthe decision in Zhe Bengal National 
Bank Lid, v. Raja Janaki Nath Roy (1). In that case Rankin, 
C. j. adopted the reasoning’ of Dallas, C. J. in Wiliams v. 
Bosanguet (2), which runs as follows: “The assignment of .a lease 
for the whole term, whether absolute or subject toa proviso for 
reassignment in a certain event, is, as far as concerns the interest 
to be transferred precisely the same ; and the assignment, as in 
the present case, is of all the right, title and interest of the assignor 
inthe lease assigned. So completely does the interest pass from 
the one and vest in the other, that there is a covenant to reassign 
when the money shall be repaid, The whole interest is therefore 
assigned, and the whole.is to be reassigned. It vests them abso- 


lutely, till such’ reassignment,. in the party who is to reassign; and. 


is not less absolute, because, by agrèement between, the immediate 
- parties, to which the lessor is no “party, - the assignor.may,. in jan 


(1) (1997) 31 C. W. N. 9739; L L. R. 54 Cale. 813., = sare 
(2) (1819) 3 Moore.-500 ;, 129 E. R, 714: ee, 
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event which may or may -not happen, entitle himself -to & rêcom 

veyance by the-money being repaid”. 
Rankin C. J. held that that reasoning is equally valid in India,. 

and that in India the lessor parts wun his NONG estate’ under an 


‘English mortgage. 


These are essentials of an English mortgage as defined in 


‘section 58 (e) of the Transfer of Property Act, viz. 


(t) That the mortgagor binds himself to repay the mortgage 

money on a certain date ; / 
~ (2) that the property mortgaged is transferred absolutely to the 
mortgagee ; 

and (3) that such absolute transfer is made subject to a proviso 
that thé mortgagee will reconvey the property to the mortgagor 
upon payment by him of the mortgage money as agreed. 

The reasoning of Dallas, C. J. in Wiliams v. Bosanguet (1) 
quoted above is based on the second and third of these essentials, 
and would apply equally to anomalous mortgages which ponsesied 
these two features. 

It is not necessary therefore for us to determine whether the 
mortgages in question are English mortgages as defined in section 
58 (e). We have merely to decide whether by these mortgages, 
the whole of the tight, fitle and interest of the mortgagor in the 
property so mortgage] passed to the mortgagees by virtue of Wé 
transaction. 

The learned advocates for the appellants have contended that 
in view of the provisions of the Transfer of Property Act, and in 
view of the covenants in the two mortgages, the whole of the 
right, title and interest of the mortgagor in the property mortgaged 
did not passto the mortgagees. It was argued that the defini- 
tion of a mortgage in the Act, and the provisions of the Act as to 
the rights “and liabilities of mortgagor and mortgagee are wholly 
inconsistent with the view that the whole of the right, title and 
interest of the mortgagor passes to the mortgagee. It was conten- 
ded that in no mortgage in British India, to which the provisions 
of the’ Transfer of Property Act applies does ownership of the 
property pass to the mortgagee. ‘It is unnecessary for us in the 
present case to‘determine só general a question. $ 

In Fala Krista Pal v. Jagannath Marwari, (2), another 
bench of this’ Court, of which ‘one of us was a member, : found 
great difficulty ‘in- applying the reasoning of Rankin C. om in 

(1) (1819) 3 Moore. 500 ;` 199 E, R. 714. 
(2) (1932) 36 C, W. N. 709; 56 C. L. J. 1875 IL. R. 59 Cale, 1315. 


Vou LXIL] ` HIGH COURT 5 tae oe IN 


the Bengal National Bank Lid vy. Raja Janaki Nath Ray. (1), 
in its entirety to mortgages in British India, and. pointed out that 
in view of tle other provisions of the Transfer of Property: Act, 
an English mortgage in India, can hardly be regarded as a trans- 
fer of the entire estate of the mortgagor to the mortgagee, inspite 
of the degnation of an English mortgage in Section 58 (e) of the 
Act. We share the doubt expressed in Fala Krista Pals case 
- (2), and the arguments placed before us have served rather to 
strengthen than to remove that doubt. 

In the present case, however, the express covenants in the 
two mortgages seem to us inconsistent with an absolute transfer 
of the whole interest of the mortgagor to the mortgagees. 

The mortgage deed with which the appellant in appeal No. 
212 is concerned, is Ex. 5 of the lower Court’s record. 

It is true that the deed in question purports to grant, convey 
and assure to the mortgagee and to his use forever the entire 
interest of the mortgagcr in the eight annas share of the property 
of*the sub-lease, subject to a proviso that if the mortgagor shall 
on 18th May, 1928, repay to the mortgagee the dues of the 
latter under the dee}, the mortgagee will reconvey, re-transfer 
and re-assign the said mortgaged premises to the mortgagor. 

But the same dccument also provides that the mortgagor shall 
be liable to pay the rents and royalties; and that it shall be 
lawful for but not obligatory upon the mortgagee to pay and 
deposit the same in case of default by tbe mortgagor. It also 
provides that if the mortgagor pays the interest on-the loan 
regularly on the days and in the manner agreed upon, the mort- 


gagee shall not recall] the mortgage money until 18th May, 1935. - 


It further provides that the mortgagor will be entitled to remain 
in possession of the mortgaged premises and to carry on,colliery 
. business therein.. : | d AA 


In view of these provisions, it seems to “us impossible to 
hold that the whole of the: right, title and: interest. of the mort- 
gagor'in the property, passed to the mortgagee by virtue of the 
mortgage: À 

“Similarly in Ex. 2, the a deed with which an appeal 
No. 218 is concerned, it is agreed that the mortgagor shall remain 
in possession of the mortgaged property and be entitled to work 
a colliery therein; and that he sball.be liable to pay rents and 
royalties, and that it shall be lawful for but ‘not obligatory upon 


(1) (1927) I. L. R. 54 Calc. 813; 31 C. W. N. 973. 
(a) (1932) I. L. R. 59 Cale. 1315 ; 56 Ce L. J. 187. 
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the mortgagee to pay rents-dnd. royalties in case of default of pay- 
‘ment by the mortgagor. - / : 

We are of opinion in this case also that the whole of the right, 
title and interest of the mortgagor did not pass to the mortgagee by 


Rarakiakar ar Banerjee, virtue of the mortgage. 


Lodge, § F. 





I.agree therefore that the appeals must be allowed, % 


AT. M Appeals allowed. 
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; ; 
CIVIL REVISION. 
Before Mr. Justice R. C, Mitter, | 
MAHOMED MOHSEN ALI AND OTHERS 
i 
ROY KSHITISH BHUSAN ROY BAHADUR.* 


Bengal Tenancy Act (VII of 1885 as amended by Act IV of 1928), Section 
148 A—Suit for rent framed under the Section-—-Third party, if can be 
impleaded in the suit as a co-sharer on his own application—Rent suit, 
if can be converted into a title suit. 

In a rent suita tenant can plead that the plaintiff is not -his landlord but 
his landlord is somebody else. 

But the party in whom the title is set up by the tenant and whose name 
is not on the record cannot intervene in the suit so as to transform a rent suit 
into a title suit, 

Lodai Mollah v, Kaliy Dass (1) and Indra Narain Manna ve r. Sarbasona Dast 


(2) referred to, f 


Under the Bengal Tenancy Act. ina sult for rent framed under Section 
*Cvil Revision Case No. 271 of 1935,-against the order of -Mr. A, C.'Ghose, 
Third Munsiff, Pabna, dated the 28th February, 1935. 


(1) (1881) I. L. R, 8 Cale: 238. 
(2) (1925) 41 C. L. J. 341. 


A 


Vor, LATI) | -BIOU CouRT, 


148A of the Bengal Tenancy - Act, persons” -who are not made parties as-co-sharer 
landlords have no right to be added as parties on their own application. . 


Civil. 


n 


1935. 


> Application, for Revison-under Section 115 of the Code of Mahomed d Mohsi 
in 


Civil Procedure, - 


Suit -for rent under Section: 148A of ave Aa eas 
Act, 
The. niidi facts appear from the judgment. ~ 
Ms. Abul Hossein for the Petitioners., ` l 
' Messrs. Prakash Chandra Pakrashi and Satyendra Nath Mitter 
for the Opposite Party. 
l ae 4 | > l C A. V. 
The judgment of the Court was as follows : -n 
A very interesting question has been raised by Mr. Hossein 
in this “case.” The question is whether certain persons who are 
not made parties in a suit for rent apparently framed under section 
148 A of the Bengal Tenancy Act have the right to intervene in 


Roy Kshitish Bhusan 
noy Pan Bahadur, 


May, Oe 


the suit on their own application. The facts are these :—Opposite - 


-parties Nos, 1 and 2, who are admittedly co-owners of Touzi No. 
3 of the Pabna Collectorate and some of the joint landlords of the 
tenants, who are opposite parties Nos, 3 to 10, instituted a suit 
‘for recovery of their shares of the rent for the years 1337 to 1340, 
their shares being admittedly 8 annas 13 gondas and odd. To 
the suit they made a large number of persons, who, acccrding to 
them, are their co-sharers and joint. landlords of opposite parties 
Nos, 3'to ro, Those persons are opposite parties Nos. rr to 54, 
There is no controversy on tLe point that opposite parties. Nos. 
16 to 42 and 46 to 54 have still interest in the aforesaid Touzi 
and are some of the. joint landlords of the opposite parties Nos. 


3to'ro, But the controversy relates to the rights of opposite 


parties Nos, 11" to 15 and 43to 45. The petitioners before me 
made an application to the learned Munsif on the 26th September, 
1034, to be added as proforma defendants, The position that 
‘they took-up’ in the’ application is that ranna share of separate 


account No."16 of touzi No, 3 which originally belonged to opposite . 


parties Nos. 11 to 15 and 43 to 43 was sold at a revenue sale at 


which they purchased. They accordingly put in the application 


-alleging that after the sale the - opposite’ parties Nos, 11 to 1 15 and 
“43 to 45 had no longer any interest in the touzi and had ceased 
to'be the joint’ landlords of ‘opposite parties Nos 3 tò z0 and 
that the “petitioners” became - the co-sharer landlords of the said 
persons from. the-date of the revenue sale On the 27th September, 
1934, the learned Munsif granted’ that application and the peti- 
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‘tioners ‘before me were added as proforma defendants and the 


register of suits was amended accordingly. ‘Later on the petitioners 
-before me made a further application ‘to the learnéd Munsif for 
being transferred to the category of the plaintiffs. ‘Apparently 
this application was made, on the footing of the provisions of 
section 148 A of the Bengal Tenancy Act. This application was 
also granted and the petitioners before me were tragsferred as 
co-plaintiffs, It appears that at the time-when these orders were 
made there was.no opposition- either by the tenants or the original: 
plaintiffs or any of the proforma defendants on the record. But 
it is equally clear that none of the parties consented to the said 
applications of the petitioners. After these orders had been passed 
the learned Munsif who had seizin of the case was transferred and 
the matter came up before his successor-in-office Mr. A. C. Ghose. 
The matter came up inthis way. The petitioners: before me made 
an application for removing from the record the names of opposite 
parties Nos, rr to 15 and 43 to 45 who” were proforma defendants 
Nos, 1 to sand 29 to 3r. As soon as that prayer was made it 


` was opposed both by the original plaintiffs, namely opposite ar 


ties Nos, 1 and. 2 and the proforma Cefendants. The matter was 
“heard at length and by his order dated the 28th’ February, 1935, 
the learned Munsif Mr. A. C. Ghose did not accede to the prayer 
and came to the conclusion that the names of the petitioners had 


‘been put on the record wrongly, He virtually recalled the orders 


of his predecessor allowing the petitioners before me to intervene 
and ‘allowing their application to be transferred to the.category of 
the plaintiffs, Against this order the present Rule is directed and 
Mr. Hossein in support of the Rule takes up two points, namely 
that Mr. A. C. Ghose had no ees to vacate the orders 
passed by his predecessor and that, in any, event, his clients had 
the right to intervene in the suit and to claim relief i in the suit as 
co-plainti ffs, 


With regard to the first jolin it may be that Mr. A. c. Ghose 
acted irregularly when he vacated the preyious orders passed by 
his predecessor. But inasmuch as the matter is, before-me it 
is open to me to consiler the legality, of the order against 
‘which this. Rule is directed whether the previous- orders add- 
ing the petitioners as proforma defendants and later on trans- 
ferring tbem as. co-plaintiffs are orders which could be justified 
inlaw. As they cannot be justified in law Iam bound to discharge 
the Rule on.the .footing that Mr. A. C--Ghose- has-taken the correct 
view, of the law, Now the position is generally -this that, rin a 


#4 t 
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rént Sut: a” peron who | ‘is not dn the record” cannot intervene ag CIVIL. 
a inatter Of right ‘and attempt’ to’ transform a rént, suit into 2 ilo 1935. 


suit” “This position was laid down in clear terms by Mr. Fusticg Mahomed Mohsen 
Field i in the leading’ cise of Lodai Mollak v. ` Kally Dass (1); Ño ed 
doubt i in certain cases a tenant can defeat a ‘rent’ ‘guit by’ pleading Roy whitish Bhusan 
that the’ ' plaintiff is not’ his” andlor but landlord is somebody Roy ee 
lie, ‘Tf “sêch _questions‘are ` ‘raised by the ; tenant in cases: wherd 

it 13 open to him: to'raise such question, ' as fór instance where the 
“plaintiff claims to“ be the ‘landlord by “devolution “of | ‘interest, “sucht 
questions must be gone into.’ ‘But even’ in those’ cases the third 

party ‘in whom” title’ is’ set up by the tenant’ bas no: Tight, to’ in- 

térvene in ‘the suit. This ‘position is ‘clearly laid down “by Mr: 

Jústicë' Field’ and this ` proposition is ‘adopted with full approval oe 
oy Mr. Justice -Subiawardy and Mr. “Justice | “Ciming in the case PA 
vf Indra! Narain “Manna Vi ' Sarbasona Dasi | (2). The. pasage is ` 

at the” bottom ‘of page 343 and runs’ as follows — “Then the 

léarned ' Judge (Field, J.) proceeds to ‘examine ‘the ‘English law 

on the poifit” ‘and’ comes to the conclusion that there is. "nd 
authority ter the’ proceduiré adopted by the Court, ; inthe’ cireums: 

tances, Of ‘addirig &'third party to 2 rent’ ‘suit fot the’ purpose of 
determining the quéstion’ of title raised. That case lays down the 

very sensiblé and salutary ptinciple that i in ‘a rent suit ` where the 
‘deféridant. pleads jus tertii or right of” a third party, the Court. 

Ought ‘not to “make stich a ‘third’ party a party in the suit and 
écnvert a suit for rent ‘into’ a complicated title suit. The reasons 

giver in sapport of this view are very cogént “and "need not 

be repeated herè.”” That” being the ' general principle I hold that 

nnless there*.is some provision in ` the Bengal ‘Ténancy” ‘Act the 
petitioners ‘beforé me had no right -'to” ‘intetvene in ‘the rent suit i 
‘on'their application, and 'the orders- allowing thém to intervene ‘in 

‘the’suit and: subsequently ‘to become cc-pldintiffs must be ‘held tò 

be wrong orders,- ° So far’ as thé Bengal Tênancy ‘Act is concerned ` 

"I have examined “the provisions with care and the ‘Tédtned ‘Advo- 

catés appearing’ in the “case before’ me have. “also examined’ theth 
iwith-great care--and:I do-not’ find any thing i in the Bengal Tenancy 

“Act Which has in fbescase ‘of pérsonis claiming ; to be landlords 
‘modified those ‘genetal’ principles. There-are, however, indications 

in the Act itedlf which would furnish a clue to the'intention of the 
“Legislatures ‘hose indications 1 will point: out tater’ on. ‘Now 
cgection 748A ` ‘says that a cossharér landlord i in certain circumstances 


ee cs T : i 


(1) (188171. L. R. 8 Cale, 238. 
(2) (1935) 41 C. L. J. 341. 
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oe can institute a suit for rent, and for his own share. of the rent, an] 


1935. if he follows the. procedure provided for in that section the decree 
Mahomed Mohsen that he will obtain would, be a rent decree within the meaning of 
~ ` the Bengal Tenancy Act,- that isto say a decree by which he will 
” Boy Kshitich Bhusan havea first charge upon the holding or tenure. Ona plaint by 
Roy Babadur» = a co-sharer landlord framed according to section 148A the Court 
= shall by summons, in the prescribed form call upon the remaining 
co-sharer landlords made parties defendants to join in the suit 
as co-plaintifis for their shares of the rent due to,them in respect: 
of the tenure or. holding up, to the date of the institution of the 
suit. Ifa-special summons, mentioned in sub-section 2 is served 
and only in that contingency the co-sharer landlords who have 
been made defendants in the suit would be debarred from suing 
for their share of the rent for the period covered by the suit unless 
they come in 83 co-plaintiffs. But. even. if certain persons are not 
made defendants in the suit as co-sharers, cr if made defendants 
in the suit, but no special summons‘tre served on them, then 
there is no bar to their instituting a suit for rent for their share 
forthe same period. This is the position which is clear on the 
section itself, Who must Le made cefendants in their character 
as co-sharer landlords ina suit framed under section 148 A of 
the Bengal Tenancy Act would depend upon the choice and risk 
of the plaintiff. If he leaves some of them out, his suit may“ be 
a suit badly framed. But there is no prc vision in section 148 A 
orany of the provisions in the Bengal Tenancy Act which allows 
n person who claims to be acc-shater landlord Lut has tleen left 
out inthe suit instituted under section 148 A to come in and 
intervene. The Legislature bas framed a specific provision when 
a. co-sharer tenants have been left out ina suit for rent... Section 
146 B gives the right toa cc-sharer tenant to come in the suit as 
a matter, of right and on. hisown application. The fact that there | 
is no corresponding provision concerning persons who claim to 
“bea co-sharer landlord and who have been left out ‘ina suit for 
rent indicates that the Legislature did not intend to depart from 
the general principle. formulated by Mr. Justice Field in the case of 
Lodai-Mollak v. Kally Das (1), the principles of which I have 
indicated above.. I hold accordingly that there is no procedure by 
which the persons in the position of Mr Hosgein’s clients can as 
of right.come in and intervene in the suit for 1ent, . Having 
regard to the provisions of .section 148 A. some of ‘which I have 
noticed in my judgment Ido not see how his clients can be 

(1) (1881) I. L. R, 8 Cale, 238, 


“ Von. LAH) . © HIGH COURT: -43 


' prejudiced | by. their ‘not being ‘allowed to intervene in the’ suit Civ. 
_ which has been instituted” for rent by opposite “ parties Nos. r and 1935- 


ae. They are no parties to that suit, and.no special summons had Mahomed Mohsen 
been served. upon them.. There is no bar, subject to the question < is 
‘of limitation, to’. their instituting a suit..against the tenants for Roy Kshitish Bhusan 
their sharegof the rent. In any event there is no legal bar in their Roy A O 
-instituting a- suit for establishment of their title to the £ anna 
‘share against opposite parties Nos. 11 to 15, 43 to 45 and for 
appropriate reliefs -which’ would compensate them, ‘I accordingly 
-hold that the order: passed by the learned Munsif Mr, A. C. Ghose 
is a correct order and in any event that order ought not to bè 
revised-inasmuch asthe expunging of. the names of the petitioners 
‘from the records ‘of the rent suit has not prejudiced and will not ., 
; ‘prejudice them in any way. ‘If their claims are not barred by ` 
time, they have their, remedies and they can seek telief in proper 
proceedings to be’ instituted by them. In this view of the matter 
I discharge this Rule but in view of the circumstances.of the case 
1 do not make any order for costs in this Rule, 


Sag. C’ © >a > Rela discharged. 


APPELLATE CRIMINAL, 


Before Mr. Justice J. Lort- Williams and Mr. Justice R, E. Jack. 


NABI KHAN AND. OTHERS _ 3 Ew. 
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. KING-EMPEROR,* . 


eres: 

Misdirection—Fudge failing žo give help and guidance to jury—Charge 
consisting of long, rambling repetition of evidence—No attempt to-marskal 
fatts—Fudge, duty of— Fudge not explaining to the jury the admissibility y 
of certain evidsnce as corroboration Precision of description. 


*Criminal Admitted Appeal No. 882 of 1924, against the order of S. 
Mukherji, Esq, Additional Sessions Judge, 2nd. Ccurt, . Bakarganj, dated.the 24th 
September, 1934. 
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It is necessary in every criminal oase for the Judge, cae: rPrpperly and 
efficiently to charge the jury, but if there is any ‘case in which it is More im- 
portant that this duty should: properly ba ‘performed; it is’ in a cas Of murder 
land especially int a-‘case in: which the police originally. reported against any 
(proceedings. being: taken and after a. Naiaji‘ petition bad been Aled, -the-case 
was enquired into by a Deputy. Magistrate who dismissed it under section 203 of 
the Code of Criminal Procedure. a ia ee en ee, | 


i 


af EI E E aaa and especially in a case-ot < murder precision-- of depun 
ofiaccused |s necessary. ja ii ; 5 i TE a 

Where the? Judge after stating facts tothe jury-weat on ee certain 
Jetters written by’.A* to the complaidant, in which’ he stated that, the’ a 


” and others were conspiring to kill him; ; .- a vorda 


t 


Held, that - -the! letters were admissible only in ren ase section 
4 s} of the: Code: of Criminal Procedure, of the.statement of. ‘A that some of the 
accused had offered him money to . murder the complainant. | ‘That as the Judge 
lid | not explain this to the jury but left them fo imagine t t ‘it was “substantive 
ditidence of & threat by the acciiséd to mifdér" the complainant? or substantive 
“evidence 'of a conspiracy on their part to rnurd-hit; ‘this’ wasr in itself, a non- 
direction amounting toimisdirectión. > 7 ’œ Coa% oarda ta 


ip this case though there was no ‘actual misdirection to the jury, the Judge 
fajled almost entirely to give the j jury the help and guidance which they were 
entitled to expect from the Judge dnd which it was his duty to give. The 
charge consisted of a long, rambling repetition of the evidence, without any 
attempt to marshal the facts under appropriate heads, or to assist the jury to 
sift and weigh the evidence, so that they would be in a position to understand 
which were the really important parts of the evidence and which were 
of secondary importance, especially ` the Judge failed altogether to , deal 
with the case of each of the accused separately, that is to say, he omitted to 
point out to the j py exactly the evidence against each of the accused sepa- 
rately : 


Held, that was not sufficient. It was ihe duty of the Judge to consider the 
case of each accused’ separately and to describe to-the jury the evidence against 
each of the accused. 


‘That in these circumstances, the conviction was sêt aside and the case was 
sent back for retrial. | z 
Appeal by the Accused under Secho. 410 of the Code of 
Criminal Procedure. k i 


LA 


Charges under section:302-120 B and 364, Indian Penal Code, 


The accused were sentenced to transportation for life under 
section 302-120 B Indian Penal Code. No separate sentence was 
passed under section 364 Indian Penal Code, 

«Af essrs. Sures Chandra „Talukder and Radhika Ranjan Guha 
for the Appellants, 


" Me. Harideb Chatterji for the Gown N z ia 
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£ 


The following judgments were delivered :,- .. >. et 

Lort-Williams, J : In this case’ the. appellants were area 
with two,others under. sections . 364. and - 4302/1208. of: the Indian 
_Penal-Code, ‘Two of the accused were acquitted by the jury and 
:the-others, . . who are. the present. appellants, were found (aii under 
both sections by a majority of 6 to 3. bo n 
- ! This-ig a,case in which, though it cannot be said that there i 15 
“any actual misdirection, of the jury, the. Judge has failed almost 
‘entirely -to giye the -jury the help .and guidance | which they are 


. entitled to expect from. tke Judge, and ‘which, it is his duty to give. , 


The charge con sists of a long, rambling repetition of the evidence; 
without any attempt to marshal the facts under appropriate, heads, 
. or, to. assist the jury. to sift and. weigh the evidence, so , that they 


‘will be i in-a-position to understand which are the really important. 


parts of the evidence and which are of secondary importance : 
especially, the learned Judge has, failed: altogether to deal with 
the case of:each of. the accused separately, that isto say, he has 
dinitted t to point ‘out to the jury exactly the evidence against each 


_ of the accused separately, Almost the last words of. his charge ; 


were that they would consider the case. of each accused separately, 
That, however, „iş not sufficient. Tt is his duty to consider the 
case of each accused separately and to descrite to the jury the 
evidence against each “of the accused. It is, of course, necessary 
in every Criminal cage for the Judge carefully, properly and effi- 
-= ciently to charge the ` jury, but if there is any case in which it is 
. more important that this‘ duty sLould properly be performed, it 
is ina case of murder, and, especially, in this case was great care 
necessary on the part of the Judge, because it was a case in which 
the police had originally reported against . any proceedings being 
taken, and after a Naraji petition had been filed, the case was 
enquired into by a Deputy Magistrate ‘who dismissed it under 
section 203 of the Code of Criminal. Procedure. Thereupon, 
the complainant moved the Sessions Judge and it was not until 
the ‘third attempt made. by ‘the complainant that he sudceeded 
in getting the case sent back for a fresh enquiry, out of which the 
present prosecution resulted. y 

In addition to failing to give any assistance ` to the jury, the 
learned Judge hanĉica pred them going into unnecessary | ‘details 
with regard to certain aspects of the ‘cite, ‘which were really of 
very little. importance. Yet he told the jury that it was necessary 
for them to come to a fincing with regard to these. secondary 
matters. ` With’ regard to the evicence generally, all-that the lear- 
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nel Judge did wasto repeat shortly what: each witness had said, 
and then to tell the jury again and ‘again ad nauseam that it was 
for-them to’ consider whether- they would believe: or disbelieve 
that witness, without attempting to guide or ‘help them im consi- 
dering what facts there were in his evidence which would lead them 


either to one conclusion or the other. °° ‘ om | 


The facts shortly were that Kazi Sarip Hossain- was a collec- 


‘torate Amin dnd he was the complainant. He had purchased’a 


property and a rent decree against the.accused Nabi Khan and 


_ “had purchased Nabi Khan’s’ homestead in execution and attached 
-his moveables. There had been resistance to the peon who went 


to attach the goods, and Nabi Khan, Mofez, Ful Khan, and others 


‘were implicated in a criminal case for resisting the peon, and 


Nabi Khan,’ Mofez, Chintaharan Das ‘and one Kasemali had 


-threatened ’ the complainant. This Kasemali seems to be inten- 


ded for the accused Hashemali, though there is no explanation 
in the charge about this discrepancy. The complainant's son, 


‘Momin, gave evidence: against these accused in the criminal 
| GARG: : 


“After stating these facts to the jury, the Judge then went c on 
to describe certain letters written by one Abdul Kader to the com- 
plainant, in which he stated that Nabi Khan, Mofezaddi, Khorshed 
and Chiritaharan, the accused, and others were conspiring to kill 


‘him, These letters were admissible only in corroboration under 


section 157 of the statement of Abdul Kader that some of the 
accused had offered him money to murder the complainant. No- 
where in the charge has the Judge explained this to the jury. He 


has left them to imagine that this was substantive evidence of a 


threat by these accused to murder the complainant, or substantive 
evidence of a conspiracy on their partto murder bhim. This, in 
itself, was a non-direction which amounted to misdirection. l 
On the yth December, 1933, the complainant’s son, | Momin, 
went out to buy some provisions and his father became anxious 
about bim when he did not return by nightfall. The complainant 
and his ‘sons went out and searched in the neighbourhood and 
discovered that Momin had ‘been. to the shop and purchased the 


‘things he was sent to get. ‘This was at about 8 o'clock at night. 


When near Ful Kùan’s house the complainant heard whispers i in 


the houses of Hashem and Ful Khan and, in the light of the 


moon, he saw all the accused in the yard, carrying Lejas and 
Lathis, He also heard a groaning sound coming from .Hashem’s 
Ghar, `” 


Vok. EXIL] t U MIGE COURT. ~ Pi 


The learned Judge, throughout. the kame: repeatedly ‘told thé: 


jury that the complainant. heard the voics of . his son Momin groans" 


ing:in Hashem’s Bari. :: There is: no evidence: to show that it was 
Momin groaning. It-was a mere inference’ to be drawn from other. 
evidence. But the statement repeated to the jury" that it was 
actually Momin who was heard groaning, wag . undoubtedly suffi- 
cient to. poislead the, jury-upon this part of ‘the evidence. . After’ 
that the learned Judge went into a somewhat rambling account. 


” of the attempts of the complainant to get the police to take the 


matter up, ,and a great deal, of unnecessary: detail was gone into 
by him in describing the various. steps.by which the content 
eventually got the police to take up the enquiry... 

There was.a great deal of evidence to ‘show that the police 
were very negligent , over the matter, and their negligence ‘may: 
have been one of the causes “of the. death of this unfortunate 
man, because. if it be true that Momin was proaning when the 
complainant was outside Ful ‘Khan’ s house, there might have been. 
time to save ‘him if the police had taken action immediately. But 


this was not ‘a matter for the jury to enquire into. The learned 
Judge, however, told them that they would hare to decide whether ` 


the police had been negligent in the matter, “A question which it 
was quite unnecessary for them to consider, except perhaps upon 
the point whether the complainant was guilty. of any delay in making 
a complaint. ü > 


On the next morning, one of tLe accused Chintabaran Das, : 


mace a. complaint at the Thana, that there had been a burgalary 
in his house and that he had stabbed a thief with a Dao. On 
the following Sunday morning, a dead body was found floating in 
the Kalijira river, and later some blood was found near Hashemali’s 
Bhita, and two legs were found amputated at the..knee rear 


-Kashemali’s Bhita, which were identified , aby the complainant AS 


those of his son, Momin, The-learned ‘Judge then went on to 
say that these accused were * parties to a criminal conspiracy; 
meaning all the seven accused. Immediately afterwards, he stated 
the evidence in the case shortly and said that Kashemali and 
Apserali saw these accused throwing a gamcha around Momin’s 
neck and dragging him towards Hashem’s house. Presumably, 
he meant all the seven accused. . ` - 


This Kashemali- was a witness, but no attempt’ was made to 


draw a distinction between Kasemali, mentioned as an accused, 
and Kashemali, the witness. Another. witness saw Momin being 


assaulted in the house of Hashemaliin the evening, The Judge 
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does: not ‘say byrwhom ithe. assault’ was- made,” One Baseraddi 
saw. the accused Tomejuddinyand 'Mofez: carrying a dead body 
near Majid; and - - Amjadali-~ saw: these: accusdd, ‘‘(presumably,” the: 
Judge meant. ‘Tomejuddin “and Mofez) carrying a dead Poy ina 
beat and-going towards Raipuray 3. “Ti ae oes 


e+ 


“All this kind ` of description ‘appéars taa been very ‘ care- 
tesel} done, and ‘lacks thé precisidh which. is. most’ fecdbsary i in a 
criminal case and, especially, © ‘in & case óf ` murder. It leaves me,’ 
and probably teftithe jury, in considerable doubt about which of 
_ fhe accused’ were rèférred'to, ‘wherever the Judge mentioned the 
; word ‘accused’, - without making any reference to specific accused 
persons. It is unnecéssiry’ for me ‘to describe the case in further 
detail. : I have indicated sufficient’ to show ‘that the’ learned Judge 
failed properly ` to ‘direct the jury. There ‘was, however, | consi- 
derable evidence upon which, ‘if g proper direction had been 
given and, if believed by ` ‘the jury, ‘these men OF some | of them 
ght have been convicted under: these charges. i 

‘In these circiimatances the only appropriate course is to set 
, aside the convictions ‘and, send the case back for retrial. 


Jack, J :. L agree. 


A-T Me. p en p act Ny `: -Case remanded for retrial. 


? | 


hg 


ka 


4 


5 
DE 


Cd 


VoL. LXIL] ` HIGH COURT, 


| APPELLATE CIVIL. 


Bejon Sir Harold Derbyshire, K night, Chief Rei 


p$ Mr. Justice R. C, Mitter, j 
HEMENDRA NATH ROY CHOWDHURY 
è 
A gh v. 


'  JNANENDRA PRASANNA BHADURI AND OTHERSY 


Possession, suit for, by reversioner—Limitation—Adosse possession against 


life tenant—FPeriod within which suits for possession are to bs instituted, 
if property be in possession of life tenants or successive life tenants— 


Subsequent interposition of a life estate, if stops running of limitation: 


which has begun to run during the last full owner- Fresumption as, $0 a 
, stale of things existing, if can be made backwards—Ante adoption agree- 
ment, tf dh la repedtedly brought to-the notice of Court, how 
proved. te ~ 2 


T 
~ 


If a life tenant be dispossessed, a sult for possession” by a reversioner “or 
remafaderman will be within time, if it 15 instituted within twelve years of the 
death of the life tenant. - 


If successive life estates be created a suit for possession will have ‘to be’ 


instituted within twelve years of the death of the last life tenant. -; 
Ranchordas v. Parvatibai (1) referred to. j 


Adverse possession against a life tenant will not be adverse possesion against 
the reversioner. 


If cause of action arises during the lifetime of the last full owner, the subse- 
quent interposition of a life estate or a widow’s estate would not stop the running 
of limitation, so as to bring into operation Article 140 or 141 of the Limitation 
Act. | ng, | 

Saranga Sesha Naidu v. Periasami Odayar (2) followed. l 

Skinner v. Naunikal Singh (3) referred to. nite 

_ There is a presumption*that a state of things found to exist at- a particular 
’ point of time continues, but there is no rule of evideiice by which that presump- 
tion can be made to work backwards. 4 kh - 4 

Manmatha Nath Haldar v. Girteh Chandta Roy ca) referred to. 

According to custom grown up in India, an ante-adoption agreement postpon- 


ing the enjoyment of the property by the adopted son, is valid. at 


“Appeal from Appellate Decree No. 84 of: 1932, against the decree of Babu 
Jatindra Kumar Bose, Subordinate Judge, grd-Court of Mymensingh, dated 
the 20th July, 1932, reversing that ot Moulvi Shahabuddin Ahmed, Munsiff, 1st 
Court, Tangail, dated 7th September, 1931. 


(1) (1899) L. R. 261. A. 71, 3C. W. N. 621 : 1, L, R. 23 Bom. ‘735. 
(a) (1921) 1. L. R. 44 Mad. 951. 

(3) (gag) L. R. 56 I. A. 192; 50 C. L. J. 74. a bias 
(4) (1994) 38 C. W. N. 763. 
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Krishna Murthi Ayyar v. Krishna Musthi Ayyar (1) and FPanchanon 
Majumhar v. Binoy Krishna Banerjee (a) referred to. 

When a custom or usage is repeatedly brought to the notice of the Courts of 
a country, the Courts can take it to be introduced’ into law without the a 
of further proof, 

Rama Rao v. Raja of Pittapore (3) referred to. 


Appeal by the Plaintiffs. ` 

Suit for possession. | a 

The material facts appear from the judgment. . 

Messrs. Atul Chandra Gupta and Gunendra Krishna Ghose for 
the Appellant, 

Dr. S. C, Basak and Mr, Jatindsa’ Nath Sanyal for the 
Respondents, ; , 

C. A. V. 

The judgment of the Court was as follows : 

R. C. Mitter, J. :=-This -appeal is against the judgment and 
decree of the Subordinate Judge, Third Court, Mymensingh, dated 
the 2oth July, 1932, by which the. judgment -and decree passed by 
the Munsif, First Court, Tangail on the 7th September, 1931 ‘have 
been reversed. 

The plaintiff, who is the appellant before us, sued for possession 
of some plots of land, his case being that they form parts gf his 
estates bearing Touzt Nos. 1624, 1644 and 1647 of the Mymen- 
singh Collectérate. The defendants claim the said lands to be 
parts and parcels of their estate bearing Tovzi No. 1646 of the 
aforesaid Collectorate. Both the Courts below have found that 
portions of the lands in suit ‘surrounded Ly red lines in commis- 
Sioner’s map fall within the plaintifi’s estates, but on the question 
of limitation the Courts below have differed. 

For the purpose of deciding the question of limitation it is 
necessary to consider the following facts. Golok Nath Roy was 
the proprietor in the past -of the estates claimed by the plaintiff. 
He died on the roth May, 1846, ‘without any issue but survived 
by awidow, Jahnavi Chowdhurani. He had given his wife power 
to adopt a son to him. Shortly after his death his widow, Jahnavi 
Chowdhurani, adopted Baikuntha Nath Roy Chowdhury, who on 
his adoption became the full owner of the properties left by Golok 
Nath. On the 6th September, 1865 Baikuntha Nath, however, 


created an Ekrarnama (Exhibit 3) in favour of his adoptive mother, 


Jahnayi Chowdhurani. It is not’ disputed that by the said docu- 


(1) (927) L. Ry g4 I A. 248; 45 C. L. J. 62o. 
(2) (1916) 27 C. L. J. 2 
(3) (1918) L. R. 45 1. ra Teri L. R. 41 Mad. 778 ; 28C, L. J. 428. 
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ment a life estate was created in favour of Jalinavi Chowdhurani, : nina 


in respect of the properties left by Golok Nath, and Baikuntha (935; 
Nath was to get possession on her death. Jahnavi Chowdburani Hamendea Nath 
died: con the 24th February, 1900.- Baikuntha died on the 27th Roy eae 
April, 1887 leaving him surviving a widow, Rani Dinomoni. : He fincas Prasanna 
left no song but gave Rani Dinomoni’ power to adopt a son to pet 
him. On the death of Jahnavi Chowdhurani Dinomoni went œR. C. Mitter, F. 
“into posszssion of- the estate, in which according to Hindu Law, oe 
she had a widows estate till the 3r@ August, 1914, "when she 
adopted the plaintif. Ordinarily the estate would have vested _ 
` in the plaintif in absolute right from the date of the adoption and i 
he’ would have been entitled to take possession, but a few days 
before the adoption his natural father, he being a’ minor then, “ 
entered’ into an agreement with the adoptive mother, Rani Dino- 
moni, by which Rani Dinomoni was to remain in possession of 
the estate as a life tenant, and on her death the phintiff.was to 
get possession. This agreement was executed on the ryth July, 
19674 and -has been marked Exhibit 3(a). Rani: Dinomoni died 
on the gth September, 1918 and the suit was filed on the 8th 
September, 1930 and registered on the roth September, 1930: 
The plaintiff contends that his suit is in time, Articles 140 and 
141 ofthe Limitation Act being the Articles a ais ‘to .the 
' case, Wi 
It is well settled that if a life tenarit be digs eee the 
reversioner Or remaindermam is in time if he institutes the suit for 
possession of immovable property within twelve years of the death 
of the lifs tenant, and- if successive life estates ‘had been created 
the remainderman or the reversioner will be in time if he institutes 
the suit for possession within twelve years of the death of the © 
-Tast life tenant. Adverse possession against,a life tenant will not 
be adverse ‘possession against, the. reversioner ‘or the remainder- 
man. This has been settled by the decision of the Judicial 
Committee of the Privy Council in the case of Runchordas v. 
Parvatibai (1), and whatever doubts had been raised after that 
decision in India in regard to suits for possession of immovable 
property by a reversioner succeeding on the death of a Hindu 
widow has been removed by the ‘later decision of the Judicial 
Committee in the cise of Jaggo Bai v. Utsava Lal (2). It is also 
well settled that if the cause ‘of action arose during the life-time of 
the last full owner, the subsequent interposition of a life estate or 


(1) (1899) L. R. 261. A. ai; I. L. R. 23 Bom. 735; 3C. W.N. eet 
(a) (1927) L. R. 56 I. A. 267; 50C. L. J. 52. 
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a widow’s estate would not bring into operation either Article 140, 
or Article r 1 of the Limitation Act on the principle formulated 
in section 9 of the said Act. Article 142 of the Limitation Act 
would apply, time running from the date of the dispossession. 
This has been laid down inthe case of Saranga Sesha Naidu v, 
Periasami Odayar (1). The same principle is involyed in the 
judgment of Lord Atkin in the case of Skinner v. Naunihal Singh (2). 
In the case before us the plaintiff alleged that Jahnavi Chow-. 
dhurani had been dispossessed in the year r878, when she was- 
holding the estate as a life tenant. He satisfied the learned 
Munsif but the learned Subordinate Judge has held that he has 
failed to prove the said fact. The learned Subordinate Judge has 


- held further tbat the defendants had taken possession of the lands“ 


in suit before 1865, that is, at a time when Baikuntha was the 
absolute owner, but we do not consider that his said finding is 


based on evidence. The learned Subordinate Jucge first observed 


that oral evidence adduced by the parties was unconvincing. He 
then referred to the evidence of defence witness No. 3. *He 
then referred to the defendants’ chitfas (Exhibit A Series), the 
earliest of whichis of the year 1871 and came to the conclusion 
that the defendants were in possession through tenants from before 
the year 1865. We have gone through the evidence of the said 
witness which is vague toa degree, and does not carry the defen- 
dants’ possession to a period prior to 1865. The c/ittas also do not 
carry the defendants’ possession to a- period earlier than 1870 or 
1871. Feeling this difficulty the learned Subordinate Judge made 
the following observations: “It gives a clear indication that the 
Jotes of Gagan and Ashraf (defendante tenants on the lands in 
suit) were old tenancies and were created before the landlord’s 
(defendants’) survey of 1278 B. S. (1871). In the circumstances 
it would bea quite proper thing to presume possession retro in 
favour of the defendants.” Itis on this observation that he based 
bis finding that the defendants’ possession began before 186s, 
We do not consider that this is the proper way of deciding the 


` said question. There is a presumption that a state of things found 


to exist at a particular point of time continues but there is no rule 
of evidence by which one can presume backwards: Manmatha 
Vath Haldar v. Girish Chandra Roy, (3). For these reasons we 
hold that the finding of the learned Subordinate Judge that the 


(1) (1921) I. L. R. 44 Mad 951 (957—358). 
(2) (1929) L. R. 561. A. 192: 50 C7 L. J. 74, í 
(3) (1934) 38 C. W. N. 763. 
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defendants’ possession began before 1865 isnot binding on us 
It must therefore be taken that the plaintif bas failed to prove 


that the dispossession was after 186s and that the defendants have’ 


also failed to prove- that they began to possess before 1865. The 
question therefore turns upon the question of onus. The plaintif 
came to Court on the allegation that the estate was in possession, 
firstly, of a life tenant (Jahnavi Chowdhurani), then in the, posses- 
. Sion of Rani Dinomoni asthe holder of a widow’s estate up to 
the date of the adoption of the plaintiff, and then in her as the 
“holder of a life estate under the ante-adoption agreement, Exhibit 
3 (a), with the natural father of the plaintiff till her death on the 
gth September, 1918. He brings bis case ørima facie under 
Articles 140 and 141 of the Limitation Act. Ifthe defendants 
want to avoid the operation of these articles they must prove the 
necessary facts, namely that limitation began to run from the time 
when Baikuntha was the full owner, that is to say he was dispos- 
sessed when he was the full owner, Dr. Basak has urged that the 
‘onws is On the plaintiff to prove that the dispossession was after 
1855 on the authority of the case of Mohendra Nath Biswas v. 
Shamsunnessa Khatun (1) and has laid emphasis on a sentence 
to be found at page 164 of the report. We do not think that the 
learned Judges in that case intended to decide the questicn of 
onus. In that case the last full owner, Satya Kinkar Ghoshal, 
died in the year 1833. The defendants proved by documentary 
evidence that their predecessors had been in possession since the 
t7th August, 1831, at least they carried their possession to the 
year 1834. Mr. Justice Mookerjee pointed out that there was no 
article in the Limitation Act then in force corresponding to Article 
141 of the Act of 1908, a corresponding Article being first introduced 
inthe Limitation Act of 187r. It wasalso pointed out that the 
law in force till 1873, when the Limitation,Act of 1871 cime into 
force, was that adverse possession which extinguished the title of 
a female heir taking a limited estate under the Hindu Law also 
extinguished the title of the reversioner, and that if the possession 
of the defendants began before 186r the title of the plaintifs would 
have been extirguished befsre the Limitation Act cf 1871 came 
into force, and once the title was extinguished while the Limita- 
tion Act of 1859 or Regulation III of 1793 or II of 1806 was 
in force it could not have been revived by the introduction of 
, the Limitation Act of 1871. These facts and observations, in our 
judgment, considerably weaken the force of the observations made 


(1) (1914) 21 C. L. J. 157. 
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by the said learned Judge at page 164 that “Before the plaintiffs 
can rely upon Art.r4r they must consequently -prove that their 


“predecessor, Satya Kinkar Ghoshal was in. possession at the time 


of his death on tue 5th November 1833.” 

Dr. Basak has taken a further point. before us which was not 
taken in either of the Courts below. He says that there is evi- 
dence that the defendants had taken possession in the year 1871 
The chitfas Exhibit A series certainly prove the defendants’ | 
possession in 1873. He says that the suit would have been in 
time if brought within twelve years’ of Jahnavi Chowdhurani’s - 


‘death. This position he is bound to concede, for in two cases 


decided by this Court brought within twelve years of that lady’s 
death Article 140 was applied [see Promotha Nath Ray .Chaudhuri 
v.. Dinamani Chaudhurani (1) and Secretary of State v. Wazed 
Ai, Khan Pani (2)|. Buthe says that a suit brought beyond | 
that time is barred. The basis of his contention is that the ante- 
adoption agreement Exhibit 3 (a) is void and conferred no estate 
on Rani Dinomoni. He says that an ante-adoption agreementgby. 
which the possession of an adopted sori is. postponed is invalid 
under the law but can be held valid only if there is custom to 


support it, and as no custom is alleged or proved in this case, the 


plaintif was from the date of his adoption the full owner entitled 
to pdssession and he not having sued within twelve years from 
the date of his adoption or within three years of his attaining 
majority the suit is barred. For supporting his main proposition 
that such an ante-adoption agreement is vcid, unless there is 
a custom, he i1elies upon the case of Krishna Murtht Ayyar v. 
Krishna Murthi Ayyar (3). In that case Viscount. Dunedin 
examined the Bombay and Madras cases in detail and summarised 
the various reasons given in them for upholding an ante-adoption 
agrenment postponing the enjoyment of the adopted son. He 
held that the real ground on which such agreements could be 


‘supported was custom, and his obseivations indicate that such a 


cuBtom had grown up in India and has been recognised repeatedly 
by the Courts. No Calcutta case was considered there but there 


are decisions of this Court upholding such agreements [see for 
‘instance Panchanon - Majumdar v, Binoy Krishna Banerjee, (4)h 


Apart from the question as'to whether Dr. Basak will be allowed 


R 


= {ı) Gees 34C. L. J. 129. | A 


(2) (1921) 34 C. L. J. 141. 
(3) (1927) L. R. 541. A. 248; 45 ©. L. J. 620. 
(4) (1916) 27, C, L. J. 274. 
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to raise the point for the first time here, which ‘involves inves- pes 


_— er 


tigation of facts not putin issue inthe Court of first instance, we 1935: 
do not consider the point to be of any substance for as Lord ifernda Neth 
“Dunedin observed in the case of Ram Rao v. Raja of Pittapore RY paa 
(1) that “When a custom or usage,’ whether in regard to a tenure: nemesis Prassnna 
ora contract Or a family right, -is repeatedly brought to the notice HAUA : 
.0f the Courts of a country, the Courts may hold that custom or R.C. Mitter, 9, 
usage to be introduced into the law without the necessity of proof an 
"in each individual case. It becomes in the end truly a‘ matter of 
process and pleading.” > We accordingly allow the appeal, set aside 
the judgment and decree passed by the learned Subordinate Judge 
and restore those of the learned Munsif. The -appellant 
will have his costs of this Court and of a lower appellate 
Court. 4 


Derbyshire, C. J: I agree. . 


Ca 


A. T. M. É | 4 ð Appeal allowed. 
(1) (1918) 45 I. A. 148 (154); IL. LR. 41 Mad. 778 ; 28C. L. J. 428 (435). 
è i 
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Before Mr. Justice S, N. Guha and Mr. Justici C. Bartley. 


BIBHUTI BHUSAN GHOSE k GYIN: 
a R 1935. 
Ue ` ne 
| March, a7, 28, 39. 
BAIKUNTHA NATH MONDAL, THE ORIENTAL April, 1, 5. 
á BANK. LTD. AND OTHERS." kaa 


Morigage— Charge, how P IN if can be enforced by stranger 
receiving benefit under it. 

A charge may be created orally, although if it is created by an instrument 
in writing, it must be registered, unless made by a will or the amount secured is: 
Jess than Rs. 100. i , 

A stranger to a contract which is to his bénefit, is entitled to enforce the 
agreement, even though the arrangement to his benefit was not communicated 


a 
*Appeals from’ Original Decrees Nos. 103 and 104 of 1931, against the 
decree of Babu Daibakilal Sen Gupta, Subordinate Judge, end Court, 0 
a4-Perganas, dated the 29th November, 1930. z 
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to him by the parties of the contract, and was ougat to his notice by a mere 
accident. 


The plaintiff brought a suit for enforcement of an equitable mortgage (which 
was held to be not valid), in which in addition to a prayer incidental toa 
mortgage suit, it was claimed by the plaintiff in the alternative that should tt 
be found that the plaintiff was not entitled to a mortgage decree for any reason 
whatever, a decree might be passed against the mortgagors (defendants Nos. 1 
and 2) and the Bank (defendant No. 6), an assignee trom the mortgagors; for . 
the amount claimed in the snit, on declaring tre said defendants liable to pay 
the dues of the plaintiff according to law and contract. Defendants Nos. 1 and 2° 
conveyed their interest in the mortgage bonds hypothecated with the plaintiff 
to defendant No. 6 by a deed of assignment and by the terms of a deed of release 
and surety bond, the Bank was liable to pay the debt due to the plaintiff : 

Held, that ‘the plaintiff was entitled to enforce the contract between the 
mortgagors and the Rank contdined in the deed of assignment and the deed of 
release and surety bond apart from the position that the Bark accepted. ' liability 
io the matter of satisfaction of debt due to the plaintiff on the promissory note 
executed by the mortgagors by sending through an officer a draft agreement 
evidencing such acceptance. 

Dwarikanath Ash v. Priyanath Malki (1) followed. 

Nawab Khajak Muhammad Khan v. Nawab Hussaini Begum (2) referred to. 


Jumna Das v, Pandit Ram Autar Pande (3) and Nanku Prasad Singh v. 
Kamta Prasad Singh (4) not applicable. 


That as all the necessary parties were before the Court, the plaintiff was 
entitled to get a decree against the Bank in the present case. 


Appeal by the Plaintiff in No. 103, and by the Added 
Defendant No, 2 in No. 104. 

Suit on mortgage. na 

The material facts appear from the judgment. 

Messrs. Amarendra Nath Bose, Jitendra Kumar Sen Gupta, 
Bankim Chunder Roy and Senay Krishna Mukerji for the 
Appellant. 

Messrs. Jogesh Chunder Roy, Jatindra Nath Sanyal, Hiraial 
Chakravarty, Krishna Kamal Maitra and Rabindra Nath Chow- 
dhury for the Respondents. 


C. A. Vs 
The following judgment was delivered : 


This is an appeal from œw decision and a decree of the Sub- 
ordinate Judge, 2nd Court, 24-Parganas, dated the 29th November, 
1930, in a suit brought by the plaintiff appellant, for enforcement of 

(1) (1916) 22 C, wW, N. 279. i 
(a) (1910) b. R. 37 1. A. 152; I L. R. 32 All. 410; 12C. L. J. 205, 


MG) 911) L, R. 39 L A.7; L L. R: 34 All. 63; 15C. L. J. 68, 
(4) (1922) 26 C, W. N. 771. 
t 
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an'eguitable mortgage, in which in addition to prayer incidental to ~; 


a mortgage suit, it was claimed by the’ plaintiff in the’ alternative ` 
that should it ba found ‘that the plaintiff was not entitled to a 
inortgage decree, for ‘any reason whatever, a decree might be passed 
against the defendants Nok. 1,2 dnd 6 for the amount claimed in 
the mut; on declaring the said defendants liable to pay bid aut of . 
the plaintiff according to law and contract. 
' The plain tiffs case before the Court, as stated in fis P was- 

that onthe and December, 1920,- the defendants Nos.. 1. and 2, 


a v. 
* Baikuntha Nath 


'Bibhuti -Bhusan 
Ghose’. 


Mondal. 


father and son, took a loan, and executed a promissory’ ‘note for- 4 


Rs. 0000 in his favour, at premises No. 13 Esplanade East, 
Calcutta, and delivered to him, ' eight mortgage bonds, in favour of ` 
‘the defendant No. 1, and‘two chalans: showing’ deposit of money: by 
the defendant No. 2 in Court,—thus creating an equitable mortgage. ` 
in favour of the plaintiff. The defendants Nos. 3 tos, the: “mort. 


gagors in respect of the mortgage bonds delivered to the ‘plaintif, o cA 4 


were aware of the above transaction from the very time of ‘its čom- - = 
pletion ; the defendants Nos. 1 and 2 ‘made payments to the-plaintif 
On account-of interest due on the loan. The defendant No. 1 had” 
on the 26th June, 1924, conveyed his interest in the mortgage bonds 
hypothecated with the plaintiff to the defendant N 0. 6 Onental- 
Bank, Limited, (hereafter referred to as the Bank), by: a : dead, of °: 
assignment ; by the terms-of the aforesaid: deed, and by“ “the, terms. of": 
a deed ‘of release’and surety bond,‘ executed on the 3oth, September, z 
1926, the Bank was liable to.pay the debt due to the plaintif.. On ` 
this part of the case, it was asserted by the plaintiff'in paragraph. 13 
of his plaint, that on the r4th April, 1927, the defendant No.’ 6 (the. . 


|| 
~ 
b 


‘pay’a sum of -Rs. 10,530 to the plaintif out of bis. dues; in; “full ” 


" a 


Bank), wrote a letter to the elder brother of the plaintiff, offering: tö” as > = 


satisfaction of the debt due by the defendant No. 1. The pldintift*: es 


‘did not agree to the proposal made by the ‘Bank -for an. san icabie i 


settlement. According to the averments made ih the: plaint; threè 
out-of the eight mortgage bonds, deposited with the: -plaintiff-by® the: ‘5, 
defendants Nos. 1 and 2,' were taken away by’ the defendant; ‘No: 15 


from the plaintiff, on some pretext or other, and were not’ ‘returned’ © 4 di 


‘to him. Five of the mortgage bonds said to have bedn*de posited, 
with the plaintiff, by the defendants Nos. 1 and 2,: were: produced ”, 
-by the plaintiff in Court. It may also bé ‘mentioned that sever out Of. 


the eight mortgage’ bonds said to have, been deposited’ Sait. the? fe 


plaintiff, are covered by the deed of. assignment, exécuted by, the.. 


defendant No. 1 on the 26th January, 1924, in favour of the defen- 3 


x th Ey ay ~ a A 
dant No. 6, the Bank. 4 ; , er ; =e = d i i 2 
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`The plaintif’s claim in.suit was resisted by-the -Bank-(defendant 
~ No. 6), and. by the defendants Nos. r and 2. The defendant No. 3 


Bibhuti’ busan a mortgagor in respect of the several mortgages said to’ have been 
{ 
Ghose 


+ 
ay 
at 


` deposited with the plaintiff, -also ,fileda written- statement ‘and 


l a asserted that the mortgages mentioned by the plaintiff had been paid 


off, and prayed for dismissal of the plaintiff’s suit as against him. 
The knowledge of the equitable. mortgage set up by the plaintiff 
was denied by the defendant No. 3, and it was claimed that he was 
-not bound by the same, The Bank denied the equitable mortgage 
set up by the plaintiff, and asserted that no valid and enforceable 
egib mortgage was created by the defendants Nos,-1 and 2 in 
ms of the plaintiff. It was also claimed that there was no liability 
IM go, far.as the Bank. was concerned to the plaintiff, in any manner 
whatsoever. In. regard to the written statement filed by the Bank, 
ahis, ‘to be noticed - that the statement made by the plaintiff in 


F aye’ ‘pafagraph?13 of the plaint, relating to-a letter written by the Bank 


wh F? u 


to  the-plaintif’s ’ elder brother, on the , rath April, 1427, was not 
es _controverted -in any way. A-propcsal for amicable rettlemept of 


a: = ihe. ¡plaintifs dues from the defendants Nos, rand 2 was specifically 


+ 
` 


3 améntioned in the written statement filed by the Bank, and it was 
7 said that, the plaintif at the instigation of his brother, and led away 


i eh ‘by: ‘wrOngful greed. did not agiee to the same. The defendants 


» 
“ec 


Nos, r:and 2 admitted the Joan on promissory note, bùt denied that 

ap eġiitable mortgage was created on the znd December, 1920, by 

ie execution of a promissory note and deposit of dccuments, as alleged 
bat the plaintiff, at No. 13 Esplanade East, in Calcutta. The 
defendants asserted that the handnote filed in the suit was executed 


KA 


PIEK sibj them at premises No. 4, Bakul Bagan, rst Lare, Bhowanipur, 


. t 


ag ie “Zouutaide Calcutta. So far as the delivery of documents’ was concerned, 


oh th defendants Nos. 1 and 2 in their written statement, purported 
- tortay that ix. out of. the eight, mentioned by the ‘plaintiff in bis 
~ plait ede delivered to the plaintiff ; but that there was no such 
", delivery, of-doeuments . in Calcutta,-as could create an equitable 
$ we moh gage in, favotir of the plaintiff, as alleged by him. 
cr hy ` Thefcass of thé defendants Nos, x and 2 was that there was no 


ie 4. Ae £8, “wali and: -énforcea le equitable mortgage created by them in favour 


ti EME < ‘of; the planit, and that the plaintiff was not entitled to a mortgage 


ATS 


7 2. ft 
at? 
ku 


i : deste, as, -prayed by: him in the suit. 


op On thè pleadings of the parties four distinct issues were raised 


y 
a4 
t 


te 


2 Hor trial: $0 - far as the merits’ of the case were concerned. The 
fan second and: the’ fourth were to the following effect :-Was a valid, 


oe AS 
W 4 A an 


legal and? enforceable equitable mortgage created by defendants 


b » ` ke f 
u Nous «. i “Se ts 
v at a on Š 
eos X, a 


b 


a 
x 


‘sion of the defendants Nos. x and 2, and on- the deed: of agaighinent 
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- Nos. r and 2 in favour of .the plaintiff ? . Could. the- plaintif geta ee ae 
mortgage decree? . The third- issue was this: . Fs- the: defendant 1995. 
No. 6 liable for the plaintiff’s claim?” The -first issue Felates'to: . : Biba. Busan 
the question of limitation ; and we-are not concerned ‘withsthe. same... mae 
in the. appeal, as it was an contended on behalf òf the: ‘defendants ` i E ‘Nath 
respondents that the plaintifi’s claim was. barred- by Limitations Qo! rr. Mondal, 





In support: of- the appeal by. the plaintiff directed- aginst, the’ = yea 
«decision of the learned, Judge, in the Court below, passing a ‘decree Nk 
for the amount claimed in the suit, against defendan‘s Nos- and 4 
2 only, and dismissing the plaintiff's claim for a nigrigagerdectee, as è 
also his cldinr against defendant No. . 6, i three principal ‘quéstions BE ae 
were submitted for our consideration ; and it was urgegd aa 1 na y d 

1.. That the transaction of the 2nd December; - 1929); ‘created à in ` 
valid equitable mortgage in favour of thé plaintiff appellants." > A a 
If. .. That assuming against, the plaintiff that. a valid “equitable /:4.. bay 
mortgage. was not created in frvour of the plaintiff,—on, thé; admis- f fs ee. 


datéd the 26th: January, 1924, -and the deed of release’ and’surety. ae 
bond, dated the 3oth September, 1926, there.was a charge i in; favour = 
of the plaintiff, as contemplated by section roo of „the “Transfer ‘of 
Property Act, and enforceable as such, in the present suit. aioe aay oe 
III. . That on the materials on the record, regard, being had 10. : o 
the terms-of the deed of assignment, the deed of release ‘and: surety 
bord mentioned above, ‘and regard being had to’ the acceptance of 


wig rte 


AN 
4 


those terms by the defendant No..6, the plaintiff was “entitled to 7 2 


claim a decree against defendant No. 6, for the: satisfaction of the, . 
loan advanced on the promissory note executed by the defendants 7 = 


Nos. 1 and.a, on the 2nd December, 1920. . E i e e - 
We proceed to deal with these. questions in à the order! ‘mentioned ‘ 
AA r ! 
above. ; l C y C See ecg E 
I AN a 2 


“The decision of the ‘ biiestion whether the Genscan of’ ‘the: and. er ae 


‘December, 1920, amounted to the creation of an équitablé wings a 


as contemplated by law, depends on documentary as well, as oral | etic? 4 
évidence. The documentary evidence, consisting mainly of the k _ sae. 
promissory note executed by the defendants Nos, 1, and zon that. = 
date, and two affidavits, : sworn on the 7th "December, 1920, do’ not, 


“in our judgment, support the case for the plaintif. The other , es A 


ath 


documents in which hypothecation by the defendant ‘No. t and T 
charge created by him in favour of the plaintiff are mentioned, do 2 ee 
not also go to establish that the transaction of the’ and December, .' oe a 
1920, waa an equitable mortgage, valid and aoe ‘under: thé. a KE 


3 Jat- > ° THE CALCUTTA LAW JOURNAL. (Von. LXIL 
: r “hey 
cE “he oral evidence coming from the side of the plaintiff on this part 
1935. | Of the case, is, to say the least, far from convincing; and do not 


Nangun r 


Bibbuti A “in our judgment establish the case of an equitable mortgage as 


Ghose ` `". asserted by the plaintiff in the suit. On a veiy careful consideration 
Ve : 
. Baiknntha Nath of the materials on, the record, we are unable to hold that the Judge 


a `e in the Court below is wrong in his decision that no valid equitable 
' thortgage was created in favour of the plaintiff on the znd December, 
1929 as alleged in the plaint. ; . 

: VE 


‘The second branch of the arguments adyanced in support of 
"the: ‘Appeal related to the creation of a charge in favour of the 
H r by operation of law, .as contemplated by section 100 of 
es G the. ‘Transfer of Property Act. There can be no doubt that a ‘charge 
a i may be created orally, although if it is created by an instrument 
A ian in writing, it must be registered, unless made by a will or the 


ae a, ‘ammount, secured is less than one hundred rupees, Reliance was 


mainly: placed in this part of the case, on the deposition of the 

‘ defendant. No, 1 asa witness in this case, as also upon the eed 

VOE” a of assignment dated the 26th January, 1524, and the deed of release 
and ‘surety bond, dated the 30th September, 1926 ; and reference 

"Was made to the decision of this Court in. the case of Jmperial 

= hank” of India v. Bengai National Bank (1), and to the decision 
Of their Lordships of the Judicial. Committee in the case of Jmperial 

' Bank, of India v. Bengai National Bank (2), in support of the 
position that a valid charge enforceable in law, was created by 
AGE Of parties concerned., .In our judgment, the statements of 
- .:the defendant. No. r- in. his evidence before the Court bearing 
“1 upon the question of repayment of the loan on the promissory 
note executed on the and December, 1,20, and the terms of 
assignment to the Bank in 1926, of the mortgage bonds executed 

ie _ iby defendants Nos. 1 to 3 ‘in favour of defendant No. 1, and the 

| terns, of the deed of release and surety bond referred to above, 


F S “section: too of the Transfer of Property Act. In the two documents 
ad -mentioned above, the loan on promissory note is mentioned ; 
nen “but the defendant No. 1 does not purport to create any charge 
ae in favour of the plaintiff by the terms contained-in these documents. 


‘+ Ci These taken along with the other materials on the record to 


; “which reference was made in support of the appeal, do not justify 
| the application of the rule of law applied i in the two cases referred 
“" 4 (1) (1930) I. L. R. 58 Cale. 196 ;_53 C. L. J. 269. 
SAPTE R, 58 1. A. 323, 54C. L. J. 117. 


Fer 


ca ‘dgx «not, amount to a creation of a charge as contemplated by. 
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of assignment were repeated’ so far as the loan of Rs. 10,000 on 


“the handnote was concerned, ‘The mortgage bonds Nos. 1 to 7 in 


Schedule (Ka) to the deed of assignment were specifically men- 
tioned ; and it was stated that “the Bank had agreed to pay the 
defendant No. 1,.the’ surplus money which will’ remain after the 
satisfaction of the debt on the handnote dus to Gones Ghose, 
out of the money which would be realised by the Bank on the 
basis: of the mortgage deeds mentioned in Schedule (Ka) to the 

deed of assignment’. Jtis necessary to mention in this connec- 
tion that “Gones Chandra Ghose and others” and “Gones Ghose” 
mentioned above stand for Bibhuti Bhusan Ghose in whose favour 
the handnote was executed: by the defendants Nos. 1 and 2 on 
the 2nd December, 1920. There is no question that the docu- 
ments referred to above were valid and operative, and have been 
acted upon by the parties concerned. The evidence in the case 
shows that the Bank has realised . money from the mortgagors 
defendants Nos. 3 to 5, on the basis cf the deed of assignment 
dated the 26th January, r924, in-terms of a Kistbundi execyed 
by the mortgagors in favour of’ the Bank, defendant No.6. ‘he 
Bank also sued the mortgagors defendants Nos, 3 to 5 fer enforce- 
ment of -a mortgage evidenced by a document which according to 
the defendant No. 1 was fade over to the plaintiff, but which was 


subsequently taken away from him, and was not returned, The 


plaintiff stated in his plaint, that on the rath April, 1927, the 
Bank offered to pay him Rs. ro, 500 in full satisfaction of his 


“debt on the handnote executed by the defendants Nos. rand 2, 


onthe 2nd December, 1920. ‘This statement in the plaint was 
not controverted by the. Bank, defendant No. 6, nor was any evi- 
dence given in Court on the side of the Bank bearing directly on 
the matter. ‘The letter Ex. V (1) in the case, dated the 14th 
April, 1927, was from one J, Roy Choudhury, and wes addressed 
to the brother of the plaintiff, to whom a draft agreement was 


sent, containing recitals that the Bank agreed to pay the sum of 


Rs; ro, 500 by yearly instalments, on acount of two transactions, 
one of which was the loan on the handnote executed by the 
defendants Nos. rı and 2 in. favour of the plaintiff. . It was dis- 
tinctly stated in. the draft agreement sent with the letter, that 
“the documents placed with the addressee by the defendant No. 


` 2 as security for loan were to remain with the plaintiffs brother as 


before,” and that “the bonds will, be returned to the Bank one. by 


.one as the amounts are paid cf gradually”. This letter was received 


by the plaintiff on the zgth April, 1927 ; and the, only. way in 
7 


a f 


r 
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wv 


which: the’effect ‘of the same was -sought to be avoided by the 
Bank was. by’. suggesting that the letter was not written by anyone 
authorized by the Bank, It was however abundantly clear from 
evidence led on the side .0f the. plaintiff, taken’ the ‘same glong 
With an order recorded by the Judge in the Court below, on the 
6th Novembar, 1930,' that J. Rey Choudbury by whom the letter 
was written (sending a draft agreement), was an officer of: the Bank 
receiving an allowance: of Rs, 40 per mensem, and that his duty 
was to look after: the affairs ‘of the Bank, in the morning. On the 
above materials the conclusion is inevitable that -the intention of 
the defendant: No, 7 to satisfy the debt due to the plaintiff waa 
given effect to in the best possible manner ; and the arrangement 
that the defendant No. t made for the clearance. of the debt was 
accepted’ by the Bank, by way of recitals contained in the two 
registered documents, the deed-of assignment of the year 1924, 
and the release. and surety bond of the year 1927, referred to 
above. : The letter of the r4th April, 1927, from an-officer of the 
‘Bank to the brother ‘of the plaintiff, forwarding a draft agreement, 
reiterated the arrangement made by the -defendant’ No. 7 with the 
Bank for the satisfaction of his debt due to the plaintiff and clearly 
indicated the acceptance of the same by the Bank.‘ It was accor- 
-dingly urged'in support of the appeal, that in view- of the fact that 
‘liability was-annexed to the assignment in favour of the Bank by 
the defendant No. 7,'and that the Bank took the assignment sub- 
ject to sucb liability—the- Dank was Hable to discharge the 
lability. It was contended that the Bank was bound by the state- 
-ment of the defendant No. 1, and the Bank having. taken a benefit 
‘under the deed of assignment, could not ‘be all deel to repudiate 
‘the liability attached’ to tbe assignment.’ It wis argued further 
‘that the dues of -the plaintiff appellant were to be satisfied by the 


Bank on the basis of the contract of: parties the defendant No. 1. 


and the Bank. - The plaintiff’s case-in the plaint, his case before 
‘the: Court below, as indicated by the-third issue raised in the suit, 
“was thata decree should be passed against the Bank, ‘defendant 
“No. 6." On this part of the case, the ‘question arises whether-the 
. plaintiff could get the benefit. of a contract between’ the defendant 
No. 1 and the Bank, defendant No. 6. ’ The authority of decisions 
-so far as this‘Court is. concerned, is in favour- of the plaintiff [See 
Debnarayan Dutt v, Chunilal Ghose (1); Khirode Behari Dutt 
vy. Man Gobinda Panda (2), and the decision in-the case of 


(x) (1913) I. L. R. 41 Calc. 197; 18 C. L. J. 603. ¢ 
(2) (1333) 38 C. W.N. 683. 
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Dwarikanath; Ash v. Priyanath Mullik (1), which is based on the 
principle underlying the decision in Debnarayan Dutt’s case (2), 
lays down that a stranger to a contract, which was to his benefit, was 
entitled to enforce the agreement, even though the arrangement to 
his benefit was not communicated to him by the parties to the 
contract, and was brought to his notice by a mere accident. In the 
case before us, the plaintif was in consonance with the decision in 
Dwarikanath Asks case (3), referred to above, entitled in law, to 


enforce the contract between the defendant No.1 and the Bank, 


defendant No. 6 contained in the deed of assignment, and the deed 
of release and surety bond, apart from the position that the Bank, 
defendant No. 6 accepted liability in the matter of satisfaction of the 
debt due to the plaintiff on the promissory note executed by the 
defendants Nos, r and, 2, on the znd December, 1920, by sending 
through an officer, a draft: agreement evidencing such acceptance. 
The decisions of this Court ind ample support, in the matter of 
the plaintifi’s right to take advantage of an agreement to which 
he was no party, from the rule laid down by their Lordshipg of 
the Judicial Committee in the case of Nawab Khajeh Muhammad 
Khan v. Nawab Hussaini Begum (4), thata person who was no 
party toa document evidencing an agreement which was to his 
benefit, was clearly entitled to proceed to enforce his claim under 
the document ; and that rule has never been departed from, up 
till now. On tbe side of the defendant No. 6 respondent it was 
urged that the plaintiffas a stranger to the contract could not 


“under the terms of the deec of assignment and the deed of release 


and surety bond, be held entitled to get a decree against defendant 
No. 6, for satisfaction of the.debt due by the defendant No. 1 on 
the handnote executed in favour of the plaintiff on the and Decem- 
ber, 1920 ; and it was also contended that the letter of the 14th 


_ April, 1927, could not fix any: liability on the-defendant No. 6, In 


our judgment, the terms of the two documents referred to above, 
and the letter forwarding a draft agreement, fix a liability on the 
Bank, defendant No.-6, so far as satisfaction of the debt due to 
the plaintiff, by the defendant No. 1 was concerned, ' The effect 
ofthe letter of the r4th April, 1927, cannot be avoided by the 


, defendant No. 6; and was not sought to be avoided by the Bank 


in the written statement filed in Court. The question of the legal 


(1) (1916) 22.C, W. N. 279, 

(2) (1913) I. L. R. 41 Cale. 137 ; 18 C. L, J. 603. 

(3) (1916) 2a C. W. N, 279. ` 

(4) (1910) L. R. 37 I. A. 152; L L. R. 32 All. 410) 12C. L. J. 205. 
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position created by the materials on the record bas been consi- 
dered above. On the side of the defendant No. 6, respondent, 
reliance was, placed on the decisions of their Lordships of the 
Judicial Committee of the Privy Council in Jumna Das v. Pandit 
Ram Autar Pande (1), and in Naku Prasad Singh v. Kamta Prasad 
Singh (2), and on the judgment of the, Patna High Court in the 
case of Achuta Ram v, Jainandan T ewary (3), based on the two 
decisions of the Judicial Committee mentioned above, where, it 
was held that when a mortgagor executed a mortgage in favour 
of the plaintif, and subsequently sold the property to a third party 
who, in the recitals of the sale deed, agreed to pay off the mort- 
gage, the plaintiff (mortgagee) could not avail himself of the stipula- 
tion made between the purchaser and the mortgagor, and that the 
purchaser was not liable to pay the debt. In this connection 
stress was laid on these passages contained inthe decision of the 
Judicial Committes in Jumna Dasa case (1), referred to above. 
“Fe was no party to the sale. The purchaser entered into no 
contfact with him, ani the purchaser is not personally bound to 
pay this mortgage debt.” There is no doubt that the judgment 
of the Patna High Court is in‘conformity with the decision of the 
Judicial Committee in Jumna Das’s case (1) ; but the observations 
of the Judicial Committee quoted above were made in a case in 
which the purchaser of an equity of redemption had by an agree- 
ment with his vanijor (the mortgagor) retained the amount of the 
mortgage debt out of the price due ; and it was Ba in that case 
that the purchaser of an equity of redemption could’not be held 
personally liable to the mortgagee as “he was not a person from 
whom, in the words of the goth Section ‘of the Transfer of Property 
Act, the balance is legally recoverable”, It i is torbe noticed that 
the learned Judges of the Patna High Court i in Achuta Ram’s case 
(3), gave effect tothe rule laid down by the Judicial Committee 
referred to above, ina casa of a purchaser from a mortgagor, and. 
no exception could possibly be taken to that ; but it is difficult 
to see why it was necessary for the: learned Judges to distinguish 
the rule of general application laid down by the Judicial Committee 
in Nawad Khajwa Muhammad Khan's case (4), and by this Court 
in Debnarayan DutfPs case (5), and dissent from the decision of 


ey ry a R. gol. A. 7; I L.R 94 All. 63; 15C. kih 68. 
(2) (1922) 26 C, W. N. 771. 
(3) (1926) I. L. R. 5 Pat, 468. 
(4) (1910) L. R, 371. A. a. L.R, 40 All. 410; 12 C; L, J. 208. 
ts) (1919) L L, R. 41 Cale, 137; 18C. L, J, 603. ' 
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this Court in Dwartkanath Asks case (1). It may be noticed in 
fhis connection that the rule of law laid down by the Judicial 
Committee in /um#na Das’s case (2), founde 1 upon the provisions of 
section go of the Transfer of Property Act (now Order 34, rul2 
6 of thé Code of Civil Procedure) has been. repeatedly followed 
by this Court in determining the rights of parties; in cases where 


' the question of a personal decree being passed was raised ; and 


it was held in consonance with the decisions of the Judicial 
Committee, that no personal decree could be made against the 
purchaser of a portion of the equity of redemption, seeing that he 
in no way represented tbe mortgagor personally (see Dalip 
Narayan Singh v. Chait Narayan Singh (3); Tara Chand 
Marwari y, Brojo Gopal Mukerji (4). Itis worthy of notice that 
Sir Asutosh Mookerjee J. who delivered the judgment of the Court 
in the two above cases, was one of the learned Judges deciding 
Debnarayan Duits case (3), and Dwarikanath Ash’s case (1). In 
our judgment the decisions of the Judicial Committee in Jumna 
Dass case (2) and in Nuku Prasad Sings case (6) referrgd to 
above, have no application to the case before us, more specially 
as the Bank, defendant No, 6, now , seeking to repudiate liability, - 
had through an officer of the Bank, accepted the same, on the 
14th April, 1927,~-a position from which the Bank cannot. be per- 
mitted to resile. ' 

The question ;for consideration next on this part of the case 
is whether the plaintiff could be held entitled to get a decree 
against the Bank, defendant No. 6, inthe present litigation. All 
the necessary parties were before the Court below, and are before 


‘us. Neither justice nor equity and good conscience require us 


to force the plaintiff into furthér unnecessary litigation, for fixing 
liability on the Bank, defendant No. 6, 

The result of the conclusions we have arrived at, as mentioned 
above, i is that the decision of the Court below so far as it dismisses 
the plaintifi’s prayer for a decree against the Bank, defendant 
No. 6, must be set aside, and we direct accordingly. The Bank, 
defendant No. 6, is held liable ` for the claim for realisation of the 
plaintiffs dues under the promissory or handnote dated the znd 
P 1920, as made in prayer (uma) of the plaint.in the 

(1) (1916) a2 C. W. N. 279. 

(2) (1911) L. R. 39. 1. AL 7; 
(3) (1912) 16 C. L. J. 394. 
(4) (1918) 17 ©, L. f. 120, 
(5) (1912) I. L. R. 41 Cale, 197 ; 18 C, Li. J. 603. 
(6) (1922) 26C. W. N. 771. i 


Ie L. R. 34 All. 63; 15 C. L. J. 68, 


Vou. LAI. | *.' - MIGH COURT. ` 


suit in which ‘this appeal has arisen,- The plaintiff appellant’ in 
this Court is entitied, on the facts and in the circunistancea of the 
case, to get his costs in the litigation, including the costs in this 
appeal, from „the Bank, defendant No. 6. As between the plain- 
tiff and the defendants. other than the defendant “No, 6, the parties 
will bear their own costs throughout. 

The appeal is allowed in part; the*decision and the decree 
of the Court ‘are. modified in the manner mentioned in his 
judgment. E 

fi, A. No. 104 of 1931. sen 

This appeal was not pressed. The appeal is dismissed ; there 
18 no order ds to` costs in this WADU . 3 
ATM l I, A, No. 103 allowed in part ; 

F. A. No. 104 dismissed. 
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“KUMUD NATH DAS SAHA AND OTHERS ` ` 
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Darputhi—Rent, af fixed in perpetuity —Abadharita Fama, meaning of. 
\The words Abadbarita Jama ( waatfze ul )'mean xed redt, o T 


The word Darputni has acquired the “meaning of Perinanant’ t ténure with 
fixity- of rent (Soe. Patni Regulation; Preamble); eeo, 


», 


*Appeal from Original Decree No. 27. of 1931, avainst the decree of Babu 
Santosh Sil Banerjee, Subordinate Judge of Fabia and Bogra at Bogra, pig 
the 24th November, 1990. | a ee eee See ar 


67 


Bibhuti Busan’ 
Ghose 
a, We ta en 
Baikuntha Nath 
Mondal. 


4 
- 
kai 
Pid 


"68 
Crvin, 
1935. 
ba gah, 
Kumud Nath Das 
Saha : 


Y. 
Kunjabala Dassya. 


April, 11. 


THE CALCUTTA LAW JOURNAL. [Von LXIL 


In the present case, having regard to the use of Darputni in the-document 
and having regard to the further fact that fixity of rent was conveyed by the 
term Abadharita Jama the darputni tenure wasa makarari tenure and its rent 
was not liable to enhancement. 


Krishnendra Nath Sarkar v. Kusum Kamini Debi (1) distinguished. 
~ Appeal by the Plaintiffs. | 


Suit by purchasers of the putni for determination of fair and 
equitable rent. in respect of the darputni. tenure under the provi- 
sions of section 7 of the’ Bengal Tenancy Act. 


The material facts appear from the judgment. 

Messrs. Sharat Chandra Roy Choudhury, Bireswar Bagchi (for 
Dr. Kadhabenode Pal), Prem Ranjan Roy Choudhury, Jatindra 
Nath Das and Ramesh Chandra Pal for the Appellants. 


Messrs. Narendra Chandra Basu and Jatindra Nath Sanyat 
for ths Respondents. 
The following judgments were deliverel : 


D. N. Mitter J:—The question raised by this appeal turns 
on the construction of the Kabuliyat dated the 6th February, 
1868. It appears that the plaintif purchased a putni tenure on 
the 26th April, 1928, from Moharaj Bahadur Sing and his sons, 
The defendants held a darputni under the original putnidars and 
that darputni is evidenced by a kabuliat in favour of the original 
putnidar dated the 6th February, 1868. The rent payable by the 
darputnidars is mentioned as a sum of Rs. 4761. The present 
suit was instituted by the purchasers of the putni for determina- 


tion of fair and equitable rent in respect of the darputni tenure . 


under the provisions of Section 7 of the Bengal Tenancy Act. 


"The defence of the defendants to the suitis that the tenure which 


he holds under. the putnidar is a-Mokrari tenure and its rent is 
not -liable to enhancement. The question as has already been 
stated turns onthe construction of the Darputni potta or the 
Kabuliat. The Subordinate Judge has accepted the contention 
of the defence and holds that on a true reading of the Kabuliat 


it appears that the tenure isa Mokrari tenure and its rent is not 


liable to enhancement. It appears also that in the record of rights, 
which was finally published sometime in 1925, darputni tenure 
is described as a Mokraritenure. The question before us on 
appeal is whether the decision of the Subordinate Judge is 
right. 

The material portions of the darputni Kabuliat ‘are to be found 


(1) (1926) L. R. 54 L A. 48: 45 C. L. J. 305. 


Vow. LXIL) ., HIGH COURT. 


ained at pages 9-11 of the second part of the paper book, We may 
Just refer to some of the recitals in this document, The document 
begins thus; “The Patta of Dar-Patni Taluk is granted to the effect 
following”. The other material portion of the document is as 
follows: “Therefore bringing in possession all the lands cultivated, 
Patt, Garden, Falkar, Nalkar, Bankar, etc. situtated within the 
fair boundaries of the said lot with all rights and appurtenances 
_ you down to your heirs etc, in succession will continue to enjoy 
" and possess the sim3 in Dar-putni .right taking Dakhilas on pay- 
ing tome orto my authorised officer the stipulated rent of Rs. 
4761 (Rupees four thousani seven hundrad and sixty one) year 
by year in instalments specified below without raising any plea 
whatsoaver for reduction of rent on the grounds of inundation 
doubtful covering by sand cyclone and washing away by river 
and pool and without by yourself or through another killing 
fish or any other animal or realising any rent in respect of 
that.” 

_ The Bengali words for the words translated as stipulated rent 
are Abadharita Jama | waxtffe wal). The word Abadharita Jama 
‘has a significance of the fixity of rental. The words 
Abdharita Jama ( 4axtfS aat ) mean fixed rent ; and having regard 
to the fact that the document starts with describing the Potta as 
a Darputni taluk and having regard to the further clause in the 
lease that the lessee was to, enjoy in succession and enjoy the 
same in Darputni rights we have no doubt that fixity of rental 
was intended by the terms of this lease. This wasa document 
which was executed in 1868, The words Putni and Darputni 
have acquired a certain technical meaning’ having regard to the 
fact that the Putni Regulation was enacted so‘far back from that 
“date as in the year 1819, and it’is necessary to refer to the 
preamble to the Regulation which describes the characterof the 
Putni and Darputni tenures which were existing prior to the 
- Regulation. : After stating that by the terms also of’ the engage- 
ments interchanged (so far as Putni and _Darputni are concerned) 
| itis amongst other stipulations provided that in case of an arrear 
occurring the tenure may be brought to sale by. the Zemindar, 
and if the sale do not yield a sufficient amount to make good the 
‘balance of rent at the time due, the remaining property, of the 


'. defaulter shall be further answerable for the demand. The 


preamble proceeds as follows: “These tenures have usually “been 
denominated putnee talooks, and it has been a common practice of 
the holders of them to underlet on precisely similar terms to other 
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paleo persons, who on taking such leases, went by‘the name’ of durputnee 
1935 talookdars”. Theircident of the Datputni appears mon the ae 


Kumud N Nath Das described above. 
= The Zemindar is to bring about the sale in case .of arrears of 
Kunjabala Dassya. ‘rent in perpetuity and the tenure’ is enjoyel from generation to 
D, N. Mitter, 5. generation, The word darputni therefore, appears to us to have 
se acquired the meaning of permanent tenure with fixity of rent ; 
and in addition we have in the document in- question the — 
` words ( 84faS Sal ) which hav no other meaning than fixed rent. 
The interpretation put upon the document by the Court below is 
right, Mr. Roy Choudhury appearing for the appellants,’ has 
‘relied in support of his contention, that on a true reading of the 
document no Mokrari tenure was intended to be created by the 
said document, ona decision of their Lordships of the Judicial 
Committee in the case of Kvrishnencra Nath Sarkar v, Kusum 
Kamini Debi (1) Aneximinition of that case however, will show that 
the terms of the document which their Lordships were construing 
in that case are very different from the terms of the documgnt 
3 now “before us. The proposition of law with reference to the 
construction of thë document which created the relationship of 
landlord and tenant in that case was thus formulated by their 
Lordships i in that case. At piges: of the report their Lordships 
say this: “It appears to be common ground that prima facie the 
rent is liable to enhancement: on the application of the landlord 
or to reduction on the application of the tenant, unless either of | 
I them has precluded himself by contract from claiming such en- 
hancement or reduction respectively”. Having regard to the, 
terms of the document which their Lordships had before thenis 
they held that there is nothing in the document which precluded $ s 
the landlord from claiming his right to-enbancement. It is neces- ° c$ 
sary thérefore, fo reproduce the terms of the document on which 
thé decision of their Lordships in that case was based.- The 
material terms were: “All profits and losses shall-be yours, and 
you shall on no account be competent to pray fora reduction 
of the rent. You shall abide by ‘the survey and settlement of 
tent ‘to be made by me when necessary”: And their Lordships 
said that these circumstances indicate that while the lessees were 
claiming : a reduction the landlords specifically intended a right 
to claiin enhancement.’ In the ‘lease before us while there is a 
clause that ‘the tenant shall oh no’ account be allowed- to pray 
oe reduction of'rent there were no words in it as occured in 


(1) (1926) L. R. 541. A748; 45C. L J. 305. 
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the document in the case. beforé the Judicial Committée to the 
effect that the tenants shall abide by. the survey and settlement of 
iand to be ‘made by the landlords when necessary ; and these 
were really” ithe crucial words which’ determine the construction 
of the lease in the case before their Lordships. In the present 
case, having regard:.to the use of the: word Darpatni in the docu- 
ment and having regard to the further fact that fixity of rent was 
conveyed by the term Abadharita Jama ( 4autfae adi) we have 
no doubt that it is obviously distinguishablé-from’ the case on which ‘ 
reliance has been placed by the appellant. ’ 4 


_ The result is that the decision of the Court below is affirmed 
and the appeal i is dismissed with costs, 


Rau Jd: I agree. p 
A, Ta M E _ Abpeal dismissed. 


Before Mr. pies M. N. Mukerji, and. Mr, Justice 7 
° pers M. C: Gee: i 
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declared to be available for the use of persons other than owners thereof— 
Trust cannot ba created directly, if can be created indirectly - ~ Tying up 
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Perpetuity may drise in two ways: firstly by taking away from the owner the 
power to alienate property ; and, secondly, the creation of future remote interests. 
The former gives rise to the rule forbidding restraints on alienation, which strictly 
speaking; is the rule agatnst perpetuities, and the latter gives rise to the rule 
against remoteness, which is also miscalled rule against perpetuities. ‘Of 
course, any one member of a Hindu joint family and, therefore, all may, for 
sufficient consideration, bind themselves to forego their rights for a specified time 
and for a definite purpose bya contract which can be enforced against them 
personally 


Radhanath Mukerjee v. Tarrucknath Mukerjee (1) referred to. 


There is nothing inherently wrong or objectionable in a contract between 
persons tying up properties for a limited time fora definite purpose or for the 
sake of convenience. But it is against public policy that property should be 
settled on special trust for an indefinite period, so as tọ prevent it Belog freely 
dealt with. 


In 1880 the four gons of one Guru Charan Mitra, viz Ishan, Girish, Harish 
and Mahendra each of whom had acquired various properties, executed a deed 
whereby they purported to mike certain arrangements for the enjoyment and 
management of the properties. The plaintiff and other members, who were the 
respondents were the representatives of Ishan, and some of the defendants were of 
the branches of Girish, Harish and Mahendra. The suit was instituted on the ath 
March, 1928. The plaiat averced that the dispositions of the properties and of 
their incoma as provided forin the deed were void and of no effect. It was 
prayedjthat the deed bs so construed and so declared and that the properties in 
the schedule as also other properties that might be discovered be partitioned, the 
plaintiff’s share therein being declared. 


The deed was in three parts ; the first part consisted of two paragraphs; in 
the first paragraph, it was set out that the object of the deed was to establish a 
fatnily fund for the miintenance of all the membars of the family of the four - 
brothers, and that Ishan was making over his self-acquired properties in 
Schedule Ka and all the four brothers were making over their ancestral properties 
ia Schedule Kha and the Government Promissory notes standing in their names 
in Schedule Ga for the maintenance of all the members of the family of the four 
brothers. Other properties which belonged or would belong in future to any of 
the brothers as his separate property none of the other brothers or their heirs would 
be able to lay any claim on the ground that he or they was or were joint jn mess. 
In paragraph two it was stated that certain rules were being framed for the pro- 
perties constituting the family fund, and it was declared that the brothers and 
their heirs would observe those rules ; and it was further declared that there being 
no debts due from them the object of establishing the family fund was not to 
defeat any creditor, It was stated “In consequence, we expect that--any other 
person or we brothers or any one of our family shall not at any time do anything 
contrary to the terms of the deed. Of the 11 rules, rule r provided for residence 
in some of the properties and laid down that out of the income of the othér pro- 
perties the family, should be maintained and prohibited transfer by way of gift or 
sale ; rules 2 and ro contemplated the appointment of a manager and laid down 


(1) (1878) 3 Ci W. N, 126, 


i 


~ 
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detailed instructions for his guidance, and also his powers, duties and liabilities ; 
rule 11 stated “If any surplus remains after defraying the said expenses (meaning 
family expenses which have to be made out of the income of the ‘family fand) 
the samé will be kept i in deposit: in the family fond in the hands of the manager 
and with that money the manager will be competent to purchase any immovable 
property or Government Promissory Note or any profitable permanent property 
and the same shal! be purchased in the name of the then manager of the family 
fund on mentioning him as such and the property ‘thus purchased shall be 
fheluded in the family fuad property ” : 

Held, that from the terms of the deed no trust was intended in the sense that 
the brothers, by divesting themselves of their ownership in the properties, created 
a legal title in the manager or anybody else, constituting hima trustee either 
expressly or by- implication. l i 

That a trust was created in the sense that the properties which constituted the 
family fund were declared to be.available for the use of persons other than the 
owners thereof and in a prescribed manner. But such trust not being a public 
charitable trust but only a private trust was amenable to the rule against 
perpetuitles. 

That the disposition of the corpus of the properties made by the deed, 
offended the first branch of the rule against perpetulties, : f Ng 


Hild, further, that the creation of an interest in the ~surplus.in the bana 
of the family was the creation of a future remote interest and the direction to 
purchase properties to be thrown, into the family fund and to partake of the 
character of the properties originally constituting it offended against both ve 
‘branches of the rule against perpetuities. 7 


| 


“ 
y ` 


That so long-as the executants of the deed, who were the ee parties, | 


chose to remain bound by its terms, the deed remained in force. But the deed was 
‘inoperative. as against persons. who were not parties to it, and the . plaintiff 
therefore could challenge its validity and ask for partition of- the SUNE which 
she has in the properties. A ois 
Held, further, that when the contract ceased to bein force, the adie 
, fegained their original character even though in the meantime they did’ not have 
that character by reason of the use they, were put to under the contract: y"1 


Held, also, that the manager, who was to keep the corpus intact and spend 
the income in a particular way as laid down "by them could not be regarded as 
holding the properties in any way adversely to the leas sharers, and so the 

“suit was not barred by limitation. 


Vasudeva Padhi'y. Maguni Devan (1) distinguished, 
Appeal by the Defendants in No. 220, and- by the Plaintiff 
“Srimati Tarubala Dassi in No. 291. 
Suit for ‘partition ete. 
‘The’ material facts appear from the judgment. 
Dr S.C. Basak, Messrs. Sitaram Banerjee and Nanda ee 
Banerjee for the Appellant in Appeal | No. 220. 


{1) (1901) L L. R. 24 Mad, 387; 5C. W. N. KETA 
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Messrs. S. N. Banerjee, C. C., Biswas, Hemendra Chandra Sen 
and Surendra Nath Bose (Sr) for the Appellant in Appeal No. 291. 

Messrs. Se N. Banerjee, C. C, Biswas, Hemendra Chandra Sen, 
Surendra Nath Bose (Sr), Prokask Chandra Bhose and Phanindra 
Kumar Sanyal for the Respondents in Appeal No. 220, 

Dr. S. C. Basak, Messrs. Sitaram Banerjee, Nanda Gopal 
Banerjee, Prokash Chandra Bhose and Phanindra Kumar Sanyal 
for the Respondents in Appeal No, 2gt. ; 

Cc. A. V 

The following judgment was delivered : 

The plaintiffs husband Charu Chandra Mitter and all the defen- 
dants in the suit, out of which this appeal has arisen, are lineal 


. descendants of one Guru Charan Mitra. A pedigree setting out 


their relationship is given in the plaint (paper book page 54). The 
suit was instituted on the 7th March 1928 with regard to certain 
items of properties specified in three schedules to the plaint,— 
Schedules Ka, Kha and Ga. It was alleged inthe plaint that in 
1880 the four sons of Guru Charan Mitter viz : Ishan, Gwish, 


Harish and Mahendra, gach of whom had acquired various pro- 


perties, executed a deed whereby they purported to make certain 
arrangements for the enjoyment and management of the properties. 
It was averred that the dispositions of the properties and of their 


income as provided for in,the deed were void and of no effect. It 


was prayed that the deed be construed and so declared and that the 
properties in. the schedule as also other properties that may be 
discovered be partitioned, the plaintiffs shares: therein being 
declared. There were also a prayer for accounts. In the alternative 
and in the event of the deed being found to be valid it was prayed 


“that the defendant No. 1 be removed from his office as manager 


under the deed on the ground of misfeasance and malfeasance and 


a scheme of management be framed. 


The Subordinate Judge has made a preliminary decree for parti- 
tion and has overruled. the claim for accounts. Some of the defen- 


dants, namely the representatives of the branches of Girish, Harish 


and Mahendra, have then preferred this appeal. The plaintiff and 


the other members of Ishan’s branch are the respondents therein. 


The genealogy, at the date of ‘the trial of the suit in the Court 
below, had undergone drastic changes ; defendant No. 1 had died 
leaving heirs who are now some of the respondents in the appeal ; 


“and defendant No. 4 Khokalal had also died leaving an infant 


Maniklal, Since then there have been other deaths, namely of 
defendants Nos. 2,3 and 7. 


Vor. LXIL] HIGH COURT, 


The decree for partition has been made on the finding that the 
deed could only bind the contracting parties, and it was voidable 
at the instance of the plaintiff. This finding ‘has been eee 
on behalf of the appellants. 

_ The deed is in three parts; the- first part consists of two 

paragraphs ; the second part contains eleven clauses ; and the third 
part consists of two Schedules a and &da, included in the, latter of 
which are certain Government Promissory notes which are sepa- 
rately described in the body of the document as constituting 
Schedule ga.. In the first paragraph of the first part it is set out that 
the object of the deed is to establish a Family Fund for the main- 
tenance of allthe members of the family of the four brothers, 
and that Ishan was making. over his self-acquired properties in 
Schedule Ka and all the four brothers were making over their 
ancestral properties in Schedule Kha and the Government Promis- 
sory notes standing in their names in Schedule Ga for the main- 
tenance of all the members of the family of the four brothers. In 
this part it is also stated - "that to.other properties: which belonged or 
would belong in future to any of, the brothers as his separate pro- 
perty none.of the other brothers or their heirs will be able to lay any 
claim on the ground that he or they was or were joint in mess. In 
paragraph 2 it is stated that certain rules were being’ framed for the 
properties constituting the Family Fund, and it was declared that 
the brothers and their heirs would observe those rules ; and it was 
“ further declared that there were . no debts due from them and so 
the object of establishing the Family Fund was not to defeat any 
‘creditor. A significant sentencethen follows, ~ In consequence, we 
expect that any other person or we brothers or any one of our family 
shall not at any time do any thing contrary to the terms ofthe 
deed”. Ofthe rr rales which follow it would’ be sufficient to note 
the following : Rule r, which provides for residence in.some of the 
‘properties, lays down that out of the income of the other properties 
the family should be maintained, „and prohibits transfer. by way of 
giftor sale. Rules 2 and ro contemplate the appointment ofa 
‘manager and lay down detailedinstructions ‘for his guidance, and 
also his powers, duties and liabilities. Of rule rı the following 
extract ‘may ‘be reproduced :— 

“Tfany surplus remains: after defraying the said expenses (mean. 
-ing family expenses which have to be made out of the income.of the 
‘Family Fund) the same will be kept in deposit in the Family Fund 
-in the hands of the manager and with that money the manager will 

be competent to purchase any immovable property -or Government 


75° 


CIVIL. 


SED 


1935- 
ver 


Ajit Kumar Mitra 


V. 
Srimati Tarubata 


A 


Dasi. 


1935. 
X ware 
Ajit Kumar Mitra 
Ge 
Scimati ‘Tarubala 


la 
= 


THE CALCUTTA LAW JOURNAL, (Vou, LXII. 


Promissory note or any profitable permanent property and the same 
shall be purchased in the name of the then manager of the Family 
Fund on mentioning him as such and the property thus purchased 
shall be included in the Family Fund property, ” 

Itis clear to us from the terms of the deed that no trust was 
intended in the sanse that the brothers, by divesting themselves of 
their ownership in the properties, created a legal title in the manager 
or anybody else, constituting him a trustee either expressly or by 
implication. What has been created is undoubtedly a trust in the 
sense that the properties which constitute the Family Fund have 
been declaréd to be available for the use of persons other than the 
owners thereof and in a prescribed manner. But then such trust not 
being a public charitable trust but only a private, trust is amenable 
to the rule against perpetuities, And itis well settled that what 
cannot be done directly cannot also be done indirectly by the inter- . 
vention of a trust. It is well-known that perpetuity may arise in two 
ways :—/ist by taking away from the owner the power to alienate 
property ; and secondly the creation of future remote interests, gIhe 
former gives rise to the rule forbidding restraints on alienation, 
which strictly speaking is the rule ' against perpetuities ; and the 
latter gives rise to the rule against remoteness, which is also mis- 
called rule against perpetuities. Of course, as observed by Phear J. 


in'the case of Radhanath Mukerjee v. Taruknath Mukerjee (1), any 
one member of a Hindu joint family and therefore all- might, for 


sufficient consideration, bind themselves to forego their rights for a: 


‘specified time and for a definite purpose by a contract which could 


be enforced against them personally. But as also observed by 
the learned Judge in the same case—“ I need hardly say that it is 
not competent for the owners of property inthis country by any 
arrangement made in their own discretion to alter the ordinary 
incidents of the property which they possess, for ‘instance, in this 


particular case, to say that the joint property shall remain the joint 


property of the joint family in perpetuity but shall not possess the 


‘incident which the law of the country attaches to-property in such 


condition, namely that every independent parcener is entitled at any 
time to have his share divided off from the rest.” There is nothing 
inherently wrong Or Objectionable in a contract between persons 
tying up properties for a limited time fora definite: purpose or for 
the sake of convenience. But itis against. public palicy that pro- 
perty should be settled on special trust for an indefinite period, so as 
to prevent it being freely dealt with. And it is plain that the 
(1) (1875) 3 G. W. N. 126, 
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disposition of the corpus of the properties that has been made by the 
deed offends the first branch of the rule against perpetuities to 
which reference has been made above. Again, the creation’ of an 
interest in the surplus in the members of the family is the creation 
of a future remote interest and the direction to purchase properties 
to be thrown into the Family Fund and to partake of the character 
òf the properties originally constituting it also offend ‘against both 
the branches of the rule The object was to settle the properties 
` in trust for the maintenance of the members of the family born and 
to be born ; to create a perpetuity as regards the properties consti- 
tuting the Family Fund and to limit for an indefinite period- the 
enjoyment of the profits thereof. This could not be done by gift ; 
and what could not be done by gift could not be done by the inter- 
vention of a trust: Zagore v. Tagore (1); S. M. Krishnaramani Dasi 
v. Ananda Krishna Bose (2); Rajender Dutt v. Sham Chund Mitter 
(3) ; Sookhmoy Chunder Dass v. Monokur Dasi (4). 

So long as the executants of the deed, who were the contracting 
parties, chose to remain bound by its terms, the deed remained in 
force. But the deed is certainly inoperative as against persons who 
were not parties to it, and the plaintif therefore can challenge its 
validity and ask for partition of the shares which she has in the 
properties. 

Anot'er point has been taken on behalf of the WA 
namely, the point as to limitation ; it being urged on the authority 
of the decision of the Judicial Committee in the case of Vasudeva 
Padhi v. Maguni Devan (s), that the properties having been treated 
for a sufficient length of time as joint family properties, whatever 
rights the parties individually had in them had been extinguished, 
the possession of the joint family having been adverse to the 
separate estate. The distinction between that case and the present 
one is this that in that case the character of the possession of the 
-joint family was such that, it was adverse to that of the individual 
sharers, whereas in the present case the manager who was ‘to keep 
the corpus intact and spend the income ina particular way as laid 
down by them could not be regarded as holding the properties in 
‘any way adversely to the individual sharers, l 

N extly. a question hąs been raised on behalf of the appellants 


TT tr) (1872).9 B. L.R. 377; L. R.I. A. Supp. 47; 18 W.R. 359+ 

` (a) (1869) 4 B. L. R. O. C. 23r. 

- (3) (880) 1. L; R. 6 Cale. 106. < - 4, 
es ss ee : 
(5) (1901) I. L, R. 24 Mad, 387 ; 5C. W. N. 545. 
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as regards the share which the plaintif claims in properties Aa, 


it being said that as Ishan-allowed the said properties to be 
thrown into the common stock he intended that they: should be 
blended with and partake of the character of joint family properties. 
In our opinion no such position has been made out. Here the 
joint family lost its character of a Hindu joint family as under- 
stood in Hindu Law, by reason of the terms of the deed itself ; 
and the properties were in no ‘sense allowed to be blended with 
any joint family properties but were formed into a joint stock,—- 
the creature of the contract between the parties. And when that 
contract ‘ceases to be in force, the properties regain their original 
character even though in the: meantime they did not. have that 
character by reason of the use they were put to under the con- 
tract. The learned Judge, in our opinion, was right in holding 
that the plaintiff is entitled to an one-third share in We Kapro- 
perties and not an one twelfth share. 

Lastly it has been pointed out to us that the learned Judge 
has made an order in the decree as regards properties not in 


[A ® ° - © 
the schedule, no trace of which nor any discussion relating to 


which isto be found in his judgment. The order runs in these 
words :— 
“It is further ordered that plainti i is entitled to have the 


properties specified in the said documents as also the accre- 


tions and additions and rents, issues and profits ani income 
therein or thereout arising partitioned and allotted to her in 
severalty”. 


The complaint is perfectly well founded. One cannot make 
out what the word ‘aig in this passage means; nor is anything 
stated there as to what the plaintiffs share in these properties or 
in any of them should be. There is not a word to be found about 
them inthe judgment of the learned Judge. From time to time 
petitions were put in giving a list ‘of such properties, but there 
was no incorporation of the properties ‘into any of the schedules 
to the plaint. There were counter applications filed on behalf 
of some of the defendants, some objecting to the inclusion of 
the properties in this suit at the stage at which the case had 
arrived, others setting out facts which would bear on the ques- 
tion of the propriety of partition as well as the extent of the shares, 
No isssues appear to have been framed as regards the proper- 
ties and yet the order aforesaid has been made in the decree, with- 
out even specifying what the properties are and what share should 
be given. Itis quite true that at no time during the proceedings 
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inthe Court below did the plintiff claim any specific share in Crvit. 
these properties, and all that she did was to remain content by 1948. 
asserting that these properties should b3 brought into the suit and Ajit Kumar Mitra 
partitioned. The explanation for not specifying any share in the v. 

4 A 5 ; Srimati Tarubala 
claim may be this that until the properties are known and a proper : 


I, 


enquiry held it was not possibls for her to state definitely what `- 
share she was entitled to. 

In these circumstances, all we can do is to hold that the case 
as regards these properties has not been tried at all. While, 
therefore, we affirm the rest of the decree, we set aside the portion 
of the decree referred to above and send back the case to the 
Court below so that this part of the case may be reopened and 
a- proper decision arrived as regards the pumber and nature of 
the properties as also the question of the plaintif’s share therein. 
The question involved, in our. opinion, is not a mere question of law 
which we can decide here. 

The appeal is allowed tothe extent indicated above. Each 
pasty will bear his or their own costs in the appeal. 

F. A. 291 of 1930. 

This appeal has not been pressed. Itis accordingly dismissed. 
No order as to costs. 

A, Ta AL Appeal No. 220 allowed in part 
and case remanded : 
Appeal No, 291 dismissed 
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D- 955. 
| 1935 
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Amendment of decree, when to be made—Inherent power of Court—Notice of 
amendment, tf necessary Amendment, tf to be made by application to the 
Court which passed the decree or by way of appeal—Executing Court, if can 
amend a decree—Decree confirmed or reversed in appeal, trial Court, if has 
power to amend a decree thereafter-——Costs incorporated in the decree 
not in conformity with the rules, if it is the duty of the Court to correct. 


*Civil Revision Case No. 1559 of 1994, against the order of J. K. Ray, Esqr.s 
Subordinate Judge, Khulna, dated the sth October, 1934. 
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Under the Civil Procedure Code, the Court need not give ay notice before 
amending a decree upon application of a party. 

But it would be unfair to allow a decree to ba amended without an oppor- 
tunity bsing given to the party who may be affected by such amendment. 
> A Court bas inherent power to set aside an order made exparte, if a proper 
case be made out: Bibi Tastiman v. Harihar Mahto (1) referred to. 


Where it is within the inherent power of a Court to amend a decree, the 
proper course is to apply for amendment to the Couit which passed the decree 
and not by an appeal : Mirsa Akbur Ali v. Mullick Mukhdoom Buksh (2) and 
Sara Bi v. Hamid Cossin: (3) referred ‘to. s 

The only cases in which a decree can be amended by the Court which' passed 
it aře the following: ` 


(1) When there has bas been a clerical or arithmetical mistake or an error 
arising from an accidental slip or omission. 


(ii) When the Court itself finds its decree as drawn up does not siiret 


‘state what the- Court actually decided and intended to decide, provided such 


amendment can be made without injustice or in terms which preclude injustice: 
In re, PE, © and Si ECAR v. Subra- 
manian (6) referred to. 4 i e 


+h e a‘ 


Ordinarily an executing Court: cannot, go behind” the decree but when the 


„executing Court and the Court which passed the decree are one and the same, 


the Court can amend the-decr6e in the course. of execution: Mfidnapur Zemin- 


‘ dary Co. Ltd. v. Abdul Falil Miya (7) referred to. 


But when. the decree of the First Court is confirmed or reversed by the 
appellate Court, the only Court that can amend the decree thereafter is the 
appellate Court: Lala Brij Narain v. Tejbol Bikram Bahadur (8). 

When a a judgment awards costs.to a. party it implies costs allowed by the 
Rules. If the decree includes costs which are not permissible under the Rules, 
the decree is not in accordance with the judgment and does not correctly state 
what the Court intended. It is therefore the duty of the Court to correct it so.as 
to make it in conformity with the judgment. 


Application for Revision under Section rr 5 of the Code of 
Civil Procedure-and Section 107 of the Government of India Act, 


Dr. Bijan Kumar Mukherjes-and Mr. Rajendra Nath Das for 
the Petitioners. 


Mr. Mukunda Behari Mulih for the Opposite Party. 
The material facts: appear from the judgment. 


(1) (19004) 1. L. R. 32 Calc. 253 (F. B.) 

(2) (1875) 25.W. R.°63. 

(3) (1926) j. L. R. 4 Ran. 347. 

(4) (1836) 1 Ch. 673 (676). 

(s5) (1885) 30 Ch. D. 

(6) A.LR. (1926) P. C. 136. 

(7) (1933) I. L. R. 60 Calc. 754. 

(8) (igro) L. R.g71. A. 704116. L. J. 560. 
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The judgment of the Court was “as follows : f. e 

Nasim:Ali;J. :—This Rule raises a: question of procedure. 
‘The facts which give rise to this. Bee are D Bat: admit o any 
‘dispute are these :— ` h 

‘The petitioners instituted a suit in ‘the aa of the Subordinate 
Judge of Khulna against the opposite parties and other persons 
for establishment of their title and recovery of possession ofa 
large quantity of land in the year 1920. ‘The contesting defendants 
' divided themselves into ten’ groups and ten sets of appearances 
Were entered 1 in the trial Court. The ‘learned Subordinate Judge 
decreed thé-suit in full with costs. In the decree that-was prepared 
‘the costs allowed ‘to ‘the plaintiffs were shown but the; costs 
„incurred by` tbe defendents for: pleaders’ fees were not entered 
“therein: as required by Order 20, rule 2, cl. (2) C. P.C. Against 
the said ‘decree only 12 of the defendants preferred: an appeal 
to this Court out of whom ultimately 9 appellants succeeded with 
the result that the, suit’ stood dismissed ' as against them with 
cose. ” On the rih September fz “1930 the ‘successful appellants, 
who are the, opposite:. ‘parties’ to this “Rule, made ‘an application 
to the trial Court for’ ‘amendiag: tbe decree by inserting pleaders’ 
fees therein. ` No notice of' this application was served upon 
petitioners or their pleader and an exparte order was made- by 
the Court on the rgth ‘September 1930 allowing- the amendment 
prayed for and directing that 6. sets of‘pleaders’ fees amounting to 
Rs. 1500 should be paid by the petitioners to the opposite 
parties,- On the 16th November 1933: a notice was served‘upon 
some of the petitioners calling upon them:‘to show cause why- the 
said decree for costs should not be executed against them. On 
the roth. December 1933 the petitioners ‘made an application 
before the learned: Subordinate Judge under Sections 151 and 152 
of the Code praying infer alia that the order directing the amend- 
ment should be set ‘aside. The learned Subordinate Judge by 
his order dated the 5th October 1934 -held that the: amount of 
pleaders’ fees- entered in’ the decree was contrary to the rules 
regarding, costs, ‘He however dismissed the petitioners’ application 
on the ground that the executing Court had no. ‘jurisdiction to 
go behind the decree and that the proper remedy of the ` petitioners 
was by way of appeal or review. The oa , thereupon 
obtained the present Rule. 

Now it has been stated above that the decree was ‘amended 
by the learned Subordinate Judgé without giving any „notice to 
the petitioners. It is true that under the present Code no notice 
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ae is necessary but it would. be unfair to allow a decree to be 
1935; amended without an opportunity being given to the party who 
Hemanta Kumar Will be affected by the amendment. In the case of Bibi Tashman 
Ghosh v. Harikar Mahto (1) Maclean C. J. observed: “I think the 
Rajendra Mandal. Court has an inherent power to deal with an application to set 
Nasim Ali, g. aside an order made exparte and to set it aside upon a proper 
a case being substantiated’. ° Tbe learned Subordinate Judge 
d therefore on his own findings had power to set aside the exparte 


order. It is however contended by the learned Advocate for 
the opposite parties that as this order has now been incorporated 
in the decree, the only remedy open to the petitioners was to 
appeal against that decree. The obvious answer to: this contention 
is that where the Court can amend the decree, the proper course 
is to apply for amendment and not to appeal. See Mirsa Akbar 
Ali v. Mukhdoom Buksh (2), Sara Bi v. Hamid Cassim (3). 
Now the only cases in which the. decree can: be amended by the 
Court which passed it are as follows :— 

_(z) Where there has been a clerical or drithmetical mistake 
or an;error arising, from an accidental slip or omission (Section 
152 C. P. C.) 

(2) Where the Court itself finds its decree as drawn up does 
not correctly state what the Court actually decided and intended 
to decide, provided the amendment can be made without injustice 
or in terms which preclude injustice (See the observations of 
Romer J. in the case of Ainsworth v. Wilding (4), of 
Cotton L.. Jẹ Lindley L. J, and Bowen L. J. in se Swire (5), 
quoted with approval in Soma Sundaram 'y. Sudra Manium 
(6) and Midnapur Zemindary Co. Lid. v, Abdul Jali] Mya (7). It 
is true that an executing Court cannot go bebind the decree but 
where the executing Court and the Court which passed the decree 
are one and the same, the Court can amend the decree in the 
course of the execution—-See the observations of Mitter, J. in the 
case of Midnapur Zamindary Company (7) referred to above. 
But where the decree of the first Court is confirmed or reversed, 
it is superseded by the decree of the appellate Court and the only 
Court that can amend the decree thereafter is the appellate Court 
[See,. La? Brij Narain v. Tejbal Bikram Bahadur (8)|. Now the 


(1) -(1904) |, L. R. 32 Cale. asa (F, B.) 


(a) (1875) a5 W.R, 63 (64). . (3) (1926) 1. L. R. 4 Ran. 347. 
(4) (1896) 1 Ch. D. 673. 
(5) (1885) go Ch. D. 259. 


C 
(6) (1926) A. I. R. (P. C) 136. 
(7) (1933) I. L. R 60 Calc. 753. 
(8) (1910) L R. 37 E A. 70; 116, L, J. 560., 
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order of this Court in the appeal preferred by the opposite parties 
was that they were to get their costs from the petitioners. Where 
the judgment awards costs -to a party it implies costs allowed by 
the rules. Ifthe decree includes costs which are not p ermissible 
under the rules, the decree is not in accordance with the judgment 
and does not correctly state what the Court intended. It is there- 
fore the duty of the Court to correct it so as to make it in confor- 
.mity with the judgment. The learned Advocate for the opposite 
party did not dispute the contention of the petitioners that the 
pleaders’ fees included in the decree by the amendment were not 
in accordance with the rules. It is therefore clear that the 
amended decree does not correctly state what the Court actually 
decided or intended. 

For the reasons stated above, I make the Rule absolute, set 
aside the orders of the learned Judge dated the roth September, 
1930, and sth October, 1934. I also set aside that portion of the 
decree in question which embodies the order of the Subordinate 
Jud&e dated the roth September, 1930, and which has been put 
into execution by the opposite parties. This will not however 
preclude the ‘opposite parties from taking such steps according to 
law as are open ,to them for getting the decree amended in accor- 
dance with the judgment. The petitioners are entitled to get 
their costs from the opposite parties—shearing fee is assessed at five 
gold mohurs. 

Henderson, J. :—The main point of Sane before us ‘was 
whether we have power to interfere with this matter in revision 
or whether the petitioners ought to have appealed. Dr. Mukherji 
did not contend that a party aggrieved by an amended decree can- 
not appeal against it. He however argued that in this case there 
was nothing done which would entitle either party to appeal. The 
original decree was entirely in favour of the plaintifs. No doubt 
if the Subordinate Judge had amended it and substituted for it 
some order against the plaintiffs in favour of the defendants, it 
would have“ been open to the plaintiffs to appeal. But in the 
present case nothing of the. kind was done and it is only by using 
language in the'loosest possible way that the order of the learned 
Subordinate Judge, which is the subject-matter of this Rule, can 
be described as an ameniment of the decree. In fact the decree 
of the Subordinate Judge had vanished altogether and there was 
nothing to amend when it had been displaced before by a decree 
of this Court passel on appeal. All that the Subordinate Judge was 
asked to do was to putinto his original decree certain figures 
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which would assist the office to assess the costs which had been 
awarded to the opposite party by the decree of this Court. In my 
judgment it cannot be disputed that tkere was nothing which would 
give anybody a right of appeal, 

Inthe second place] am unable to see how any question of 
principle was involved tefore the learned Judge. In their petition 
the opposite parties never claimed Rs. 1500. They simply wanted 


. to assess the amount to which they were entitled under the rules.. 


In these circumstances I cannot understand why the opposite 
parties have seen fit to. attempt to uphold the crder ona mere 
technicality. It was obviously to the interest of both sides to have 
a proper order passed by consent, as the only thing that had to 
be done was a matter of calculation and no question of principle 
was involved at all. i a 

| In the third place supposing that there, is any question of 
principle involved or any difficulty in interpreting the -rules, that 
isa matter which has to be decided by this Court and the Sub- 
ordinate Judge has no jurisdictidn*to decidé it one way of the 
other. Iam far from being satisfied that it was even necessary, 
to enter,any figures in the decree of the lower Court which has 
now been superseded. All that was necessary was for, the opposite 
party to collect such materials as are required to enable the decrea 
of this Court to be executed., 

For these reasons I am clearly of opinion that the petitioners 
have .no right of appeal and their only remedy was-by way of 
revision, On the merits I am entirely in agreement with my 
learned brother that the Rule should be made absolute in the terms 
indicated by him, l -o 
P. R. TN : Rule made absolute, 
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Partition, suit fore~Objection, if cun be taken as to nature of property before 
the commissioner of partition after preliminary decree and before final 
decree, 


An objection before the commissioner of partition can be taken that certain 
area fillotted to the objector is of disputed nature, after the passing of presim:- 
nary decree for partition. 


ł 


Appeal by the Defendants. 
Suit for partitions ` 
The material facts appear from the judgment. 


Dr. S. C. Basak, Messrs. Surendra Madhav Mullick and 
Sudhansu Kumar Sen for the Appellants. 


Messrs..Chandra Sekher Sen, Syed Farhat Ah and Kahi 
Hasan for the Respondents, 


Mr. Amiruddin Ahmed for the Deputy Registrar. . 

Cc. A. V 

The foHowing judgment was delivered : 

Amongst the several objections which have been urged on 
behalf of the appellants in this appeal, which they have preferred 
from a final decree in a suit for partition, there is one which, in our 
opinion, is of considerable substance. 

The appellants were the defendants Nos. 6 to 9 in the suit. The 
commissioner found that the total value of the subject-matter of 
partition was Rs. 422974-6as-6p. and that. each of the three sets 
of persoris (the second and the third sets being mutwallis of wakf 
estates) amongst whom the property was to be divided, namely 
that the plaintiffs, the defendants Nos. r to 6 and the defendants 
Nos. 4 to 9,~—-was to get properties worth 35rd of the said amount, 
that is to say Rs. -r40991-76. So far as the set. consisting of. the 
defendants Nos. 4 tog are concerned the’ commissioner allotted 
to them the following | roperties :— 

*Appeal from Original Decree No 229 of 1931, against the decree of 


Babu Phani Bhusan Banerjee, Subordinate ` Judge, 1st Court, of Hooghly at 
Howrah, date the 18th Jone, 1931, 
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Lots ITI, III (a) and IH (b) of Plot No. 1 

Lot III of Plot No. 2. 

Lot III of Plot No. 3 

and Lots III and HI (a) of Plot No. 4. 

Defendants Nos. 6 tog, the defendant No. 6 being common 
in the second and the third sets, put forward several objections 
before the commissioner, one of which was that a quantity of land 
lying on the north of Hari Mohan Basu Road and east of Dobson 
Road and comprising an area of 3 bighas ro cottas was lease-hold 
and not free-hold, and that therefore the same should be treated 
as land with disputed title, Defendants Nos. 1 to 3 filed a petition 
supporting the defendants Nos. 6 to 9 in respect of the aforesaid 
matter. According to the defendants Nos. 6 to 9 this area would 
correspond to Lot III and part of Lot III (a) of Plot No. 1 both 
of which Lots were given in their entirety tothe said defendants 
inspite of their objection aforesaid. The commissioner overruled 
the objection mainly onthe ground that it was not taken before 
the Court before the preliminary decree was passed. j 

The objection was repeated before the Judge after the report 
of: the commissioner was submitted. The learned Judge has 
dealt with the objection in a manner which is not quite comprehen- 
sible. He has said, — 

“It is neither necessary nor fair to express any fopinion in 
regard to the merits of the controversy on the point. It seems 
to me that for the purpose of the present proceedings r5 Cottahs 
12 Chittaks of land of the southern portion of that Lot (meaning 
Lot. III of Plot No. 1) may be treated as disputed and a third 
share of it allotted to the plaintiff. 

In accordance with this order an area of 5 Cottahs 4 Chittaks 
of Lot. III of Plot No. r has been carved out and allotted to the 
plaintiff. 

We do not understand on what basis this redistribution rests 
and the respondents have not been able to explain or justify 
it. 

It appears that there was a suit for rent (Money Suit No. 316 of 
1929 of the local Third Court of the Munsif) in respect of 2 plots 
of land measuring 2 Bighas 16 Cottahs 8 Chittaks and 15 Cottahs 
12 Chittaks respectively—aggregating 3 Bighas 12 Cottahs 4 
Chittaks—instituted by a lady against the plaintiffs and the defen- 
dants in the present suit, and the appellants had claimed a 
free-hold interest in the lanis in that suit, but such claim was 


negatived. And we ar told that an appeal taken in that suit from 


Von. LXII. l ‘HIGH COURT. 


the trial Gaus decision has been unsuccessful. The learned Judge 
in the present case has taken only the second plot in the rent suit 
; consisting of 15 Cottahs-r2 Chittaks as being a plot with a disputed 
title, and omitted the first one. Why he has done so, we cannot 
"find out. 

We regret very much that we are obliged to interfere in this 
case in which a very protracted investigation has already been held 
by the commissioner and ‘an enormous amount of expense has 


already been incurred by the parties, But we do not see how we ` 


can let the decree stand in such an unsatisfactory state. Some- 
time was given tothe parties to try and arrive ata settlement, 
which they easily could have done without upsetting. tbe entire 
partition. But apparently they are not mindful of .their own 
interests or the interest of the endowments they represent. . In 
such circumstances, we [es] we have no other alternative than to 
interfere even though such interference may mean the undoing 
of all that has been done. 

We accordingly allow the appeal and setting aside the decree 
appealed from order that the case do go back to the Court below 
wherein a proper investigation will be held on the question as to how 
“much of the lands allotted to the defendants’ Nos. 4 to 9 are covered 
by the decree in the rent suit aforesaid, and the whole of the area 


so found included will then be divided equally amongst the three | 


sets of parties. Such other redistribution as will be necessary in 
consequence of the re-adjuatment, if any, of the allotments in Lot 


No. 1, as the result of the investigation aforesaid, will also have 


to be made thereafter. 

The above is the only point to be considered and dealt with on 
the remand. 

The appellants will get their costs of this appeal, hearing-fee 
being assessed ‘at ten gold Mohurs from the plaintiff respondent, 
In the final decree which the Court below will ultimately make, 
such order as to costs in that Court as may be necessary or just 
will have to be made by that Court, 

The decree of this Court will be amended by adding thereto 
the costs, vis., Rs. 338-10-6 referred to in the petition filed on roth 
July, 1¢35 incurred for obtaining the leave of the Court to proceed 
against the Receivers in this appeal. 


A, TM. ' Case remanded, 
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Before Mr. Pane M.N. Mui. and Mr. Justice M. C. Ghose. 


ee NIRANJAN MUKHOPADHAYA AND OTHERS - co : 


U i f | 
SRIMATI SAROJINI DEBI 'aND OTHERS * . 


Contract— Swit against execution purchaser, 1f maintainable—Agreement before 
auction sale to reconvey—Civil Prosodure Code (Act V of 1908), Sec. 69 
| —Intermeddling with properties of another—Liability to account. 


There was an agreement that the defendants Nos. 1 to 3 were to rémain in 
charge of the management for 4 years at the expiration of which they would 
relinquish the management and submit accounts and on final adjustment of 
accounts which would take place when the period: was over they would reconvey 
the properties. to the plaintiff, the price for which they would reconvey was 
possibly to be the same for which the purchases were to be made, but the 


- reconvéyance would be effected on the footing of the adjustment of the rights 


and liabilities of the parties" ‘at the date of the adjussment. The defendants, 
it was said in the plaint, were to purchase the properties at the auction sale 
for: arrears of rent to avoid troubles and difficulties arising from tha, fact 
of joint ownership with co-sharers and also i in order to facilitate collection of 
rents : , : ya yee 


Hela, that under the circumstances, saiba 66 of the Code of. Civil Procedure 
was no bar to the maintainability of the suit, 

_ Ramathat Vadivelu Mudaliar.v. Peria Manicka Mudaliar (n distin- 
guished, | 

There was after execution sale also a subsequent agreement for reconveyance 
of property on getting their dues : ` l : 

Held, that the plaintiff, the true owner was entitled. to. maintain a claim 
notwithstanding the. provisions of the Code of Civil Procedure and that the defen- 
dants were bound by their undertakiag. 

Venkatappa v. Falayya (2) followed. 


_ When a person meddles with another’s properties and. wales he is liabte 
to render accounts even though no a aan relations have been established 
between them. s 

“Appeal by Defendants Nos. 1, 3 and 4 4 

Suit praying for accounts from defendants Nos. 1 to 3 for their 
management, for declaration of her right to and confirmation, of her 
possession of ten items of property purchased at auction -sale for 
arrears of rent and for other reliefs. 7 


i 


*Appeal from Original Decree No. 116. of 1930, akani iie decree 


'of Babu Hiralal Mukherji, Subordinate Judge of Khulna, dated the 28th 


February, 1930.' 
(1) (t920) L. R. 47 I. A. 108 ; I. L. R. 43 Mad. 643. 
(a) (1918) I. L. R. 42 Mad. 685 (F, B): . 6 
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The other material facts appear from the judgment: E oe 
Messrs. Nripendra Chandra Das and Rajendra Nath Das for 1935+, 

"thé Appellants. — Mukho- 
ta a 
LO" Messrs. Hiralal ` Chrkravarts and Hemendra Chandra, Sen ‘for l ee 
“the Respondents, ; NE Sriati S Sarojini 
(OPAL V. 


February, 19. 





The following judgment was delivered :- 

Thé suit out of which this appeal has arisen was originally laid 
by the plaintiff No. 1 Sorojini Debi. Her adopted son-Chandra 
Kanta Ganguli, who was originally a proforma defendant,’ was 
subsequently transferred to the category of plaintiffs, as plaintiff 
No. 2. The plaint set out a long history, but for the purposes of 
tke appeal now before us only a short statement of the salient facts 
alleged. therein is necessary. ` They are as follows :— 

The plaintiff No. 1 is the widow of one Nibaran Ganguli who 
diel childless in 1306 B. S, leaving her as his only heir and giving 
her py a Will authority'‘to adopt a son and to possess bis properties 
for -ber life. Nibaran’s father Parbati left four widows of whoin 
the youngest Swarnamoyi was the mothér of’ Nibaran. Of the 
other three, the eldest Umasankari came, on Nibaran’s death, to 
be in actual management of the properties. Umasankari and 
Swarnamoyi in concert with one Umakanta Ganguli, who was an 
agnatic relation as wellasa debtor of Nibaran, managed to give 

= out that Umakanta’s son Chandra Kanta ‘had been adopted by 
the plaintiff No. r. Jn 1913 the plaintiff No. 1 instituted a suit to 
set aside the alleged adoption and having lost it in the trial Court 
preferred an appeal ‘to the High Count in April 1915 While the 
appeal was pending the chief officer who was managing’the pro- 
perties died and Umakanta Ganguli went to the mofussil and 
-created troubles for which she had to seek the-help of the ¢crimi- 
nal Court. She was thus put to great difficulty ; because collec- 
tions were stopped, the accounts ‘and other papeis were taken =” 
away, no realisation could be made from the debtors and rents 
payable for-the properties fell into arrears. Reduced to such 
straits she, in April 1916, approached the defendant No. 1 Srish 
Chandia Mukerji and the defendant No. Beni Madhab Ganguli, 
two pleaders who acted for Nibaran and Parbati in the past and 
were well conversant with the estate. These two gentlemen, on 
looking into such. papers as she produced, assured her that they 
would be able to free the properties of debts and liabilities if they 
werd allowed to manage them for four years, They also said that 
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they being professional men were unable to devote sufficient time 
for the purpose and so .they advised her to associate with them the 
defendant Nô. 3 Ambica Churn Mukerji who, they said, was in- 
timately known to them and was a trustworthy man. These three 
defendants thereafter took from her the documents and papers 
that she had and they appointed the defendant No. 6 Bepin Bihari 


‘Chakravarti as Tehsildar. Under the aforesaid arrangement the 


estate began to be managed by the aforesaid defendants, ‘They 
then caused the appeal, which was then pending in the High Court, 
disposed of on a compromise, by which an admission was obtained 


from her to the effect that the adoption was true and valid and 
‘that she would remain in possession of the estate only as executrix, 


They made her borrow monies which they themselves took, appro- 
priated the collections that were made and went on in that way. 
They suggested to her that in order to avoid troubles and 
difficulties arising from the fact of joint ownership with co-sharers 
and also in order to facilitate collection of rents, the properties 
should be allowed to be sold up for arrears of rent and purchased 
at auction by themselves, assuring her that there would be no 
change in the ownership of the properties inspite of the change 
in the name of the owner and agreeing that they would 


‘reconvey to her the properties so purchased by them at the time, 


of settlement of accounts. Ten items of property were given in 
the plaint as properties so purchased by them: Nos, 1, 2, 3 and 
4 were purchased by defendant No. 1 in the name ôf his clerk 
the defendant No. 5, Abinas Chandra Chatterji; No. 5 was pur- 
chased by the defendant No.1 in his own name; and Nos. 6,.7, 
8, 9 afd ro were purchased by the defendant No. 3 in the name 
of his son the defendant No, 4, Shama Charan Mukerji. For the 
purchase of properties Nos. 1 and 2 the defendant No. 1 took 


from her Rs. 310, and for the purchase of properties Nos, 6-10 


the defendant No. 3 took from her Rs, 300. All the properties 
were purchased with monies belonging to the estate. The 


defendant No. 3 took- usufructuary mortgage in the name of his 


son the defendant No 4, Shama Churn from her tenants for ‘monies 


‘due to ber from them. 


On the above allegation-she prayed for accounts from the 
defendants Nos. r to 3 for their managemsnt from 1323 B. S. for 
declaration of her right to and confirmation of her possession in the 
ten items of:property aforesaid and for other relief. i 

The Sabordinate Judge having made a decree in plaintifs 
favour the present appeal has been preferréd by the defendants 


Vor, CXII] .- BIGH COURT; 


Nos. 1,3 and A To the pleas òf these three defendants only 
it will be sufficient to refer for the purposes of this appeal.’ “The 
defendant No, 1 denied almost everything that was allegéd against 


him, and alleged that he had lent some money of his own to the- 


plaintiff No. 1 and had also accommodated her by a loan” raised 
by him by executing a handnoté jointly with the defendant No. 2y 
that the properties had been purchased in his own name and in the 
name of the defendant No. 5 eittier at the request of the plaintiff 


No. ror of the defendant No. 2, -but not with the money of the: 


plaintiff No. 1, and on the assurance that the plaintiff No. t would 
soon take back the properties on repaying him with interest. 
The defendant No. 3 made similar denials and -repudiated ali 


liability and asserted that he had merely helped the plaintifi-No. 1 


in her suits at the request of the defendant No. 2 and subsequently 


of herself. His son the defendant No. 4 claimed the properties 


purchased by him as his own. ~ 

In this appeal the main ‘arguments of the appellants hava been 
directed. against the findings of the Subordinate Judge on the two 
issues, Nos. 7 and 10, which go to-the root of the plaintiffs’ claim 


and which-have been found in favour of the plaintiff. anode issues- 


are as follows :— 
No. 7 Did the defendants Nos. 5, 2 "and 3 enter into ‘the 


alleged- contract for management of the properties for plaintiff? 


Did they manage the properties and are they liable for accounts ; 
and-if so, for what period and for what properties ? 


No. to. Were-the scheduled properties purchased with money’ 


of the plaintiff. or with the income of her properties? Did the 


plaintiff advance any money as alleged for the purchase of the- 


properties? Has defendant No. 3 purchased any property in the 
name.of defendant No. 4 with plaintiff's money? - 


-And a- part of another issue, namely, issue No. 13, which eae 


the question whether -the -suit-is barred by reason of the provision 


of Section 66 of tlie Code of Civil Procedure also arised for consi-- 


deration in this appeal. 


On the matters -which form the A aaa of- the issues- 
referred to above a number of points have- been taken - and these” 


points will-now be considered. 


Tt has been urged in the first place that Section 66 of the Code 


is a bar to the suit in so far as it relates to the plaintifi’s claim 
of title under the purchases which the defendants Nos rand 3 
are alleged to have made of the properties at auction. Reliance 
in this behalf hag been placed upon the decision of the Judicial 
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Committee in the case of Ramathat Vadivelu Mudaliar v. Feria 
Manicha Mudahar (1), and it has been argued that where the 
only allegation is that there was an agreement prior to the sale that 
the purchaser would make the purchase but would reconvey the 
property purchased forthe price he pays the transaction in effect 
isa benami purchase and so a claim based on such a purchase is 
hit by section 66 of the Code. The decision of the Judicial 
Committee was one in which there were as well certain agreements to 
reconvey entered into after the sale and their Lordships upbeld the 
claim on the_basis of those agreements but made certain observations 
as regards the agreement antecedent to the sale which undoubtedly 
may be read ag favouring the. appellants. So far as agreements 
subsequent to the sale are concerned there can be no question 
after the aforesaid -decision of the Judicial Committee in which 
the decision of the Madras High Court in the case of Venkatappa 
v. Jalayya (2), was approved, that when there is such an agreement 
the true owner is always entitled to maintain a claim notwith- 
standing the provisions of section 66 of the Code. As regards a 
purchase with regard to which there is an antecedent agreement 
ta reconyey the observations referred to above do apply. They are 
as follows :— 

“If the agreement entered into before the auction stood alone 
there would be considerable force in this contention. The object 
of section 66 was to put an end to purchases made by one person 
in the name of another; anda distinction between a purchase on 
behalf of another, and a purchase coupled with an undertaking 
to convey to another at the price of purchase, is somewhat 
narrow.” | co l 
__ These observations were not necessary for the decision of the 
case before their Lordships, but even as obiter dicta they are 
undoubtedly entitled to .very great weight. Ina recent decision 
of this Court in the case of Haran Chandra Roy v. Ram Kumar 
Soy (3), it has been held on the strength of the aforesaid observa- . 
tions that in the case of a purchase coupled with an antecedent 
agreement of.such a character the claim is barred- by section 66 
of the Code. Now, the exact nature of the antecedent agreement. 
in the case before the Judicial Committee was that it was an agree- 
ment that the purchaser would be bound to convey at the price 
- (1) (1920) L. R. 471 .A. 108; 1. L. R. 43 Mad. 643. 

(a) (1918) I. L. R. 4a Mad. 615. (F, B) 
(3) (1931) 54C. L. J. 147. 
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of the purchase ; and this may be taken as implying that the 
money that was to be spent for-the. purchase was being treated 
asthe money of the real owner which the, purchaser was supplying 
for. the purpose. But in .the present case the nature of the 
antecedent agreement is entirely. different: here the defendants 


- Nos. 1, 2 and 3 were to remain in charge of the management for 


four, years at the expiry of, which they would relinquish the manage- 


. ment and. submit accounts a-d the agreement was that on the 


final adjustment of accounts which would take place when the 
period was over they would reconvey the properties to the plaintiff. 
The price for which they would reconvey was possibly to be the 
same for which the purchases were to be made, but the recon- 


"Yveyance would be effected on the footing of the adjustment of the 


_ Tights and ‘liabilities of the-parties at the date of the adjustment, 


Mere tender of the amount for which the ‘purchases were made 


_ May-not be sufficient to entitle the plaintiff. to a reconveyance ; 


i 


and in any “event, ;she-would be incompetent to ask fora recon- 
vefance „until the period of management was over. In such 


circumstances it is difficult to maintain-that the agreement, such 


as it was in the present case, was of the nature to which their 
Lordships referred in their observations quoted above ; ; we find 
also that there was, though not set out in the plaint itself, a clear 
subsequent agreement as disclosed in the evidence of P., W.4 
Rai Bahadur Mahendra Chandra Sen. Referring to an occasion 
when defendants Nos. 1 to,3 were.all, present he has said,—‘They 
also undertook at the time to reconvey the properties of the 
plaintiff if they would get their dues.” -With this undertaking they 
were allowed ‘to. continue -in ‘sych. management of the properties 


as they previously Were, -and 80 it was an undertaking . to which 


they may legitimately be hel 4. down and;which may be enforced 
against them. In such circumstances - -we think -the bar of section 
66 of the Code does not operate in the present case. 

Secondly, the alleged oral agreement under which the defen- 
dants Nos. 1 to 3 came-to manage the, plaintiff’s properties and 


the entire story of their connection and dealings therewith have. 
been challenged. One of the main grounds ;on which the story, 
asto the plaintiff No. 1 having sought the help of the defendants. 


Nos, 1 and 2 Originally was. sought to be. discredited was sought 


to be made out by showing that she could not. have showed them, 
any papers of the estate because there were no such papers in 
existence. We ate not satisfied that it has been established that, 
all the papers had been removed or . destroyed ; the previous 
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deposition of the plaintiff No. í [Ex. Q (2) ] upon which reliance 
has been placed for this purpose does not go that length. - The 
evidence of the plaintiff No.-1 coupled with the evidence Of: her 
witness P. W, 2 Gopal Chandra Das Gupta not only directly 
establishes her-case, but also establishes circumstances which appear 
to-us to make it inherently - probable that she. should have 
approached the defendant No.2 and then the defendant No. 4 
and that later on the services- of the defendant No. 3 were also . 
availed of.- It is quite true that in her evidence as also in the 
evidence of Gopal ‘there are some inconsistencies and contradic- 
tions which it is difficult to reconcile, some palpable traces of 
attempts at exaggeration, and also certain details and particulars 
which obviously could have no foundation in truth but have been 
introduced to make the case more definite and look blacker. But 
we have no doubt whatever that the story she has put forward 15; 
in its main features, a substantially true story ; we are not prepared 
to think much of the evidence of D. W. 10 Nishi Kanta Chakra- 
vartiorto draw any inference adverse to the plaintiff from -fhe 
fact that Umesh Chandra Haldar has not been examined by her 
as a witness. We hold that under the agreement or understanding 
alleged on behalf of the plaintiff No. r, the defendants Nos. r and 
2 took up the management of the estate and the defendant No. 3 
began to carry on the management under their control and 
supervision. 

Thirdly, it has been urged on behalf of the appellants that the 
actual management of the properties by the defendants Nos, r to 
3 or by any of them has not been sufficiently proved. By reference 
to a number of letters written by the defendant No. 1 (Ext. -rr 
series), or the defendant No.2 (Ext.‘r2z series) or the defendant 
No. 6 (Ext.- 13 series) and to the receipt book -of documents 
(Ext. 9 series), certain letters written- by the plaintiff No. 1 
(Exts. 16 and 17), and receipts granted by her (Exts. K. and LY 
and the letter of appointment of the defendant No. 6 (Ext.- F) and 
also to the oral evidence such as there is on the point including 
the previous depositions of the plaintiff No. 1 herself [Exts. Q; 
Q(z) and Q(2) ], it has been sought to be established that the 
plaintiff No. 7 was all along personally ‘doing some work or other 
in connection with the estate, visiting the properties, receiving 
rents and Naz2r, keeping documents in her custody; signing papers, 
making settlements, appointing officers and so on. But all this- 
evidence, far from suggesting that the defendants Nos. 1 to 3 had 
no hand in the management of the properties, clearly suggests the 
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contrary, and only establishes that the plaintiff No. 1. was not 
wholly out of- touch with the estate but. was taking such parts in 
the, works connected with. the estate - „as she had necessarily to 
- take, In other words the gaid evidence, to our: mind, does not in 
‘any way militate against the story of management -by the defen- 
dants Nos. 1 to 3 as put forward on behalf of the plaintiff No. 1. 
In this connection, fir. more convincing than any oral evidence 
can possibly be, is the miss of documentary evidence that we have 
"on the record. In our opinion, the letters-of the defendant No. 1 
(Ext. rr series), the Hisabs ( Exts, 8, 8(a) ) the -letters written by 
the defendant No, 2. (Ext, 12 series), the letters. written by the 
defendant No. 3 ( Exts. 14 and r4(a) ) and letters writtén by the 
defendant No..6 ( Exts. 13 and 13(a)) prove beyond the shadow 
of a doubt that the plaintiff No. 1’s story as to the actual manage- 
~ ment of the properties by the defendant No, 3 under the control 
and supervision-. ‘of the defendants Nos. r-and 2  In- addition 
to the above-mentioned documentary evidence, we have the evidence 
of two very respectable witnesses namely- P, W. x, Satyendra Chandra 
‘Sen, and P. W. 4, Rai Bahadur Mahendra Chandra Sen-who have 
spoken to matters as to the conduct of the defendants Nos. r-to 3 
which, in our judgment, would be inconsistent with any other 
supposition that in connection with the management of the plaintiff 
No, 18 those defendants wete under some sort of obligation or 
liability to account. We have examined the evidence which the 
appellants ‘themselves and their witnesses Kave given in this case- 
with the evident object of throwing the entire. responsiblity on 
-the defendant No. 2 who is dead, and we are firmly of opinion 
that that evidence cannot be trusted. The appellants stood in a 
fiduciary relation to~the plaintiff No. 1 and there-can, upon the 
evidence, be no escape from the conclusion ‘that the pee No. I 
is entitled to ‘accounts as against them, 

Fourthly, it has been urged that as between the plaintif No. 1 
and the defendant- No.. 3 there was no privity- of contract which 


would make the latter liable to.account to the plaintiff No. 1. 


This argument is based upon the evidence whick the plaintiff No. 1 
gave to the effect that she had: nothing to do_with the appointment 
ef the defendant No. 3 and that the latter ‘had- been appointed by 
the defendants Nos, 1 and 2 entirely on “their own responsibility. 
In making such a statement the plaintiff No. 1 in our view very 
probably deviated from the truth. But whether that is sə or not 
the defendant No. 3 having meddled with tbe plaintiff No. 18 
properties and monies it is only right that there should be an 
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ae account taken even though no contractual relations have been 
1935" established between them. 
“Nisantan Mukho- The argument next addressed to us on behalf cf the appellants 
- padbaya telates to the documents Exts. 6, 7,-14 and 14(a), it being urged 
Srimati Sardfini that there is intrinsic evidence which these documents contain 
Debi. _ showing that they cannot be true, and further that they have not 


been given sufficient opportunity to call expert evidence to prove 
that they are forgeries. The first of these two contentions in 30- 
for as they relate to Exts.6 and 7 is based upon: a, comparison 
of dates as regards the dates on which the monies were received 
under them as compared. with the dates°on the respective 
sales which took place, and also on the manner in which the plaintiff 
No, 1 was addressed in them. ‘We are not prepared to attach 
any great weight to this contention because it is not unlikely that 
the monies were received after the purchases had been already © 
made, ani that:the plaintiff-No. r may have been unler a mistake 
when she spoke to the contrary. The learned Judg> ,was not 
satisfied as to the genuineness of Ext.6. We need Shy “gay ébat 
we do not differ from him if-he meant that he was not satisfied 
that it was signed by defendant No. r as was the case of the 
plaintiff No. +; buf we must say that we would not countenance 
any suggestion that the document was a fabricated one ; in our judg- 
ment, it is not unlikely that it was written by some other person at 
the instance of the defendant No, 1. The writing in Ext. 7 .exactly — 
-resembles that in Ext, 23, a document which admittedly bears the 
handwriting ‘of the defendant No, 3. So also do the letters Exts. 
14 ani. 14(a), which are impugned on the ground that it is exceed- 
ingly improbable that the defendant’ "No, . 3 “would care to make 
such damaging admissions against himself as well as against the first 
two defendants as would prove the entire case of the plaintiff No. 1 
We are not prepare] to hold that it is inherently improbable 
that what is stated in all these documents could be true. So 
far as opportunity to call expert evidence is concerned we find 
that the appellants, never took any steps for this purpose until the 
13th January, 1930, and not until the documents had already been 
proved, and then only. the ' applications they made was one for the 
appointment of an expert to examine the documents. The docu- 
ments had been lying in Court having been filed on behalf of the 
plaintiff a very considerable time before. We think the learned 
‘Judge was right in rejecting the applications, 
Sixthly, it has been argued that copies of certain Jama Kharach 
papers which the defendant No, 4 filed should have been received 


hal 
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in evidence. The matter is covered by order No. 135 of the 


Subordinate Judge dated the 24th January, 1930. We find that 
the circumstances justifying thé reception’ of such copies as‘secon- 
dary evidence have not been made out on proper evidence, and 
that the loss of the original: papers has not been sufficiently 
accounted for. ' 

An argument has next teen advanced ‘that the entries cêhtained 
‘in Exs. 8 and 8 (a). have not been specifically proved and so such 
entries are not admissible in evidence. What has happened i 18 
that the Hishabs in ‘their entirety have been proved and marked. 
asthe aforesaid exhibits. The defendant No.6 no doubt denied 
that these Hishabs are in his handwriting-; but that this denial is 
false is obvious on a. comparigon | of the writing on these Hishabs 
with the letters Ex 13 series the genuineness of which he has not: 
denied. .In such circumstances it would, we think, have been 
mere waste of time to prove also the entries, one by” one. Of 
cqurse the entries should ordinarily have-been put to the defen- 
dant® or their witnesses ,specifically and one by one, inorder to 
get their explanations, if any. But asthe entire Hishabs were 
impugned on behalf of the defendants as forged or fabricated, 
there was no point in adopting that procedure, so long as they were 
aware that all the entries were being sought to be used against them, 
a fact which is not disputed. 


The above, in short, are all the contentions which have been 
urged against the findings of the Court beléw upon the issues 
referred to above ; and as they fil, those findings must necessarily 
stand. : 7 gs, 

We now turn to consider thé form of the decree that has been 


made in this case. The decree is that “the: defendants x and 3 


(as also the *defendant No. 6 with whom we are not concerned in 
this appeal) do submit true and correct account of the periods 
of their management of the plaintiffs’ estate, thatis from 1323 
up to the time of rendering accounts of the dues of, the estate 
realised by them and of the rents and profits of the properties 


managed by them (that is of the properties Nos, 1 to ro and other: 


properties) and that they do also file in Court, all collection and 
‘accounts and other papers of the plaintiffs’ estate which may be 


in their custody and possession” etc. etc. Such a decree is not” 


a decree for accounton the basis of: wilful default. And so long 
as itis not on such a basis, it is difficult to see what grievance the 
appellants can legitimately have ; because the'decree only means 
that the appellants are to give up all papers etc. that they may 
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have in -connection with the management of the estate,—papers 


etc. which they can possibly have no right to retain. It is claimed 
by the defendant No. r that money is owing to him from the 
plaintiff No. 1 and so, there must necessarily be an accounting 
to ascertain what the exact, position is. As regards the defendant 
No. 3, he seems to have had the direct management in his hands 
and it is not possiole ‘to see how he can resist an accounting in 
order that his liabilities may be assessed.. The assessment of 
separate liabilities of the defendants 1, 2, 3 and 6 sis a perfectly 
just order and, if anything, is in the interest of the defendants and 
not to their prejudice. The order as to reconveyance as contained 
in the decree as against ‘the appellants is also fully justified on 
the findings of the Court below,—findings which have been 
challenged on grounds which have in our opinion failed. 

There are however two matters which need be made clear in the 
decree. One of these arises upon the observation in the judgment 
which is worded thus :— . cs = 

“The defendants did not. submit the accounts to the plaintif aa 
the plaintiff had no means of ascertaining the particulars of the 
other properties. For all these reasons I hold that the plaintiff is 
entitled toa declaration of her title and to a conveyance of the 
other properties purchased by the defendant No, 4 which have not 
been mentioned in the plaint.” 

This observation can on apply to such other properties 
belonging to the plaintiff No. r’s estate which may have been pur- 
chased by the defendant No. 4. The decree should be amended 
accordingly. 

Secondly, it also appears that’ property No. 2 of the schedule 
to the plaint has reverted to the plaintiffs’ estate, the sale in 
connection therewith having been already set aside., The order 
as to reconveyance in respect of this property should therefore be 
deleted from the decree. A 

The appeal, subject to the two modifications noted above, 
should be dismissed with costs against the appellants. 

A T. M. l Appeal dismissed < Decree modified. 
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 Gifi—Poinis for consideration— Unies anita dgn ani legal advice— 


Burden of proof— Good faith—Indian Evidence Act (I of 1872), Sec. rr. 


‘Active confidence Voluntary git, selling aside o0f— Benami—'Tomer 
: Bhog Dakhli Fami— Owner. : of 4 


-e 


In transaction. such as gift two points generally emerge and they «have to be 


kept distinctly in view ; first, that the transaction is by a person who by reason - 


of his or her illiteracy or of gome such calise,- has" not.the ~ usual means of fully 
understanding the nature and effect of what he or ‘she is doing: and in this 
category is idcluded transactions by persons, such as ‘purdanashin ladies whose 
disabilities under Indian social usages make them dependent upon or subject to 


influences of. others even though notbing in the nature of deception or coercion, 
tray baye occurred. In such a case € the disposition made must be substantially, 
understood and must really be the mental act and its execution is the pnysicial, 


act of the person who makes it, Independent legalàdvice i is not in itself essential. 


The extent and character of the explanation required must depend upon the 
circumstances ’’. ; 


Faridunnissa ' v. Mukhtar Ahmed (1) referred to. ` 


- $P 


Ín a case of “undue influence which is generally what is either expressly alleged 


or impliedly suggested, the onus that has to be discharged by one party or the 


other is enunciated in the section of the Contract Act dealing witht. If fraud, 


duress or undue influence is alleged ‘as a “ground for invalidating the transaction’ 


the law to be applied is that contained in sections 15'to 19, respectively, _oftthe 
Indian Contract Act. When it is ‘established that the deed executed was the 
free and intelligent act of the donor, those relying on the deed have discharged 
the onus which rests upon them. > : ace 


+ Secorndly,. thé transaction is in favour of a person who bk reason ol some 
_ fiduciary position that he holds in, relation to the one who makes the transfer 
“to bis own disadvantage, is under a : special liability to establish the good faith of 
the bargain. So far as statute law. is concerned,. it is contained in section 111 of 
the Indian Evidence Act, which lays down ‘ Where there is a: question as to the 
good faith of a transaction between parties, one of whom stands to the other in 
a position of active confidence, the burden of proving the good faith of the 
transaction is on the party who is in a position of active confidence’, The 
words ‘active confidence’, though ‘they indicate that the rélationship between 


* Appeal from Original Decree No. 164 of 19°O, against the decrce of S, 
Raharran Esq., and Additional Subordinate, Judge: of 24-Parganas, . at Apus 
dated the 31st January, 1930. > - mE X 

(1) (1925) L. Ri sal. A. 349; 4a C. L. J. san. E 
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the partica must be such that the one is hound to protect’ the interests of the 
other, should receive a wider interpretation upon the relations between the 
parties, such as they appear to Baye been aa to the recitals contained in 
the document. - 


` 


In the Court of Giana: a class of cases was very familiar in which a donor 
would come up and impeach a gift which he bad ‘previously made. - In such cases 


' the rule in the words of Farwell J ‘in-Fomell v. Powell (1) is: “ No one standing 


in a fiduciary. relation to another can retain a gift made to him by that other if 
the latter impeaches the gift within a reasonable time, unless the donée can prove 
that the donor had independent advice or that the fiduciary relation had ceased 
for so long that the donor was under no control or: influence whatever ” 

In Alicard v. Skinner (2), Cotton, L J. explained the principles in these words t 
“The question is : Does the case fall within the principles laid down by the deci- 


. sions of the ` ‘Court of Chancery in setting aside voluntary gifts executed by 


parties who at thé time were under such influence as, in the opinion of the Court, 
enabled the donor afterwards to set the gift aside ? Trose decisions may be divided 
into two classes : first, where the Court has been satisied that the gift was the 
result of influence expressly used by the donee for the purpose; secondly, where 
the relations between the donor and donee have at or shortly before: ‘the execution 
of the gift been such as to raise a presumption that the doree - had influence over 
the donor. In such a case the Court sets aside the voluntary gift, unless it is 
proved that in fact the gift was, the spontaneous act of the donor acting under 
circumstances which enabled him to exercise an independent will and which 
justify the Court in holding that the gift was the result of a free exercise of the _ 
donor’a wil. The first class of cases may be considered as depending on tre 


_ principle that noone shall be allowed to retain any benefit arising from his own 


frand or wrongful act. In the secord class of cases the Court interferes, not on the 
ground that any wrongful act has In fact been committed by the donee, but on 
the ground of public policy, and to prevent the relations which existed between 
the parties and the influence arising therefrom being abused ”. 


In the first of the two classes of canes. enumerated above, independent advice 
is not necessary but that the burdel ie capable of being discharged in other 
ways: Faridunnissa v. Mukhtar Ahmed (3). This also is the pcsition as 
regards the ‘second class of case’: IJnchev. Shaik Allic Bin Omar (4). 


It is nothing strange for a husband, the bread-winner of the family, to be 
allowed to live and work on premises belonging to his wife withcut payment of 
rent. - 4 


It is not unusual for -a wife’s property being known to outsiders as her 
husband’s when the husband and the wile are living together. 


The expression ‘Tomer Bhoge Dakhali Jami’ may be trans'ated as ‘Jand in 
your enjoyment and possession’ but is not necessarily Inconsistent with tle idea 
that she was also the owner thereof, - 


(1) [1900] 1 Ch. 243 > sA oo z 
. (2) (1887) 36 Ch. D. t450: a A - Lg 
(3) (19a5) L. RÝ 5a. A. 342 ric. Ty ud. 531, e 

(4) [1929] A C. 197. - at es ; z 
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l Appeal by the Plaintiff. S i 
Suit for ' declaration of right and recovery of possession with 
mesne profits and for recounis in respect of a Kardar 


The material facts appear from the judgment, 


Messrs, Jatindra Mohan Chowdhury, Premranjan Roy Chow- 
dhury and Susil Kumar Lahiri for tle Aprellante, 


Dr. S. G: Basak and Mr. Paresh Nath ka for the 
Respondents, 


C A FV, 


The following judgment was delivered : ii 

The plaintiffs who were unsuccessful in a suit for “declaration ‘of 
title and recovery of possession with mesne profits and for accounts 
in respect of a Karbar which was a business in oil, have preferred 
this appeal, a 

In the sixties of- the last century we first hear of a family con- 
sistiag of a man named Mohesh Chandra Sadhukhan, bis mother 
Parbati and his wife Muktamani. ‘The family were oilmen by caste 
and they earned their living by a caste business, namely a business 
in oll, ` In 1864 a plot of land, 1 Bigha 12 Cottahs in area -which 
‘then bore Holding No. 67 ina Sub-division of Panchannagram in 
the District of 24-Parganas was acquired by Parbati by purchase and 
in 1867 she transferred it by way of gift to Muktamani. In 1873 
Mohesh took mourashi mokurrari settlement.cf'a Holding bearing 
No..68 and lying adjacent to the west of Holding No. 67 and he 
transferred this Holding along with some otber lands which he 
appears to have also acquired- by them to Muktamani by a Kobala 
in 1878. Mohesh died in 1892. In 1920 Muktamani made a gift of 
the lands of Holdings Nos. 67 and 68 and the structures which she 
in the meantime had erected on them to one Hari Charan Sadhu- 
khan and his two sons. Hari Charan was a mamalo cousin of 
Muktamani, and had been for a long series of years putting up with 
Mohesh and; as stated in the ‘plaint, had been appointed’ by Mohesh 
to supervise the business and conduct the shop in which it was 


carried on. And in 1899 Mohesb, who had then apparently fallen - ; 


into debts, had sold to Haricharan the Ghurs which then stood on 
Holding No. 67 as also the business itself together with all fittings, 
appliances etc. Muktamani died in 1927. Hari Charan also is dead 
and his two sons are the defendants in this suit, 

The plaintiffs claim’ and have been found~to be the heirs of 
Mohesh and also of Muktamani in respect of her stridhan properties, 
As heirs of Mohesh they alleged that Holding No. 67 belgnged to 
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Civi.. ‘Mohesb, the purchase in the name of Parbati and the gift in favour 
as of Muktamani by her being both Benami; and that the sale by 
Benoy Krishna Mohesh to Muktamani of Holding No. 68 was also an unreal trans- 
_ Sadhukhan - action. Onthat footing they claimed title as reversionary heirs of 
Santi Charan Mohesh on Muktamani’s death to the two Holdings, which are now 
Sadhukhan numbered 40 and 4} and comprise an area of 3 Bighas 5 Cottabs, 


ranned 


together with the pucca structures thereon, The entire property goes 

A by the description of'-premises Nos. 6-7 Gariahat Road, Bally: 

gunge, In thə alternative and as heirs of Muktamani, they impugn 

- the validity of the gift made by her in favour of the defendants and 

- their father Hari Charan and claim title to the property as such heirs. 

The Karbar ceased to exist some longtime ago, and the claim to it 

“has been given up by the plaintiffs, as appellants in this appeal, 
and so need not be considered. 

The defence was that all the transactions referred to above were 
real and that the defendants have acquired a title which j in- 
defeasible. 

The usual difficulties which a Court feels in dealing with the 
question of Benami is present in the case. Added to those diff- 
culties, is the danger of an unconscious leaning on the part of the 
Court to regard as Benami a transaction in the name of a woman 
when her resources are not apparent, though asa matter of law 
there is no such presumption. On the top of all this is the fact that 
the transactions that have to be judged are such, in respect of which, 
by reason of the time that has elapsed sincethen, no direct evidence 
is available and such little of it as has been produced is obviously 

i untrustworthy. The safest course in cases of this kind is to keep in 
view the principles of onus, such as, haye to be applied from point 
to point, - Š 

No evidence 1 15 forthcoming as A the exact circumstances 
“under which the family came to settle at Ballygunge or the Karbar 
was started. In para 4 of the plaint it was stated that Mohesh 
brought “bis family down and began to live at Nos, 6-7 Gariahat 
Road and earned considerable money by carrying on the business 
and acquired the properties. In para 11 of the written statement 
it was asserted that Parbati.came to Calcutta with Mohesh, started 

_the business and, with, the money she earned therefrom, made the 

_. first acquisition. What the true conditions were at the time, one 

cannot find on the evidence onthe record—except what is said 

‘ina statement by a witness Dwarkanath Pal (aged 74 in 1930 and 

,80 about 8 years old i in 1864) thatin 1864 Mohesh had his Karbar. 

` This statement, is. not capable of an only meaning that Mohesh 


Vor. LALI.) - HIGH COURT. 


and not Parbati was the. owner of the- Karbar. “No idea can be 
had as regards the respective ages of the parties:concerned in 
" 1864 or thereabout, though an approximate idea- on that point 
would baye been very helpful. In such “circumstances we “can 
only go upon the documents which evidence the different transac- 
lions and-judgs them in the light of the facts and circumstances 
which they purport to state. 

As regards Holding Ne. 67, the Kobala Ex, 1 dated 1864 
shows that it was acquired inthe name of Parbati for Rs. 352. 
Mohesh does not figure anywhere in this transaction. ` This, after 
all, can only raise a suspicion ; but it is not inconsistent With an 
innocent interpretation. It is true also that it is not recited in the 
document that the purchase’ was made with Parbati’s money ; 


but a statement to that effect would not have’ carried the matter 


any further. The deed of gift Ex. 2 ‘dated 1867 by Parbati in 
f vour of Muktamani is,- on the face of it, “not open to any com- 
ment. The learned Judge thought that the fact of double: benami 
of the same, once by the Kobala Ex. 1 and again by the deed of 
gift Ex. 2, was impossible. Itis not possible to go so far. There 
is nothing on which one would te justified i in saying tbat Parbati 
did not make the purchase as owner or did not intend to create 
Muktamani the owner by the gift that she made. Ex. 2 shows that 
by 1867 Partati had become old and infirm; but ‘no inference 
one way or the other would be justified from that fact. _ The 
motive for the gift is set out in the document itself and there is 
nothing to inlicate that it was not true. True it is that by the- 
gift Parbati was cutting off Mohesh. But it is not impossible that 
she thought that Mohesh would not suffer if the property remains 
‘the-property of Muktaniani and goes to their sons ‘and grandsons 
‘as the document purported to provide for, while on the other hand 
in remainiog as Muktamani’s property it will remain safe from 
any creditors of Mohesh and cf Mohesh’s business, From a 
later decument Ex. F it would appear that after the gift the family 
lived in Holding No. 67 and the business. was also carried on there. 
But it is nothing strange fcr a husband, the bread-winner of the 
family, to be allowed to live.and work on premises belonging to 
the wife without payment of rent. ‘There is rio evidence that 
Holding No. 67 was dealt with by Mohesh as though he and not 
‘Muktamani was its owner. Muktamani got her name registered 
in respect of the holding in 1874. 


Ex. 4 is the potta of 1873 by which Mohesh acquired Holding 
No, 68 in mourashi mokarrari right. and Ex. 3 is the Kabuliat he 
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executed as its counterpart in 1874. In these two documents 
Holding No. 67 which was mentioned as lying on the east .of 
Hvlding No. 68 was described as Mohesh’s land. This statement 
was of little worth as aff-cting Muktamant’s title to Holding No. 6; 


‘and may not unreasonably be explained by the fact that Holding 


No. 67 was reputed to be Mohesh’s property.’ Itis not unusual 
for a wifc’s property being known to outsiders as her husband’s, 
when the husband and the wife are living ‘together. 


In 1878 Mohesh transferred Holding No. 68 together with some 


; other lands to Muktamani by Kobala Ex. 5. The recitals show why 


the transfer was mace and gives a complete account of the con- 
sideration for the transaction. Not a particle of evidence is avail- 
able which would go to indicate that what was stated in this Kobala 
was not true. It is stated in the boundaries of this document that 
Holding No. 67 stands to the east of Holding No. 68 and Holding 
No. 67 is described there as “ Tomar” (meaning Muktamoni’s) 
bhoge dakhali jami ”. These words may, no doubt, be transleted 
as land in your enjoyment and possession ; but the expression is not 
necessarily inconsistent with the idea that she was also the owner 
thereof. It may also be that as Muktamani was a female owner this 
expression was adopted under some sort of an idea, mistaken though 
it be, as regards the limited character of her rights to the property. 
Similar remarks apply to the description of portions of Holding 
No. 67 in the two documents Ex, F and Ex. G, both dated 25th 
September 1889, by which the Ghurs and business were sold by - 
Mohesh to Hari C haran and the latter took lease for 2 years of the 
land on which they stood. 

We now come to the deed of gift Ex. 6 which Muktamani exe- 
cuted in favour of Hari Charan and his two sons, the'two defendants. 
The document sets out the relations between the parties, such as 


| they had been ever since, since the death of Mohesh. Its recitals 


make it perfectly clear,—and there is not a particle of evidenee to 
the contrary that she had become a part of Hari Charan’s family. It 
was Hari Charan and her sons who were looking after her, catering 
to her needs and ministering to her comforts. Prompted by affec- 
tion and recognition of and asa reward for their services, she gave 
them by this document this property which was only ohe item out | 
of several properties that she had. (Compare the properties des- 
cribed in Ex. 5), The donees were the only people who had ever 
cared for her since shé had become a helpless widow, though she 
had properties of her own, and it was only natural that navig 
grown old she should be anxious to do them a good turn, 


~ 
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The validity of this transaction has been severely challenged'on 
tehalf-of the appellants, and a large number of judicial decisions 
have been cited, in which the legal position as regards transactions 
of this nature bas been discussed. The principles bearing on the 
question are firmly established. 

In a transaction such as the present two points generally emerge 
and they have to be kept distinctly in view ; /rs¢, that the transaction 
is by a person- who by reason of his or her illiteracy or of.some such 
‘cause, has not the usual means of fully understanding the nature and 
effect of what he or she is doing ; and in this category is included 
transactions by persons, such as pardanashins, whose disabilities 
under Indian social usages make them dependent upon or subject 
to influences of others even though nothing in the nature of decep- 
tion or coercion may have occurred ; and second, that the transac- 


ticn is in favour of a person who by reason of some fiduciary posi- _ 


tion that he Lolds in relation to the one who makes the transfer to 


his own disadvantage, is under a special liability to establish the 


good-faith ‘of the bargain. The law as regards transactions of the 
first class has. been very fully explained by Lord Sumner in the case 
of Fanidunnissa v. Mukhtar Akmed (1). The relevant passage from 
his Lordghip’s judgment runs in these words :-— 

“The law,of India contains well-known principles for the pro- 
tection of persons, who transfer their. property to their own dis- 
advantage, when they have-not the usual means of fully understand- 
ing the nature and effect of “what they are doing. In this it has 
only given the special development, which Indian social usages 


make necessary, to the general rules of English law, which protect. 


persons, whose disabilities make them dependent upon or subject 
them to the influence of others, even though nothing in the nature 
"Of deception or coercion may haye occurred. This is part of the law 
relating to’ personal capacity to make binding transfers or settlements 
of property of any kind. That the instrument here isa wakfnama 
is a mere accident, and the general and well-settled law of wak/is 
not in question. The case of an illiterate pardapashin lady, denud- 
ing herself of a large proportion of her property without professional 
or independent advice, is one on which there is" much authority, 
Independent legal advice is not in itself essential ; Kali Buksh 
Singh's case (2). Afterall, advice, if given, might have’ been bad 
advice, or the settlor might have insisted on ‘disregarding itt The 
real point is, that the disposition made’ must be substantially 
(1) (1925) L. R. 52 I. A. 342 (350-359) Cl a 531 (538—540), 
(2) (1913) L. Ruqn I A 23. 
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een understood and must really be the mental act, as ifs execution is the 
oS physical act, of the person who makes it. Wajid Khan's case -(t) ; 
Benoy Krishna Sunitibala Debi’s case (2).- The appellant clearly had no such 
aR a advice, nor is it contended that she had. If, however, the settlor’s 


Santi Charan freedom and comprehension can be otherwise established, or if, as 
saben: is the respondent’s case here, the scheme and substance of the deed 
were themselves originally and clearly conceived and desired by the 
settlor, and were then substantially embodied in the deed, there 
would be nothing further to be gained by indepéndent advice. If- 
the settlor really understands and means to make the transfer, it is 
not required that some one should have tried to persuade her to the 
contrary. Again, the question arises how the state of the settlor’s 
mind is to be proved.. That the parties to prove it are the pirties 
who set up and rely on the deed is clear. They must satisfy the 
Court that the deed has been explained-to and understood by the 
party thus under disability, either before execution, or after it under 
circumstances which establish adoption of it with full knowledge 
and comprehension: Sudisht Lars case (3) ; Shambati Koeri’s case 
(4) ; Sajjid Husain’s case (s). Further, the whole doctrine involves 
the view that mere execution by such a person, although un- 
accompanied by duress, protest, or obvious signs of misunderstand- 
ing or want of comprehension, is in itself no real proof of a true 
understanding mind in the executant. Evidence to establish 
such comprehension is most obviously found in proof that the 
deed was read over to the settlor and when necessary, explained. 
If it isin a language, which she does not understand, it must, of - 
course, be-translated, and it is to be remembered that the clearness 
of the meanirg cf the deed will suffer in the process. The extent 
and character of the explanation required must depend on the“ 
circumstances. ‘ Length, intricacy, the number and cvmplexity-of' 
the dispositions, or the unfamiliarity of the subject-matter, are all 
` reasons for requiring an increased amount and efficiency of ex- 
planation, Thus a matter not likely to attract the attention of the 
executant in itself ought not to be relied on as binding, unless her 
: attention has been directly drawn to it: Sham Koeri’s case (6). 
So if the deed, as presented for execution, diff-rs substantially, 
either by aha of addition or omission, from the scheme and 


(1) (1891) L. R. 18 T. A 144 (148) 
(2) (1919) L. R. 461 A. 272 (298) 
(3) (1881) L. R. 8 I. A. 39 (43). 
(4) (1902) L. R sgl. A. 127 (132) 
(5) (1912) L. R. sol Avy 


« AA. ISO, 
(6) (s02) L, R. 29 I. A, 127 (197). 
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details which the intending settlor has previously laid down, the 
discrepancy ought to be clearly pointed out and its nature and 
effect should be fully described, unless, which must be rare, the 
difference is so obvious that even a person in the settlor’s position 
must perceive and appreciate it for herself. If the description 


‘and explanation have been partial or erroneous, or have not been 


given at all, the question will thene arise, as it arises where there 


has been no independent legal advice, whether, if proper infor- 


mation had been given, it wculd have affected the mind of the 
executant in completing the deed. On the other band; the 
doctrine cannot be pushed so far as to demand the impossible. 
The mere declaration by the settlor, subsequently made, that she 
had not understood what she was doing, obviously is not in itself 
conclusive. It must be a question’ whether, having regard to the 
proved personality of the settlor, the nature of the settlement, the 
circumstances under which it was executed, and the whole history 
of the parties, it is reasonably established that the deed executed 
was” "the free'and intelligent act of the settlor or not. If the 
answer is in the affirmative,-those relying on the- deed have dis- 
charged the onus which rests upon them. Of course fraud, duress 
and actual undue influence are separate matters.” í 

It should be observed here that if fraud, duress or undue 


influence is alleged as a ground for invalidating the transac- 


tions the law to be applied is that contained in Sections 15 
to 79, respectively, of the Indian Contract Act. And in a case of 
undue influence which is generally what is either expressly alleged 
‘or impliedly suggested, the onus that has to be discharged by one 


‘party or the other is clearly enunciated in the section E with 


KEN 

As regaids the second class of cases so far as statute law is 
concerned it is contained in Section 111 of the Indian Evidence 
Act. It says— 

“Where there is a question as to the ond faith of a transaction 
beween parties, one of whom stands to the other in a position of 
active confidence the burden of proving the good faith of the 
transaction is on'the party who is in a position of active 
confidence.” l 

The words active confidence, it -is true, indicate that the 
relationship between the partics must be such that the one is 
bound to.protect the interests of the other. But as Sir Frederick 
Pollock in his book on Fraud, Misrepresentation and Mistake ‘has 
observed, the words should,- in order that the law may be really 
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protective, receive a-wider interpretation. Upon the relations 
between the parties, such as they appear to have been according 
to the recitals contained in the document, and in view of the 
other evidence that there is on the record on this point, it may, I 
think, be conceded that the donees are, on the principle enunciat- 
ed in Section 171 of the Indian Evidence Act, bound to establish 
the good faith of the transaction. In the Court of Chancery a 
class of cises was very familiar in which a donor would come up 
and impeach a gift which he had previously made. In such cases 
the rule in the words of Farwell, J. in Powell v. Powell (1) was 
this. 

“It has been for many years well settled that no one standing 
ina fiduciary relation to another can retain agift made to him 
by that other if the latter impeaches the gift within a reasonable 
time, unless the donee can prove that the donor had independent 
advice, or that the fiduciary relation had ceased for so long that 
the donor was under no control or influence whatever”. In 
Allcard v. Skinner (2), which was a case’ of this class, Cotton'L. j. 
explained the principles in these words :—~ 


“The question is: Does the case fall within the principles 
laid down by the decisions of the Court of Chancery in setting 
aside: voluntary gifts executed by parties who at the time were 


. under such influence as,‘ in the opinion of the Court, enabled the 


donor afterwards to set the'gift aside? These decisions may 
be divided into two classes: first, where the Court has been 
satisfied that the gift was the result of influence expressly used 
by the donee for the purpose ; secondly, where the relatidns be- 
tween the dorior and donee have at or shortly before the execution ` 
of the gift been'such as to raise a presumption that the donee had 
influence over the donor. In such acase the Court’ sets aside 
the voluntary gift, unless it is proved that in fact the gift was the 
spontaneous act of the donor acting under circumstances which 
enabled him to exercise an independent will and which, justify 
the Court in holding that the gift was the result of a free exercise 


‘of the donor’s will. The first class of cases may be considered as 


depending on the principle that no one shall be allowed to retain 
any benefit arising from his own fraud or wrongful act. In the 
second class of cases the Court interferes, not on the ground that 
any wrongful act has in fact been committed by the donee, but 


(1) [1900] 1 Ch, 243. 
(2) [1887] 36 Ch, D. 145. 


` 
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on the ground of public policy, and to prevent the relations which 
existed between the partips and the influence arising therefrom 
being abused.” 

Another case of this class is Zacke Noriah v. Shaik Allic Bin 
Omar (1). On behalf of the appellant a good deal of ‘reliance 
was placed on the last-mentioned decision because there the donee 
had independent advice froma lawyer and yet the gift was set 
aside because the lawyer did not fully comprehend the situation 
that the donee was makinz a gift of practically the whole of bis 
property and did not bring home to the mind of ‘the donor that 


she could more prudently and equally effectively benefit the donee < 


by bestowing the property upon him by Will. 

Now there is no reason why the principle governing this class 
of cases should not be equally applicable to .cases in which the 
transaction is challenged not by the donee himself but. by some- 
body claiming through the donee after the donee’s death. The 
only difference being that in such a case there is the fact, which 
has®to be thrown into the scale by which the facts are to be 
weighed, that the donee during the period that he was alive did 
not challenge the transaction. Mr. Chowdhury has therefore on 
the strength of Juche Noriakłs case (1) argued that in the case 
before us it was the duty of the pleader who is said to have helped 
Muktamani in putting the transaction through to have dissuaded 
her from making the gift and to have advised her that she could 
equally effectively make a Will bequeathing the property to the 
intended donee. We are not prepared to regard this argument as 
well founded. < 

In the first place it should be noticed that it is petfectly plain 
that in the first of the two classes of cases enumerated above, as 
Lord Sumner has clearly observed in his judgment in the case of 
Faridunnissa v, Mukhtar Ahmed (2), independent advice is not 
necessary but that the burden is capable <f being discharged in 
other ways. And it’ is also clear from what Lord Hailsham L. C. 
has said in Jnche Noriak’s case (1) that that also is the position 
as regards the second class of cases. He has said,—‘“But their 
Lordships are not prepared to accept the view that independent 
legal advice is the only way in which the presumption can be 
rebutted ; nor are they prepared to affirm that independent legal 
advice, when given, does not rebut the presumption, unless it be 
shown that the advice nas taken, It is recessary for the donee 


(1) [1929] A. C. 127. | ‘ 
(2) (1925) L. R, 521. A. 342; 42C. L. J. 531. 
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to prove that the gift was the result of the free exercise of inde- 
pendent will. The most obvious way to prove this is by estab- 
lishing that the-gift was made after th® nature and effect of the 


, transaction had been fully explained to the donor by some inde- 


pendent and qualified person so completely as to satisfy the Court 
that the donor was acting independently of any influence from the 
donee and ' with the full appreciation of what he was doing ; and 
incase where there are no other circumstances this may be the 
only means by which the donee can rebut the presumption. But 
the fact to be established is that stated in the judgment already 


cited of Cotton L. J and if evidence is given of circumstances 


sufficient to establish this fact, their . ordships see no reason for 
disregarding them merely because they do not include indepen- 
dent advice from a lawyer. Nor are their Lordships piepared 
to lay down what advice must be received in order to satisfy 
the rule in cases where independent legal advice is relied upon, 
further than to say that it must be given with a knowledge of 
all relevant circumstances and must be such as a compétent 
and honest adviser would give if acting soley in the interests of 
the donor.” ; | 

Nextly, in the present case, Muktamani was not by the transac- 
tion, depriving herself of all her properties, but only a small portion 
of it and it is obvious that she was acling on .a motive that is per- 
fectly legitimate and understandable. 

Lastly, upon the evidence of D. W. 1 the scribe Gopal Sirdar 
and of D., W.2 the pleader Pramathanath Bhattacharyya there 
is, in our mind, no doubt whatever that Muktamani made. the 
gift fully understanding its true nature and effect. The pleader 
explained to her what the document would mean to. her, «and. 
although the scribe in his cross-examination has tried to help the 
plaintiff his change of front is too patent to escape detection. 

We are of opinion that the Court below was right in its 
decision. We- accordingly order that the appeal be dismissed 
with costs, 


A TM, Appeal dismissed, 
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Tenant holding under bemeadt leases—Recorded as raiyat Sthitiban—Zand 
not shown to be agriculitiral—Status of the tenant—Construction of lease 
+ — Right to share compensation money, under Land Acquisition Act. 


Where a Xabulivat recited that a certain annual rent was fixed in a lump 
and that rent was to be paid in four equal Kists and that the tenant on agreeing 
to pay such rent was taking settle. ent of land as he was prepared to live on the 
land asa tenant ( uteg TATA WA AGA) and further.contained the terms 
“without your permission I shall not be competent to cut down any trees that 
are or will grow on the land. You may cut down any trees for your require- 


ments......Nor shall I acquire any right to transfer by way cf gift or sale or any 


other legal right” 4 


Held that the Kabuliyat did not create anything more “than a waa 


will and that the tenant was not entitled to any share of the compensation money 
awarded in the Land Acquisition proceeding. 


J 


Obiter: Ifthe other terms of the document indicated that a EEE 
tenancy was intended to be created, then the fact that no definite term was 
mentioned in it would lead to the presumption that the intention of the 
parties was to create a tenancy which would enure during the’ lifetime of the 
lessee. os 

Appeal from order of apportionment of compensation money 
by Claimants Nos. 4 and 5. 

The facts of the case will appear from the judgment. 


Messrs. Amarendra Nath Bose and Haridebh Chatterjee for the 
Appellants. x 


Messrs. Hiralal Chakravarty and Panchanon Ghosal for the, 
. Respondents. 


The judgment of the Court was as follows: :. .° 


The only question in this appeal is whether the ‘appellants had 
such rights in. certain lands which had been acquired under the 
provisions of the Land Acquisition Act as would entitle them to a 
part of the compensation money. The lands were ‘acquired under 
a declaration dated the 31st January, 1927 and the -appellants 
were claimants Nos. 4 and 5 in the Land Acquisition proceedings, 


^ Appeal from Original Decree No. 109 of 1932, against the decree of 
Pashupati Basu, Esq , Special Land Acquisition Judge, 24-Perganas, dated the 
ist February, 1932 : 
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eee the former being the tenants in respect of two land acquisition 

1935. plots Nos. 8 and 9,No. 8 being a piece of land and No. 9 a Doda. 

Luxman Chandra Claimant No. 5 was the tenant in respect of two other land acquisi- 
Mistry tion plots Nos. 13 and 14, the former being a piece of land and 

\ Charu Chandra Mitra the latter a tank, The Collector had divided the compensation 
=— money equally between the two claimants on the one side and 


their landlords, the Lakherajdars, on the other. Ona reference 
which arose out of an application made by the landlord and also 
out of an application which the appellants made, the learned Judge 
has awarded the whole of the compensation money to; the Lakhera} 
darr. From this decision the appellants have preferred this 
appeal. 


It appears that the survey and settlement operations were Boing 

on in the locality about the time when the declaration was made 

„and, we are told, that the actual survey had been made in or about 

the year 1925—1926. The record-ofrights that was prepared in 
connection with these operations, we are told, was finally published 
sometime after the declaration. In the record-of-rights, the 
claimants were entered as ‘Raiyats Sthitiban’ that is, settled 
raiyats; and one of the raiyats was described as having a Korfa 
tenant under him. Against the name of the said Korfa tenant, 

there was an entry that according to custom he had occupancy 

right. The land which this Korfa tenant was occupying was 
described as Saliland. The judgment of the learned Judge is not 

very happy and exception may justly be taken to certain remarks 

which are to be found in his judgment which create an impression 
that he was labouring under the idea that the claim which the 
appellant put forward was not a donafde claim but that the object 

of their asserting that they had some rights in the land was simply 

to improve their status, they being by occupation Dhobis, an 
occupation which they were not inclined to own or accept. The 
learned Judge says: “The fact is’ that taking advantage of the 
settlement proceedings they are ambitious to become agriculturists.” 

ù Tbis sort of remark does not appear to us to be just or proper. 
But the decision that he has arrived at on the question of the 
rights of the appellants to the land, in our opinion, is a decision 

which is justified upon the materials that are on the record. The 
learned Judge is right in saying that there is no evidence showing 

that as a matter of fact the appellants were on.the land before they 
executed the two Kabuliyats by which they purported to obtain 

for themselves tenancies in respect of the land acquired. These 
Kabuliyats were executed in 1916 and 1918 respectively. The 


} 
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terms of the two Kabuliyats are the same and if the character of 
_ the tenancy of the appellants bas to be determined, the terms of 
the Kabuliyats have got to be primarily looked into. The-Kabuliyat 
‘States that a certain annual rent was fixed in a lump and that rent 
was to be paid in four equal Kists and the tenant on agreeing to 
such rent was taking settlement of land as he was prepared 
to live on the land as a tenant ( eatetca wiata sfata etfal ) and was 
accepted by the lessor. Then it says: “Without your permission 
1 shall not be competent to cut down any trees that are or will 
grow on the land. You may cut down any trees for your require- 
ments.” These two sentences clearly indicate that no right to the 
trees was to be enjoyed by the lessee. Then there is a 
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clause wbich, in our opinion, is of considerable importance. It 
runs in these words: “Nor shall I acquire any right to transfer by ` 


way of gift or sale or any other legal right.” The plain words of 
this clause would suggest that the lessee was not to hava any right 
under their respective lease to transfer by gift or sale or any kind 
of rifht whatsoever. But Mr. Bose appearing on behalf of the 
appellants has argued that the expression “ or any other legal right” 
is to be understood as meaning any other right which a tenant 
might acquire by remaining on the land for sometime, that is to 
say, some future right which a tenant coming under a lease of this 
description might acquire by occupation of the land for sometime. 
His object in putting this interpretation is to make out that the 
lessees might acquire a right of occupancy. Unless the words of 
the clause are unduly strained it is not possible to attribute to it the 
meaning which Mr, Bosé wants to attribute to it. There is no 
clause, it should be noted, suggesting that 86 long as the tenant goes 
on paying the rent that is fixed by the lease, he would be allowed 
to remain in occupation of the land; and in that respect the 
Kabuliyat seems to contain terms which are almost entirely one- 
sided. ` 

Certain cases have been cited before us by Mr. Bose in order to 
induce us to hold that there being no words expressly limiting the 
term for which the lessee would be entitled to remain in occupa- 
tion of the land, it should be held that the lease would enure during 
the lifetime of the lessee. In one of these cases, namely the case 
of Ashutosh Lahiri v. Chandi Charan Mitra (1) the head-note 
says: ‘Where a lease was to the effect that the land was settled 
with the lessee at an annual rent and the lessee was to enjoy and 
possess the same by constructing a homestead and residing there- 

(1) (1926) 31 C, W, N, 46, 
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peas in, regularly paying the rent” and “there was no term of inheritance? ., 
1975. in the lease, the interest created by the lease which was neither.’ * 
ly fi t th te 

Luxman Chanda {08 2 definite term nor one expressly for perpetuity, was not that 7, 


Mistry ofa tenant-at-will or of a yearly tenant and it would be right to 

Charu Chandra Mitra 2Pply to it the general rule of construction which isto the effect 
- that if a grant was made to a man for an indefinite period it 
enures ‘generally speaking at least for the life-time of the grantee 
unless there were some’ words showing the intention that .a 
heritable grant was made”, The lease in the present case 13, it 

ý is true a lease without any term fixed. But the clause to which 
we have referred and which provides that the lessee shall acquire 

f no other legal right by which we understand that be shall not 
acquire any'other legal right under the lease is a clause which, 
in our opinion, makes a good deal of. difference. Imany case the 
decision quoted above turns on its own facts and the head note 
is one which is certainly misleading. In that case, after. referring 
to the fact that there was no term of inheritance in the lease and 
that the lease was one, neither for a definite term nor one expressly 
for perpetuity, , what was said in the judgment was that in those 
circumstances the terms of the document themsélves not being 
‘very clear it was competent to look into the surrounding circums. 
tances. And anumber of surrounding circumstances were referred 
wo. to as facts which had been found by the Court below for which 
there is nothing corresponding to the present case. It was found 

in that case that the lessee was to build his dwelling house on 

! the land. There is no such provision in ‘the present lease. 
Of course it cannot be said that it- was intended that ño house 

was to be erected - although the lease was granted for residential 

Š purposes. But there were otber facts. In that case another 
finding- was that atthe time the lease was granted, a substántial 

sum was paid by the lessee to the lessor as Nazarana. Then there 

was the fact that the lessee erected with the permission of the 

lessor some substantial structure upon the land and there were 

two transfers of the lessee’s interest and so oh. None of these 

facts appears in the present case and upon the. plain words of the 

Kabuliat to which we have referred, it seems to us that nothing 

more than a tenancy-at-will was intended to be created by the 

document. Another case to which our attention has been drawn 

isthe case of Jogesh Chandra Roy v. Makbul Ali (x). In that 

case, the grant was of an Itmam., the word itself suggesting a 

- tenancy which can never be of a precarious nature and with regard 


(1) (1920) I, L. R. 47 Cale 979. 
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«toa grant of that description it was said. “If a`grant be made Sry 
sitoa man for an -indefinite period, it enures, generally speaking, 1935. 
4 for bis life-time and passes no interest to his heirs, unless there re 
| are some words showinz an .intention to grant an hereditary Mistry 
" interest”, “Ifthe other terms of the Kabuliat in the present case Charu Chandra Mitra 
indicated thata permanant tenancy was intended to be created = 


then the fact that no definite term was mentioned in the docu- ' . 56 


ment would perhaps have entitled us to presume that the intention 
Gf the parties was to create a tenancy which would enure during 
the lifetime of the lessee. | , 
' Weare of opinion that the present Kabuliat does not create 
in favour of the lessee,any interest which can be held to be any- 
thing more than a tenancy-at-will. So far as the record cf rights 
is concerned, the learned Judge was inclined to think that because 
the lands were situated within the limits of Joynagore Municipality, 
therefore, the ‘record of 1ights was of no value. With this con- 
clusion of the learned Judge, we cannot agree because it may be 
that ghe tenancy, having regard to the use that has been made 
ofit, can be regarded hot merely as one for “residential purposes 
but also for horticultural purposes. And if the latter be the fact, 
the record of rights in this particular case will have the same value 
as it would have in any other case. ‘But the entries appear to 
‘us to be incorrect inasmuch as the evidence’ that ‘has been 
adduced in this case clearly shows that what is stated in the entries 
is not hat is the real state of facts. The under tenancy is said 
to be a Saliland inthe record of rights. But the evidence which 
the defendants have adduced in this case and to which our atten- 
tion has been drawn shows that the land had never been paddy 
‘land, at least not before it was settled with a person who is said 
to be an -under-raiyat. The whole -of the evidence is to the ‘effect 
that the claimant, whose land it is, had grown vegetables, plantain, 
betel-aut, cocoanut and some other trees. There are no materials 
on which it can be held that the entry of the name of this claimant 
as settled raiyat in the record cf rights was justified and such 
materials as there are before us amply prove the contrary. That 
being the position, we do not see how it is possible for the 
appellants to contend that any rights which they have ’ under the 
lease entitle them toa share in the compensation money. The 
decision of the learned Judge seems to us to be correct. 
We accordingly dismiss. this appeal. Having regard, however, 
to the fact that the appellants were on the land fora- period of 
about ten years or 80, we think we ought not to make them liable 
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eni for the costs of this appeal because in our judgment they had 
, 1935. enough justification to prefer this appeal, having regard to the 
Darran Chandan extremely unsatisfactory nature of the judgment appealed from, and ` 
Mistry also in view of the fact that their . occupation of the lands fora ';, 
Charu Chandra Mitra Series of years may have created in their mind a genuine belief 
— that they have some higher rights in the land. l 
' AC Ge l Appeal dismissed, 
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Justice R. E. Jack. 


CRIMINAL.. KAMAL KRISHNA SARKAR 
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ʻ ey 
~' ` Sedstion—Indian Penal Code (Act XLV of 1860), Sec. 124A—Hatred—Sugges- 
ting some other form of government. 


There was a meeting of the- Bengal Youth League, and there was a red 
banner with hammer, sickle and star. The audience were composed mostly of 
ae Bengali youths of the student community and a number of speeches were made. 
The speech of the accused amounted to a recommendation of the Bolshevik 
form of government as preferable to what is generally called the ‘‘capitalistic’’, 
form of gcvernment, that is, the present form of government. The accused 
encouraged the young men, whom he was addressing, to join the Bengal Youth 
League and to carry on a propaganda for the purpose of inducing as large 
a number of people in India as possible to become supporters of the idea of 
communism as represented by the present Bolshevik system in Russia : 


Held, that such kind of speech did not amount to sedition under section 
124A of the Indian Penal Code, as suggesting some other form of govérnment 
was not to bring the present government into hatred or contempt. 


` Appeal by the Accused under sections 408 (c) and 411 of the 
Criminal Procedure Code. rae 


The accused was convicted | under section 124A of the 
Indian Penal Code and sentenced to one year’s rigorous imprison- 
ment. 4 
: The material ae appear from the judgment. 
*Criminal Admitted Appeal No. 173 of 1995, against the order of 
Sa K. Sinha Esg, Chief Presidenty, Magistrate,“Calcutta, dated the 19th 
Febrtiary, 1938. 


/ 


Vor LXIL] l HIGH COURT, 


Messrs. B. Das and Hiran Kumar Roy for the Accused, 

Mr. D. N. Bhattacharya for the Crown. i 

The judgments of the Court were as follows : 

Lort-Williams, J :—In this case, the appellant iwas convicted 
of sedition under section 124-A Indian Penal Code and sentenced 
to rigorous imprisonment for one year. 

The gpeech in which he made the remarks complained of was 
delivered at Shraddananda Park on N ovember, 22, 17934. There 
was a meeting of the Bengal Youth League, and there was a red 
banner with hammer, sickl2 and star The audience were composed 
mostly of Bengali youths of the student community and a number 
of speeches were made. 


# 


The accused moved a resolution, amani emphatic condem- 
nation of Government legislation as being calculated to gag the 
working class movement in India, in declaring the communist 
party of India and various trade unions and labour organisations 
illegal, while ant-working class organisations like the Indian 
Natfonal Congress and the Congress Socialist party had not been 
banned, and had been allowed to prosecute their aims of sabotag- 
ing the real class struggle for emancipating the toiling masses of 
India. The resolution ‘also condemned the banning of the 
Communist party of India and other militant claas orgahianoni in 
the Punjab and Bombay. ; 

In his speech the accused referred to these orders made 
by the Government, and explained ‘that what was meant 
was that the Government by such, banning of certain orga- 
nisations were making it easier for the” organisations which 
were carried on by the well-to-do and the capitalists, one of 
the aims of which was to,put down the workers’ movement, 
to pursue the new reformist movements which were favoured by 
these other bodies. The rich, Gandhi and the Congress were all 
lumped together by the speaker as being supported by the Goverm 
ment. Then he proceeded to deal with the Round Table Con- 
ference and pointed out that at one time the Government had 
declared the Congress illegal, but that it was the object of the 
Government, and by reference the speaker obviously wanted to 
‘include all Governments, to encourage the reformist movement 
asa method of checking the revolutionary movement represented 
by the communist party, the Bolsheviks and others. The rest 
of the speech was a mere recital of facts, either of recent or past 
history. A great deal of it was obviously .taken from well-known 
and quite respectable - books which have been Eee recently 
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about tbe world economic depression, the alleged failure of the 
capitalistic. system, and the necessity of finding some other method 
for the distribution of goods. In fact, all that the speech amounted 
to was a recommendation of the Bolshevik form of Government 
as preferable to what is generally called, the ‘capitalistic’? form of 
Government, i. e. the present form of Government. And all that 
the speaker did was to encourage the young men, whom he was 
addressing, to juin the Bengal Youth League and to carry on 4 
propaganda for the purpose of inducing as large a number of 
people in India as possible to become supporters of the idea of 
communism as represented by the present Bolshevik system in 
Russia. 

It is really absurd to say that speeches of this kind.amount to 
sedition. If such were the case, then every argument against the 
present form of Government and in favour of some other form of 
Government might be alleged to lead to hatred of the Government, 
and it might be suggested that such idea brought the Govern- 
ment into contempt, To suggest some other form of Governfnent 
‘ig not necessarily to bring the present Government into hatred or 
contempt. a , 

The learned Magistrate, who tried “the case, obviously takes 
a strong view with regard to Bolshevism. He does not like it ; 
neither do J, nor do a very large number of sensible people. That 
does not mean that one may not make speeches of this kind, I 
do not like quite alot of things that people do constantly from 
day to day. That is no reason for suggesting that those people 
are guilty of sedition or of attempting to bring the Government 
into hatred or contempt. 

In my opinion, it is not wise to institute prosecutions against 
the makers of speeches of this kind. The effect of it to give the 
impression that the Government are desirous of taking the kind 


‘of steps which, we understand, have been taken in countries like 


Germany and Italy, where the right of free speech has practically 
disappeared. So far as we know, that is not the present position 
in India. In any case, the present speech is a long way from 
coming within the provisions of Section 124-A Indian Penal Code. 

The conviction and, sentence passed, on tbe appellant are, 
accordingly, set aside and he is acquitted. 

The appellant, who is on bail, will be discharged from his 
bail bond. 

Jack, J.:—I agree. 
A. T.M- Conviction set aside, 


Vou, LATI.) . HIGH COURT, E 
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, 


SURESH CHANDRA MITTER.* 


Cheating—Indian ‘Penal Code (Act XLV of 1860), Secs. 30, 420—'" Induces to 
deliver any p.operty’’—Paper on which account ‘is written, if property— 
‘Valuable security’—Receipt, tf property or valuable security-—Cheque. 


The complainant’s firm cleared certain goods on b:half of a firm of which the 
accused was the Managing Director. The complainant firm sent a bill on the arst 
June, 1934 for goods sent on or before 20th June, 1935, showing that a sum of 
Rs, 264-15 annas was due ; the bill was acknowledged by the firm on the same 
date. No payment was made, but on the and July, 1924; the accused gave a post 
dated cheque for the amount. The complainant firm receipted the bill by writing 
upon it “ Received by Cheque No....,.7’. The cheque was dishonoured on the 
4th July. In the meantime the firm Wa gone into liquidation, the accused 
was charged under section 420 of the Indian Penal Code : 


Held, that no offence was committed under section 420 of the Indian Penal 
Code. 


+ 


That the accused did not induce the complainant to deliver any property in 
exchange for the cheque, as the goods had already been delivered. 


That the plece of paper upon which the account was’ written was not property 
within the meaning of section 420 Indian Penal Code. + 


That the receipt was neither property under section 420 Indian Penal Code 


dor valuable security within the meaning of section 30 Indiam Penal Code as it 


did not extinguish or release any legal right, and the giving of receipt did not 
cancel or extinguish the rights of the complainant firm. 


That the receipt could not even come within the last part of section 30 Indian 


Penal Code, which says “ Whereby any person acknowledges that he Hes under 
legal liability or has not a certain legal right. ” 


A cheque is only a promise to pay, either on demand or upon the. date to 
which it has been post dated. 


The remedy of the complainant firm lay in a suit for breach of company’s 
contract, to pay the. amount of the invoice or in the #aoIYene) Proceeding. 
Appeal by ‘the Accused under section 410 of the Criminal 
Procedure Code. 


d 


The accused was convien ‘under section 420 Indian Penal Code 
and sentenced to be detained till the rising of the Court and to pay 
a fine of Rs, 600, in default 6 months’ rigorous imprisonment (out 


*Criminal Admitted. Appeal No. 82, of.1935, against the order of U. Bari Esq, 


Presidency AERA Calcutta, dated the 3rd January, 1935. 
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of the fine, if realised, Rs, 300 to be paid to complainant as 


compensation). 


The material facts appear from the judgment. 


Messrs. Sures Chandra Talukdar and Hirendra Chandra Ghose 
for the Accuséd. 


i l 
Messrz. Sarat Chandra Janah and Mrityunjoy Dey for the 
Complainant. 


Mr. D. N. Bhattacharya for the Crown. 
The following judgment were delivered : 


Lort-Willlams, J.: In this case the appellant was convicted 
by a Presidency Magistrate of an offence under Section 420 of the 
Indian Penal Code and sentenced to be detained till the rising of 
the Court and to pay a fine of Rs. 600, in default 6 months’ rigorous 
imprisonment. Out of the fine, if realised, Rs. 300 was to be paid 
to the complainant as compensation. The offence complained 
of was that of cheating the complainant’s firm on or aboug the 
ard July, 1934, at Calcutta, by dishonestly inducing the said firm 
to deliver a bill that is to say an invoice for Rs. 264-15 in exchange 
for a cheque No. A7z55136 upon the National ‘Bank of India, 
which was subsequently dishonoured. 


The case for the prosecution was that the complainant’s firm, 
the Atlas Agency of 20, Strand’ Road, Calcutta, cleared certain 
goods on behalf of the firm of M. L. Shaw & Co. Ltd., of 
which the accused was the Managing Director, from K. P. Dock 
No. 4 per S. S, “Clan Macnair.” The complainant firm sent a bill, 
Exhibit 7, showing that the sum of Rs. 264-15 was due in respect 
of these services rendered for out of pocket payments in respect of 
customs duty and other charges. The bill was sent on the 21st 
June, 1934, and was acknowledged by the firm of M. L. Shaw 
& Co. Ltd, on’the same date. No payment was made, but on 
the 2nd July, 1934, Bholanath Mullick, an assistant in the firm of 
the Atlas Agency, met the accused and pressed him for payment 
It is alleged that the accused then gave a cheque for the amount 
of the bill and Bholanath receipted the bill by writing upon it 
“ Received by cheque No. A755136” Underneath that writing 
ig a one-anna revenue stamp which is cancelled by a rubber stamp 
with Atlas Agency uponit. Underneath that is the signature of 
B. Mullick. : 


The evidence shows that Bholanath’s recollection is not 


- accurate as to the date when the cheque was given, The accused 
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stated that that he gave a post-dated cheque, and this is confirmed 
by the fact that in the counterfoil of the cheque book of the firm 
of M. L. Shaw & Company, the cheque to the Atlas Agency is 
dated the 3rd July, 1934, but the next cheque, in favour of the 
Electric Supply Corporation, is dated the 28th June, 1934. It 
seems reason vbly clear, therefore, that the cheque was given to the 
Atlas Agency, either on the 28th, or prior to the 28th June, 1934. 
The cheque, was dishonoured and returned on the 4th July, 1934. 
The complainant’s firm then wrote to the firm of M. L. Shaw & Co. 
and received a reply regretting the dishonour of the cheque and 
asking the Atlis- Agency to send their representative to receive 
payment of their bill on the 9th July. But on this day no pay- 
ment was made and, thérefore, the complaint was lodged on the 
ith July, 1934, 


The defence was that the dispute was cf a civil nature and 
that the firm of M. L. Shaw & Co. Ltd., had gone into liquidation, 
and that these criminal proceedings had been started to put 


preasure on the accused. M. L. Shaw & Co. went into liquidation 


about the middle of July, 1934. 


The Magistrate came to the conclusion that these facts showed 
that. the accused had antecedent intention to -defraud the com- 
plainant. But that is not the question which he had to decide. 
Section 420 of the Indian Penal Code provides that ‘ Whoever 
cheats and thereby dishonestly induces the person deceived to 
deliver any property ‘tos any person, or to make, alter, or destroy 
the whole or any part of a valuable security, or anything which is 


signed or sealed, and which is capable of being converted intoa ` 


valuable security, shall be punished.” 


The Advocate, who has appeared on behalf of the complainant, 
has argued that what the accused did amounted either to inducing 
the complainant to deliver property to him, or to make a valuable 
security, or sOmething- which was signed, and which was capable 
of being converted into a valuable security. With -regatd to the 
first part of the argument, the goods, which were the subject-matter 
of the clearing charges, had been delivered to M. L. Shaw & Co. 
Ltd. on or before the 2oth June, 1934. Itis clear, therefore, that 
the accused did not induce the, complainant to deliver any property 


in exchange for the cheque, because the goods had already been. 


delivered at an early date. It can hardly be contended that the 
piece of paper upon which the account is written is property with- 
in the meaning of this section, or that the receipt is property within 
that meaning. 
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The learned Advocate relied more upon the second part. of 
his argument and contended that the receipt is a valuable security 
within the meaning of section 30 of the Indian Penal Code. That 
section provides that “The words ‘valuable sécurity’ denote a 
document which is, or purports to be, a document whereby any 
legal right is created, extended, transfened, restricted, extinguished 
or released, or whereby any person acknowledges that he lies under 
legal liability, or has not a certain legal right.” 

The receipt does not extinguish or release any legal right. 
Until payment of these charges, the rights of the Atlas Agency 
against M. L. Shaw & Co. Ltd, remain, and- the giving of the 
receipt does not cancel or extinguish them. The receipt could 
be given in evidence to prove that the payment had actually been 
made, but it would always be open to the Atlas Agency to rebut 
this evidence by showing that in fact no payment had been received 
by them. Moreover, the receipt does not even purport to be 
an acknowledgment of payment. It amounts only to, an ac- 
knowledgment thata cheque No. A755136 has been received by 
the Atlas Agency. Even if the cheque had not been post-dated, 
this receipt would not have amounted to any more than an 
acknowledgment that the cheque had been received, and it would 
always be open to the Atlas Agency to show that: the cheque had 
never been paid. Still more is this so, when. the cheque was 
post-dated. In either case a cheque is only a promise to pay, either 
on demand, cr upon the date to which'it-bas/been post-dated. 
Therefore, the only effect of the receipt is an acknowledgment 
that a promise to pay has been given by M. L. Shaw & Co. to the 
Atlas Agency by means of the cheque in question. It is clear, 
therefore, that this receipt cannot even, come within the last part 
of section 30 which says “whereby any person acknowledges 
that he lies under legal liability, or has not a certain legal 
right”. | e 

The Atlas Agency, by wriling ‘received by cheque” on the 
back of the bill, did not acknowledge that they had not a certain 
legal right. As I have already stated, all that they acknowledged 
was that they had received a promise to pay the money which, 
if paid, would have extinguished their legal right to receive the 
amount Rs. 264/15/- stated upon the invoice.’ | | 


It is clear, therefore, in my opinion, that the facts in this case 
do not support the charge made against the accused. His conten- 
tion that no crime has been committed, but that the Atlas Agency 
has rights against him in a Civil Court is correct. The remedy 
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ofthe complainant lies:in a (suit for breach of M. L. Shaw and 
‘Company’s ‘contfdct to pay the amount of the invoice or in the 
Insolvency proceedings. Consequently, the conviction and sen- 
tence are set aside, and the accused is acquitted. The fine, if paid, 
must be refunded. 


Jack, J.: I agree. 


A TMO Conviction set aside, 


"APPELLATE CIVIL. 7 
Before Mr, Justice M, N. Mukerji, and Mr. Justize S. Æ. Ghose, 


“RAJA JAGADISH CHANDRA DEO.DHABAL DEB 
a4 A A + 9, 
SRINATH CHANDRA PANI, AND ON HIS DEATH 


HIS HEIRS AND LEGAL REPRESENTATIVES 
MOHINI MOAN 'PANI AND OTHERS.* 


Pradhani tentrê—Incidents df Tnjunetion— Hat, 


The Prodhani tenures ‘not being statutory tenures, the incidents of any 
particular tenure must largely be the creature of custom or of contract. 


A Hat is a useful institution which is run for the benefit of all the villagers, 
and unless a proper case favouring an injunction satisfactorily made out no injunc- 
tion restraining defendant from holding the Hat ought to issue. 

Appeal by the Plaintiff. 
Suit for ‘declaration, -for ejectment and mesne profits and for 
permanent injunction. i i 


4 1 


The material facta appear from. the judgment, i ; 


Dr. S. C. Basak, Messrs. Narendra Krishna Basu and Ambica 
Prasanna Sen Gupta for the Appellant. 


Messrs. Gunada ;- Charan Sen, Pyari Mohan Chatterji and 
Bankim Chandra Koy for the Respondents, 


¥ 


1 C, À, v. 

Appeal from Original Decree No. 252 of 1931, against the decree of Babu 
Surendra Nath Sen, Subordinate Judge, 3rd Court, of Midnapore, dated the 
"13th July, 1931: l ; 
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The following judgment was delivered : 

The suit which has given rise to this appeal relates to a Hat 
in Movgah Parihati, which is one of the Mouzahs of Pargana 
Dhalbhum of which the plaintif isthe proprietor. Raja Satrughan 
Deo Dhabal Deb, a former proprietor of the Pargana had let it 
out in Ijara right for a period of 25 years to’ one Mr. Mathewson 
on the 8th March, 1905. Mr. Mathewson transferred his said 


‘rights to the Dhalbhum Syndicate on the 8th June, 1905, who in 


their turn sold their rights to the Midnapore Zemindari Company 
on the rath March, 1909. On the expiry of tbe Ijara on the r4th 
September, 1929, the Company relinquished possession of the estate 
in favor of the plaintifs, the present proprietor. 

The plaintifi’s case as laid in the plaint, put quite shortly, is the 
following: In 1877 a part of Movzah Parihati which was their Hasil 
was let out in Pradhani right to one Raghunath Pani father of the 
defendants Nos, 1 and 2 by the Manager of the Court of Wards who . 
was in management of the estate on tehalf of the then proprietor 
Raja Ram Chandra Deo Dhabal Deb, a minor. Raghunath Pani 
executed a Kabuliat on the rst September, 1877 in favor of the 
Deputy Commissioner of Singbhum fora period of 4 years, and 
entered upon his duties as Pradhan and after acting as such for 
a year,—that is to say realising ‘the i income, paying the landlord’s 
share and appropriating his Pradhani remuneration—died. On 
the 13th September, 1878, his son, the cefendant No. 1, Srinath 
Pani executed a fresh Kabuliat fora period of 7 years on similar 
terms as were contained in his father’s Kabuliat and took up his 
office as Pradhan. Soon afier, Raja Ram Chandra Deo Dhabal 
Deb attained majority, and got his estate released from the Court 
of Wards, but the estate was again taken over by the Governmeht 
under the provisions of the Chota Nagpur Encumbered Estates 
Act. The period of his Kabuliat having expired with the end of 
the Fasli year 1291 the defendant No. r on the 4th Falgoon 
1294 B. S. (= 15th February, 1888 ) executed a Dowl. In the 
Kabuliat the quantity of Hasil land for which the Pradhani settle- 
ment was made was put down as 468 Bighas ro Cottahs and the 
income thereof being taken as Rs. 230/4a8/3p, 20 per cent thereof 
was set down as Pradhani remuneration, and the balance Rs. 184/ 
4as toghther with some other small charges was made payable to 
the proprietor. Inthe Dowl the total quantity of cultivated land 
was stated to be 529 Bighas, 19 Cottahs; 12 Chittaks, the income 


` as Rs, 286] 12a8, the remuneration at zo per cent and the balance 
, with other small charges payable to the proprietor’ was Rs, 216° 


f 


Vou. LXII. | HIGH COURT. 


12as/s¢, This Pradhani settlement was renewed from time to time. 
The plaint then stated the following’: 

“It was definitely understood that the Pradhan would realise the 
income of the estate from the Hasil lands only and would retain 
‘the percentage of Pradhani remuneration and deliver to the estate 
the balance according to the instalments agreed upon. That it 
was also agreed upon that the Garabadi Patit Jungle lands, Bunds 
and banks’ in'the Mouzah should remain in the Khas possession 
of the proprietor. .The Prodhan would have nothing to do with 
the same eee keeping ale to protect the interest of the 
proprietor.” 

The engagements just described continued during the term of 
the- Ijara for 25 years spoken of above. During the cadastral 
“survey operations, the records of which were finally, published in 
1908,:a Hat was found to exist on C. S. plot No. 572 of the Mouzih 
and it was recorded as in the Khas possession of the Dhalbhum 
Syndicate, the then Ijaradars. In 1906 the Syndicate through 
‘theif Tehsildar realised the income of the Hat. In r313 (= 1907 ) 
the Syndicate gave a settlement of the Hat to ‘the defendant No. 
I for 5 years authorising him to take the, income subject toa 
payment of Ri 300 a year. The defendant No. 1 paid Rs. 25 
a month to the Syndicate for thẹ months of Jaisth to Magli of that 
year and also some further’ sums, but subsequently refused to 
execute a proper Kabuliat. The rights of the Syndicate having 
‘been transferred to the Midnapore Zemindari Company, the latter 
in the year 1915 instituted a suit against the two defendants for 
ejecting them as trespassers. The suit ended in a compromise by 
which they agreed to ‘pay annually, Rs. 1300 as income of the Hat 
and also agreed to certain other conditions. .The defendants how- 
ever in excess of the their rights and in bréach of the terms of the 
said compromise had been gradually + removing the Hat from C. S. 
plot No. 572 and hal been extending the Hat to some culturable 
‘and other lands of the Mouzah, viz. C. S. plots Nos. 106,107, 108, 
109,95, 110 and 113. Consequently, on the expiry of the 25 
years’ Ijara, the plaintiff having got his estate freed from it, caused 
notices:to be served on. the defendants once in October, 1929, and 
again on the rrth February, 1930, and ‘instituted the present suit. 
The prayers in their substance were the following :— 

(a) That the plaintiffs title as proprietor be declared in Tapeet 
of C..S. plots Nos.. 572,-106, 107, 108, 109, 95 110 and 113 of the 
- Mouzah > 
< (b) That the defendants be evicted from C S. plot No: 572 and 
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ve ‘awarded mesne profits and 


"1935. l (c) That a permanent injunction be granted restraining the 
Raj Jagadish Chan. Gefendants from holding the Hat in ‘any land including C. S. 
dra Deo Dhabal Deb plots Nos. 106, 107, 108, 109, 95, 110 and 113. 


Srinath Chandra The other two defendants namely Nos. 3 and 4 were two shop- 
eats keepers, the former having a grog shop and the latter a tailor’s shop 
in the Hat. 


The plaint, however the merits of the allegations made in it 
may be, is not difficult to comprehend. That cannot, however, 
be said of the written statements of the first two defendants, which 
are principally concerned with denying every single’ statement 
made in the plaint, and are full of inconsistent, statements, prolix 
and verbose. The principal points that may be gleaned from 
these two written, statements, that of the defendant No. 2 being 
somewhat fuller than that of the defendant No. 1, are the 
following:—The Pradhani right to the Mouzah was originally 
acquired by one Bihari Lal Panda under a grant from the then | 
proprietor, Raja of Dhalbhum, dated the month of Mesh (BafSakh) 
“1195 B. S., the right being a permanent, heritable and transferable 
tenure-right to the entire Mouzah, including all cultivated and 
non-cultivated lands. Bihari was succeeded by his’ widow Parbati, 
and Parbati was succeeded by her daughter ‘Gangamoni; Ganga‘ 
‘moni made a gift of the tenure to Raghunath, from whom the 
two defendants inherited it. The Kabuliyat of Raghunath was 
denied, but it was alleged that the Court of Wards had at ‘that 
time revised all Pradhani settlements in the Pergana without 
regarding the existing rights of the Prodhan., Defendant No. 
Is own Kabuliyat was impugned as having been executed 
“without knowledge of its contents. The Dowl was repudiated as 
afurged document. As regards the Hat it was asserted that it 
was established in 12:69- B. S$ by Kartic Chandra Pani, 
grand-father of the defendants Nos. r and 2 on the, land‘ of 
C. S. plot No. 572 under a Sanad granted by the then proprietor 
of the estate. It was also. alleged -that as: the ‘Hat increased in 
importance other markets began to be establisted since 1906, and 

! that there are such markets in C. S. plots Nos. 127, 108, 109 and 
“110, but not in any of the other four plots also mentioned in the 

plaint, and further that these markets had nothing : to; do with the 

Hat but were different therefrom. It was pleaded that’ it was 

within the authority of the Prodhan.to establish such, Hats'on 
Prodhani lands, It was denied that there was any extension of 

- the Hat on any -culturable or Bastu lands of the Mouzab.' The 


i 
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settlement of the Hat with defendant No. 1 in 1313 and payment 
of money to the Ijaradars or their officer was denied, The 
compromise: in the suit of rọrg was assailed as having been 
brought about by coercion and undue influence. 

In the written statements of the defendant No. 3 it was peada 
that he had a liquor shop in the Hat in C. S. plot No. 572 which 
he holds on hire from the defendant No. 2, and want of notice 


and of a cause of action was also pleaded. The defendant No. 4 
did not appear. 


- The Subordinate Judge having dismissed the suit, except as 
regards the prayer for a declaration of the plaintifi’s proprietary 
right, the plaintiff has preferred this appeal. 


Now, what is the foundation of the Prodhani right of the first 
two defendants or rather of the defendant No.1? The plaintifs 
(case is that it had its origin in the Kabuliyat which Raghunath 
Pani executed in favour of the Manager of the Court of Wards 
under whose management the estate was at the time, the proprietor 
Rajf Ram Chandra Deo Dhabal Deb being a minor. The 
defendants attribute it to a grant made in Mesh (Baisakh) 1195 
by the then proprietor of the estate to one Behari Lal Panda. 
They have produced in support a Potta Ext, J and a transliteration 
of it, Ext. Jr, dated the 16th Mesh 1195 Amli year (= 25th April, 
1788) purporting to bave been granted by Jagannath Deo Dhabal 
Deb to Bihari Lal Panda, settling village Parihati at an annuel 
rental of Rs. 42 and of 7 annas for a Boda Bakri Kari for the 
idol Thakurani and saying,—“You will enjoy with great felicity down 
to your sons and grandsons, etc. in succession the trees and the 
fish within the four limits of the’ village.” The course. bf devolution 
of the right from Bibari Lal Panda to the defendants Nos. 1 and ` 2 
as alleged on ‘their ‘behalf has been satisfactorily proved by a series 
of documents which the Subordinate Judge has referred to in’ his 
: judgment and indeed the finding of the Subordinate Judge in their 
favour on that point has not. been.challenged before us. But there are 
<. considerable ‘difficulties in the way of accepting Ex. J: as- a genuihe 
document. The defendant No. 1 Srinath and Jatindra the son of the 
-defendant No. ‘2, in. their deposition have giv.n accounts of the cus- 
tody ofthe document which .are not quite 1econcilable with each 
otber and are highly unconvincing. In the record of rights of Mou- 
- gah Parihati (Ex. 26) -dated 8th April, rg08 it was definitely stated 
that there was’ no Pradhani: Potta but possession was being held 
‘under a Dowl Jamabandi. In the proceedings.under Section 
103 A of the Bengal Tenancy Act’ (Vide judgment: Ex. Y dated 
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26th August, 1908) which arose out of the contest between the 
Dhalbhum Syndicate on the one hand and the defendant No. 1 
on the other, the former claiming that the status of the defendant 
No. 1 was a year to year Prodhani, and so a tenant-on-sufferance 
ejectable on notice and the latter objecting to that claim on the 
ground that his Prodhani right was permanent, heritable and 
transferable ; neither this Potta nor any other was produced in 
support of such objection. In Rubokari (Ex. X) dated 1854 in 
a suit relating to the Prodhani right to Mouzah Parihati on 
Gangamoni’s death there is mention of a Potta in Oorlya character 
granted by Raja Jagannath Deo Dhabal Deb to Biahri Lal Panda 
written on palm leaf. If that Potta related to Mouzah Parihati, 
as in every likelihood it did, the document now filed must be 
a fabricated one. The learned Judge appears to have been of 
opinion that the Dakhilas Ex. G series, dated 1247 B. S, down- 
wards, show payment of rent at the rate of Rs, 42 asin Ex. J; 
but in this the learned Judge seems to have been wrong because 
we have eximined the Dakhilas but do not find that in ang year 
the rent was of that amount. At the same time we think there 
cannot be the slightest doubt that the Prodhani right was acquired 
by Bihari Lal Panda inasmuch as that fact and the successive 
devolution of that right from him has been recited or referred 
to in a large body of documents the authenticity of which is 
beyond question. Amongst these it would be enough to refer 
here to one, namely Ex. A, a written statement which was filed 
by Raja Chitreswar Deo Dhabal Deb in 1854. The Prodhani 
tenure in the present case had been in existence from long long 
before 1877; and Raghunath’s Kabuliat of 1877, the defendants’ 
Kabuliat of 1878 and the defendant No. 1’s Dowl of 1888 cannot 
be treated as independent engagements overriding the previous 
relations between the proprietor and the Prodhan. 


The next question is, what are the incidents of Prodhani right? 
The general features of a Prodhani tenure are described in the 
District Gazetteer of Singhbhum, and the Final Report of the 
Survey and Settlement Operations of Paragana Dhalbhum, extracts 
from which have been reproduced in the judgment of the Subor- 
dinate Judge. But Pradhani tenures not being statutory tenures, 
the incidents of any particular tenure must largely be the creature 
of custom or of contract. No custom has either been pleaded or 
attempted to be proved. And as regards contract there is no 
evidence of the contract under which this tenure was originally 
created. The Kabuliats of 1877 and 1878, and the Dowl of -1808, 
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the genuineness and bona fides of which we have no reason’ to’ 
doubt, throw considerable light on this question, because it is not 
inconceivable that if the terms and conditions embodied therein 
were at variance with the incidents of the tenure, as it originally 
Was, they would have been executed, or submitted to. In the 
record of rights (Ex. 26) no right or absence of right on the part 
of the Prodhan to establish a Hat in the lands of the tenure is 
mentioned. In the judgment in the case under section 103 A 
of the Bengal Tenancy Act (Ex. Y) no such right is referred to, 
and as regards other rights it was stated,— 

“The defendant (meaning the defendant No. 1) and ‘his legal 
heirs have a right to hold a Prodhaniship of Parihati, conditioned of 
course, a8 stipulated in the Potta and recognized by indisputable 
usage’ of the Paragana that the Prodhan (or his heirs) agrees to 
pay rents that are from time to time,’as agreed upon between 
the parties, fixed at fair and Taraf rates, and on his or his heirs 
declining to do so, the Zemindar has a right to eject him or, his 
heirs from the tenancy. This tenure would seem to come under 
the definition of permanent’ tenure within the Bengal Tenancy Act, 
It is however not transferable both by contract and usage.” . 
~ The leases cf 1877 and 1878 (Exs. 9a and 9), carefully read, 
in our opinion, show that ‘the entire Mouzah Parihati constituted 
“the tenure. ' It has been admitted on behalf of the defendants 
“that the jungles in the Mouzih were not included inthe settlement. 


That makes no practical difference, because apart from. the‘ 


remuneration which the Prodhan was to get on the basis of tbe 
rental fixed on the culturable lands, he would for the term of 
the particular engagement get for himself all rents’ which he 
might release for the Patit lands within the Mouzah : no produce 
from the jungles would give him any income. And it was also 
-provided that on the expiry of the term the Prodhan would 
appear and agree- to take a lease on the basis of a revised rental, 
-failing which settlement would ' be made with others,’ The ‘basis 
of calculation adopted in the Dowl (Ex. 6) of 1888 was the same 
as in the leases of 1877 and 1878. In none of these documents 
is there any indication-that the Prodhan had any right -to establish 
a Hat and derive any profit out of it. Itis perfectly true that 
on the other hand there is no express prohibition, but- when the 
basis on which his remuneration used to be calculated is’considered, 
duch right; as a right, seems néver to have been contemplated. 

The plaintiff came to Court with the story that the Hat was 
” discovered on the land of C. S, plot No. 372 during the survey 
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and settlement operation of 1998 ; the cefendant’s case on the 
1935. point was that it was established so far back as the year 1260 
“Raja Jagadish Chan- B° S on that plot by Kartic Chandra Pani under a Sanad granted 
dia Deo Dhabal Deb by the then proprietor. There is a Chitta which was prepared on 
‘Srinath Chandra a survey made. by the Court of Wards in 1874 (Ex, 8)-but it con- 
“Pani, tains no entry about any Hat. In a later Chitta of 1881 (Ex. 7), 
however, a Hat is shown as standing on Dag No. 130 of that 

Chitta That Dag was described as Jote of Srinath Pani, area 
-3 Bighas 1 Cotta of which 2 Bighas £ Cotta was land containing 
Ashu paddy and onthe remaining : Bigha stood the Hat. The 
‘learned Judge has held that the identity -of Dag No. 130 of that 
‘Chitta with C. S. plot No. 572 has been made out, and that as 
Dag No. 130 was a Jote of the defendant No.1, C. S. plot No, 
‘572 isa plot in which the defendant No.1 has cccupancy right 
-and so he cannot be ejected except under the procedure laid down 
‘under the Bengal Tenancy Act. On this part of the case the 
learned Judge’s conclusions do not appear to us to be correct, 
The question of identity of the two plots has been canvasséd be- 

- fore us at great length, and on a very careful corsideration of the 
particulars of the adjoining plots in the Chitta of 1881, their 
boundaries and their situation relative to Dag No. 130, we have 
come to be of opinion that unless wildest speculations and most 
unwarranted suppositions are made, Dag No. 130 cannot be made 
to agree with C. S. plot No. 572, The main reason which weighed 
‘with the learned Judge was that it was nobody’s case that there 
were two Hats inthe village. But by this the possibility of the 

” Hat changing its site has not been excluded. He has read the 
northern boundary of Chitta Dag 130 as Gopidas’ Udbastu, but 
it is really Gopidas’ paddy land (Dag No. 129), Gopidas’ Udbastu 
being situated elsewhere. Again, the „situation of Chitta Dag 
130 with reference to Chitta Dag No. 127 to the east of, which it 

, is said to lie cannot be accounted for unless ‘Company’s bastu 
land,’ which ig said to be to the south of, Chitta Dag No. 127, is 
explained in a fanciful way. The defendants have not got the 
necessary local investigation made for the purposes of identifica- 
tion. The areas of C. S. plot No. 572 is 6 Bighas and odd: and 

it is recorded in the record of rights as ‘Garabod Owner’ (Ex. 27), 
and it is not included in the record of- rights (Ex. 86) asa plot 

, Of ryoti land in the possession of the Prodhan. All that the Chitta 
of 1881, in our opinion, shows is that a small Hat was in existence 
at the time in one of the plots in the Mouzah which was recorded 
_in that Chitta as being a Jote belonging to the defendant No.1; 
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but we are not satisfied that the Hat‘ then: existing” has retained 
its old. site all along, nor are we able on, the materials on the 
record to say when the Hat on C. S. Lan No, 572 came to-have 
its, existence. th ere. 


v Reading paragraphs 8 and rr of the plaint! together it appears 
to have been the plaintiffs. case that the, Pradhan, as such, has 


no. right:to-èstablish a Hat in the Mouzah, but that the usual ` 


practice: in the? zemindary.'was that if a new Hat was: established 
on any of the. Khas lands of- the z2mindar in‘ any of the Mouzths 
the zemindar - did ' not ¿realise any Hatkar (income from the Hat) 
so long as ‘the Hat was! not firmly established, and it: was-only 
after its. permanency was secured that the zemindar thought of 
taking any income.out.of the Hat, while the Pradhan of the 
Mouzah as such Pradhan used to look after the same -on hehalf 
of the yemindar. The practice also seems to be, for what accord. 
ing to the plaint was done in this case could not have been done 
in‘ contravention of practice, that the Pradhan is allowed a 
remufferation for his work in this connection. The defendant, on 
the other hand, made a case (vide para 23 of the written statement 
of the defendant No 1) that a Pradhan has a right to establish 
“and hold a Hat on Pradhani lands in the Mouzah, that he has 
‘the right to extend the Hat to any adjacent lands; whatever be 
their nature, : and that the zemindar has no right to interfere with 
the development of the Hat. : Much of -this case has been given 
away in para 16 .of the said written statement ‘in which it was 
alleged that this particular Hat was established on the strength 
of a Sanad, which, however,‘ has not been produced.. Having 
regard. to the incidents of the Prodhani tenure in the present cage, 
as already ‘found, and the basis of the calculation on which the 
Pradhani remuneration appears to have been fixed from time to 
time, a right. on thé ‘part -of the. Pradhan, independently. of any 
authority. expressly granted or;'at any rate, of a permission tacitly 
implied, is out :of the question. And the plaintiffs version of the 
rights of the parties in connection~ with a Hat which the Prodhan 


choses,to.establish in the Mouzah seems. to.us to be borne out. 


by the long course of dealings between thé ‘parties of which we 
have evidence, in this particular case. It has been. ‘shown that 
the Hat became. a profitable ‘concern only. about the year -rgo5, 
The reports Exs. ro to 10 (b) show how the officer of the Syndicate 
was opposed ‘when the ‘Syndicate attempted to make collections 
out of the Hat: for the first. time. The. defendant No. 18 own 
evidence shows that there was a scramble between: the Syndicate 
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and himself over the collections, about that period. This scramble 
had its effect in the Survey and Settlement operation and eventually 
in the Record of Rights finally published on the 16th April, rgo9, 
nothing was recorded. about the possession of .the Hat or the 
money payable as Hatkar (vide Ex. 2).- Ex. 13 (b), a rent receipt 
which bears the signature of the defendant No. 1 who, however, 
‘denies it but not truthfully, shows the assessment of Rs. 300 as 
amount annually payable to the Syndicate by the defendant No. I 
as the income of the Hat. This rent receipt as also others viz. Exs. 
17 to 17 (b) show that Rs. 25 a month was paid by the defendant 
No. 1 under this arrangement for several months. Dispute again 
arose and. the payment was stopped. The Syndicate then left 
and the Midnapore Zemindari Company camein. The Company 
asserted their rights to the Hat, but the cefendant No. 1 success- 
fully resisted for some time. Eventually in 1915 the Company 
filed a suit being No. 261 of 1915 and in. that suit in which both 
the ‘defendants Nos. 1 and 2 were parties they agreed to the 
following terms :— a 

(1). It was admitted by the said two defendants that the Hat, 
standing on C. S. plot No. 572, stood on the Khas Patit land of 
the Company and that they had no right either to the land on 
the Hat standing on it. This admission of course, does not amount 
to an estoppel, bul it is certainly an admission which they have 
to get over in order to claim the Hat as their own or the 
land as their Jote. ‘They have, in our judgment, failed in this 
respect, : 

(2) They agreed to pay to the Company Rs. 1300 annually 
for the Hat, from the beginning of the Amli year 1324, and interest 
at a stipulated rate in case of default. This stipulation would 
continue up to the expiry of the Ijara for 25 years. 

‘And (3) They also agreed that they would not ‘be competent 
to do any act injurious to the Hat, or to remove it elsewhere or 
to extend it over the cultivated lands of the Mouzah, but if any 
extension was to be made then such extension would only be 
‘made over the Khas Patit lands adjoining the C. S. plot No. 572, 
and with the Company’s permission. 

It is quite true that in the decree that was passed’ on the basis 
of this compromise Ex. 15 (c), order was made giving effect to 
terms (2) and (3) of the compromisa just noted, and nothing 
was said -about term (r): but that, in our opinion, hardly matters 
- for the purposes of the present suit. The defendant No.1 has 
stated in his evidence: “I had no desire to set aside the Solenama 
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ai 


after it ‘had been filed. The Jama at Rs. 1300 fixed iin the, 


Solenama has been paid for ro years.” -Of course in the present 
suit the validity of the: Solenama has been challenged ‘but on 
nothing that has been placed before the. Court for. this purpose, 
can it be regarded as anything else than a good, and valid 
_ compromise, to the extent that it purports to. go. 


The question in the present case is not what the ‘rights and 
liabilities of. the plaintif and of the defendants are with regard 
to the Hat as it now stands būt whether the prayers or any of 
them which ; the , plaintiffs have made in. their, plaint should. be 
granted. The plaintiff resumed possession of-the estate, on. the 
expiry of the Ijara for 25 years. He. alleges that. he served a 
notice on the deferidants Nos. r and 2 in October.:1929- but it is 
on a later notice served on the 1rth February- 1930 delivery 
whereof was refused by the two defendants that the suit is founded. 
That rotice is important. After reciting the pee own title, 
and the Solenama of 1915 it ran thus - 


“At that time the said Hat stood on the land ae Settlement 


Survey Dag No. 572 and it still stands on the said: Dag. You have 
wickedly extended the area of the Hat over lands which are close 
to and adjacent to the said Dag and have been in! possession 
thereof, the said. act of yours is illegal under the terms of the 
-Solenama and.in law. It is apprehended that if you remain in 
possession of the said. Hat for a long time, you will commit further 
acts of injury to:the Hat. On the expiry of the term of the- Ijara 
I bave become, entitled to get Khas possession of the said Hat. 
So you are given notice that my officers will enter. into- possession 
on my behalf of the said Hat on the said.Dag.No. 572.0n:the rst 
Chaitra next. I have right to stop the. work of the Hat, ifany 
„portion of the Hat exists over the adjoining. lands.. You shall not 
-be competent -to establish or run any Hat over, any land within 
ithe Mouzi; if you run any, you shall be liable for damages, and be 
punishable according to law.” , «©. ' Bie de> 
The following points arise upon the terms of the notices— |! 
(a) The plaintiff takes his stand upon the Solenama and states 
that at the'daté of the Solenama the Hat stood on C. S. plot No. 572 
, only and that the act of the defendant in extending the ‘Hat “over 
‘lands which are’ close to and adjacent to ae ee plot is in breach 
of the terms of the Solenama: 
(b) Iti is stated that extension of the Hat to plots, other, than 
C.S, plot No. 572 is an act ofi injury. 
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(c) It is also-said that as the Ijara has expired the plaintiff has 
the right to take Khas possession and 


(d) It is said further that the plaintiff has-the right to stop the 
Hat if any portion of it exists over adjoining lands. 


The attitude taken in the plaint is different. In the plaint it is 
stated in para. 13 that "“ The plaintiff is not bound by all the acts 
of the Ijaradar Company, and any thing done between the said 
Company and the defendants Nos, 1 and 2 cannot operate asa 
bar to the plaintifs ‘action.” This averment has been made 
obviously with the object ôf attacking all extensions of the Hat 
over any plot over the C. S. plot No. 572, no ‘matter what be the 
nature of the plot extended upon, i.e. cultivated of Khas Patit 
or any thing else, and no matter whether the extension was made 
before the Solenama or after it. Jt has been made also with the 
evident object of getting rid of the Solenama asa whole, and of 
avoiding the statement in the notice that at the date of the 


_ Solenama the Hat stood on C. S, plot No. 572 only. ` s 


The substance of the prayer in the plaint has been already 
stated. Those which require consideration now are: 1st. Eviction 
of the defendants from C. S. plot No. 572; and 2nd, Injunction 
against holding or continuing the Hat upon any land including 
C.S. plots Nos, 106, 197, 108, 109, 110, 113 and 95. 

‘So far asthe first of these two prayers is concerned it is not 
possible to grant it so long asit is held, as we have already held, 
contrary to the pluintiffs case on the point, that the Prodhari 
tenure extends to the whole of the Mouzah. This plot is a part 
of the Khas Patit lands of the Mouzth, and the defendants’ eviction 
from this plot only leaving the rest of the tenure intact is 
obviously out of the question. In para 1a of the plaint it was 
alleged that the defendants Nos. 1 and 2 were inducing vendors 
to sell their commodities on the other plots “so as to gradually and 
imperceptibly change the site of the Hat and to leave C. S. plot 
No. 572 vacant.” This apparently is the injury of which the 
plaintif-complained in the notice when ‘he stated therein that the 
extension of the Hat over the other lands was an injury to the 
Hat as it wason the said plot. The plaintiff, therefore, seems 
to be desirous of continuing the Hat on-C. S. plot No. 572 and 
not of stopping it so farasit is held there. For that, the eviction 
of the defendants from that plot is nct the appropriate remedy. 
It should be noted that this’ suit was not meant for enforcing the 
plaintiffs mght to the Hat or its income, or the cancellation of the 


I 
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Prodhani tenure itself on adopting the methods ee “the law 
will permit. ot A 7 caer i i 
As regards the second prayer’ it should be stated at-the outset 
that the defendants do not claim C. S. plots Nos. 106, 95 and 113 
as appertaining to ithe Hat, nor is there any evidence that any 
Hat is held on any of these plots-or any other lands of the Mouzah 
except C. S. plot’ No. 572 “and the other four plots, namely C. S. 
‘plots Nos, 107, 1¢8, rco and rro. The question of Injunction 
therefore has to be considered only with reference to the, four 
plots last mentioned. These plots though at some time or other 
they were cultivated lands and Jotes of other persons have since 
been acquired by the defendants Nos. 1 and 2 and are ncw held 
by them either in Khas or as Jotes. Taking together all the 
grounds which are set out in paras 11 and 12 of the plaint as 
grounds for the injunction they amount to these: (1) Prodhani 
‘lands are to be used by the Prodhan orly for the : Purpose, of culti- 
; vation and the-Prddhan has no right to establish’ a ‘Hat on Prodhani 
land without the proprietor’s permission ; (2) the extension of the 
Hat to these plets was in contravention of the terms of the Sole- 
nama of 1915 ; and (3) the said extension will be productive of in- 
jury to the Flat over C. S. Dag No. 572. As regards the first of these 
grounds its strength: ‘has’ been considerably taken‘away by the 
statements contained in para 8 of the plaintas has been already 
pointed out. Again taking the Prodhan as a tenure-holder in 
respect of the entire village it is far from clear that the holding of 
a Hat in these few-plots, all of which now belong to the defendants 
‘Nos, r and 2, is any such use of the lands as may-be held to amount 
to withdrawing: of ah. unreasonably large area from cultivation 
-which would justify the granting of an injunction? 'A Hat, after 
all, is ‘a’ useful institution’ which is run for the benefit’ of all the 
villagers, and unless a proper case favouring ‘an injunction is 
satisfactorily ‘made out no injunction’ ought to“ issue. So far as 
the second ground is concerned it is sought to state that the learned 
Subordinate Judge bas found on the evidence’ in ‘the case, and 
that finding has not been disputed before us; that the extension’ 
of the Hat on these- ‘plots had taken place long before the date of 
‘the Solenama. No injunction, therefore, can be’ justified ‘on the 
ground that the extension .has been in:breach of the’ terms of 
the Solenama. In.: “respect, of the third: ground all- that need 
be said is: that there are'no materials on «which ‘it may “be held 
that the extension has ‘actually affected the Hat on C. 5; plot No. 
572 or that the extended portions are not’ appanages ‘to the old 
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Hat, all existing and flourishing for the benefit of: the Prodban 


himself as well as of the proprietor. In our judgment no 
case for injunction has been made out as regards the plots in 
question: : 

In the result we hold that the decision of the learned Judge 
dismissing the suit except as regards the prayer for declaration 
of title is right. The appeal is accordingly dismissed with 
costs. ° 


~‘ 


A. T, M. : Appeal dismissed. 


Before Mr. Justice ‘Syed Nasim Alt and Mr. Justice A, G.. k. 
Henderson. 
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ABDUL HUQUE SARDAR AND OTHERS." 


Bengal Tenancy Act (VIU of 1895)— Enhancement of rent and alteration of 
rent on alteration of area, distinction of--Right to recover excess rent for 
excess area, if a recurring one—Landlord, tf entitled to claim back rent 
in a suit for additional rent for additional area--Decree under Section 
52 of the Bengal Tenancy Act, if precludes landlord from claiming enhance» 
ment under Section 30l b) of the said Act— Date of such decree, if can be 
taken to be the date from which the present rent is current. 


The Bengal Tenancy Act has made. a distinction. between enhancement of 
rent and alteration of rent on alteration of area. 


The right to recover additional rent for: excess area is a recurring one. A 
landlord is entitled to exercise it.wheuever he finds it!necessary to do. 


Yatindra Mohan Tagore v. Chandra Nath Safes (1) referred to. 


A landlord is also entitled to claim back rent for any additional area in the 
use and occupation of tenant provided it is not barred by limitation. 
Fagannath Manjhi v, Fumman Ali Putwari (2) followed. 


“Appeal from Appellate Order No, 450 of 1934, against the order of K C, 
Chunder, Esqr., District Judge of Khulna, dated the j0th May, 1934 reversing 
that of Sahabuddin Ahmed, Esqr., Munsiff, ard Court, Khulna, dated the gist 
july, 1933, and remanding the case to the Court of First Instance, , 

— (2) (1602) 62. W. N. 360. , 

"(ay (gor L L. R. 29 ‘Calc. 247. 


Vow. LATI) © gto dovkt, $> ~” 


A decree under Section a of the’ Bengal Tamy Act ‘dobs not preolide 8 
landlord’ from claiming’ enhancement ' of rent under Sectlon 30(b) of thia Bengal 
Tenancy "Act. he, J 2 jo ; i 

In such a case -the date of the decree under Section 52 ‘Bengal Tenancy - Act; 
cannot ‘be ‘taken as the date from which the present rent is current, within the 
meaning of Section co(b) of the Bengal Tenancy. Act, ,. E Doi e d 


WADHEH) the Defendant No. r. ii 


Suit for enhancement of rent nee Section 30(b) oE the Bengal 
‘Tenancy Act! ™ - 4 pe : 


. The material facts appear from the jadginent JE mai 
nS Mr. z ET Ghosal, for. the ‘Appellant, E 
"Mr. Sris Chandra Dutta for the Respondents. ©... 37° - ,. 
The judgment of'the ‘Court was‘as follows: © - 0% ° . 

Nasim Ali, J.: The suit out of which tlis appeal arises was 
for recovery of arrears of rent and for‘enbancement of rent under 
Section 30(b) of the ‘Bengal Tenancy Act. In the present appeal 
how®yer I am concerned only with the question of enhancement. 
The holding i is admittedly an occupancy holding. The claim ‘for 
enhancement is ‘also not hit by Section 37 of the Act. The learned 
Munsiff rejected the plaintifs prayer for: enhancement under 
Section “g0(b) on the ground that there had’ been a fall in the price of 
staple foods since the rent was adjusted by a decree unier Section 
52 of the Act. in the year: 1929. The lower appellate Court how- 
ever has ‘reversed that decision and has remanded the suit to the 
trial Court. Hence this appeal by the tenant. By Section 3o(b) 
the landlord “of an occupancy holding’ held at a monèy rent is 
entitled. subject to other provisions of the Act, to institute a suit to 
enhance the rent’ of the holding on the ground that’there bas 
been a risé in the average local prices of staple food crops during 
the currency of the present rent. “The learned Munsiff took the 
date of the déérea under Section 52 as the date from which the 
present rent was currèht, I am unable to agree with him in this 
view of the matter. ‘The dectee under Section 52 did not enhance 
the rent bit simply altered it for excess area already in the use 
or occupation of the tenant. The Act makes a distinction between 
enhancement of rent and alteration of’ rent on alteration of area, 
The laridlotd’ cannot claim back rent in ‘a proceeding for enhance- 
ment (Sec. ‘184 of the Act). Further his right to claim efihance- 


ment under clauses (a) and (b) of section 30 are subject to the’ 


limitation laid down in section 37. These. limitations howeyer 
do not apply to a claim for additional “rent for an excess area 
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inasmuch as rent is money payable by a tenant to his landlord on 
account of the use or occupation of the Jand held by the 
tenant” ‘Present rent’ in section 30 (b) “ previous rent” in 
section, 32(b) and “existing rent” in section ros clause (4) have been 
used in the Act in the same sense. “It is possible that the landlord 
for some reasons or other may not have realised the full rent. 
It is also possible that the landlord may not’ have realized any 


rent atall. Inthe latter case it is hardly reasonable to say that 


by existing rent is meant no rent,” Zrustu Mandal v.. Midnapore 
Zemindary Company (1). The right to recover additional rent 
for excess area is a recurring one. A‘ landlord is entitled to 
exercise it whenéver he finds it necessary to do so: Jatindra Mohan 
Tagore v, Chandra Nath Safui,(2). There-is’ nothing to prevent 
the landlord from claiming back rent for any additional area in 
the use and occupation of the raiyat provided the claim is not 
barred, by limitation. Jagannath Manjhi y. Jumman Ali Putwari 
(3). . The words “during the currency of the present rent” in 


section 30 (b) must therefore mean “during the currency of, the 


rent which the raiyat has been, actually paying or was liable to 
pay for the use and occupation of the land held by him” By 
the decree in the previous suit under s:ction 52 the landlord 


-obtained a decree , for rent for the back period for the excess lands 
in the occupation of. the tenant at the rate mentioned in the Kabu- 


lyat of the year Igor on the basis of which he came to possess the 


holding. In the- previous suit the rent was not enhanced but 
simply altered. The landlord. could have united the two causes 


of action in, the previous , suit and could have asked the Court 
under section 30 (b) to, enhance the rent altered under section 
52. (See Sarada Charan Chatterjee v. Iswar Sambi (4)). But 
he was not bound to « «do. In the present case he is therefore 
entitled to ask the, Court to enhance the rent altered under section 


.52. The decree under section 52 does not preclude bim from 


doing so, andthe date of the said decree cannot be taken as the 
date from which the present rent is current. Whether he will 
get any enhancement in view of the economic depression is 


,entirely a different matter. Section 35 of the Act leaves the 


the matter to the discretion of the Court. Ifthe learned Munsiff 


had not taken the date of the decree as the date from which the 


present rent was current and had refused to , decree enhancement 


(1) (1928) 42 C. W. N. 909. 

(a) (1902) GC. W, N: 360. 4 
_ (3) (1901) I, L. R.'a9 Cale, 447. , 
` (4) (1907) 11 C. W. N, 1154: 


Vor, LATI.) HIGH COURT, 


— 


by exercising his discretion under section 35 on the ground that 


it would be unfair or inequitable in view of the fall in the price 
of staple food crops, the position might have been different. But 
he rejected the landlord’s prayer for enhancement on an erroneous 
view of the effect of the decree under section 52, I am not 
prepared to say therefore that the order of remand by the lower 
appellate Court is wrong. The appeal is accordingly dismissed 
with costs. Hearing fee one gold mohur. 


Henderson J.: I agree. 
` : Appeal dismissed, 


Before Mr. Justice M. N. Mukerji and Mr, Justice S, K. Ghose. 


JNANENDRA NATH BERA AND OTHERS 
A V. 


BIJOY KUMAR ADDYA AND OTHERS," 


Appeals from same decree— Appeals by defendant and plaintif restectively— 

Appeal by defendant abated—Defendant’s appeal, if can be considered as 

~ analogous to plaintiff's appeal—Memorandum of appeal, if can be considered 
as crosseobjection to plaintif’ s appeal. 


Two appeals, one by defendant, No. 151 and another by plaintiff, No. 171, 
were preferred from the same decree in a suit for partition. In appeal No, 151, 
one of the plaintiffs respondents died pending appeal and no substitution 
of his heirs was made in his place: 


Held, that the appeal No. 151 could not be considered as analogous to No. 171 
as the appeals related to different matters thcugh arising out of the same decree. 
Appeal No. Isi could not go on withcut substitution in respect of the 
deceased party. 


That the memorandum of appeal No. 151 could not be treated as a 
memorandiim of cross-objection, as none of the conditions required by the Code, 
wert satisfied in the case. 


Appeals by Defendants and Plaintiffs respectively. 
*Appeals from Original Decrees Nos. 151 and 171 of 1931, against the decree 


of Woopendra Chandra Ghosh, Esq., Subordinate Judge, and, Court, of aq@Par- 
ganas at Alipore, dated the 31st July, 1940. 
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Suit for partition. 
r The material facts appear from the judgment. 
Messrs Sarat Chandra Basu and Sarat Chandra Janak for the 
Appellants in No. 151, 
Messrs. Anilendra Nath Roy Chowdhury and Gour Mohan Duit 
for the Appellants in No, 17¢. 
Mr. Gour Mohan Dutt for the Respondents in No. 157, 


Mr. Sarat Chandra Janah for the Respondents in No. 171. 
C. A.V, 
The following judgment was delivered : 
These two appeals have arisen out of a final decree in a suit 
for partition. The facts necessary to be stated for the purposes of 
these appeals are the following. 


In 1899, the predecessors of the parties to (Reer suits jointly 


K ‘took a lease of a large quantity of land in the Sundarbans which 


were bounded on the east and also on the west by twerivers. 
Being subject to the fluvial action of these rivers, the lands 
necessarily were liable to change in their extent. 12 annas share 
of the lands was taken lease of by one Madan Mohan Jana in the 
name of bis Benamdar, one Radha Gobinda Jana and the remaining 
4 annas share thereof was similarly taken lease of in the name of 
one Raj Krishna Bera. After the lease was obtained, there was 


a sort of rough and ready division of the lands between the owners, 


presumably in accordance with their respective shares, and there- 
after a Bheri or embankment being put up as indicating the line 
of demarcation between the two divided shares, the parties went 
on reclaiming the lands which at that time were covered with Kala 
jungle. In 1904, Madan Mohan Jana sold his 12 annas share of 
the lands to the Addyas, the predecessors of the plaintiffs in the 
suit, In the Kobala by which this sale was made it was stated 
that the total area of the lands was 3440 Bighas, that the lands 
had been acquired in the shares of 12 annas and 4 annas, and 
thereafter the following declaration was made by the executant, 
Madan Mohan Jana :—“Having got a deed of release executed ’ by 
my said Benamdar Radhagobinda Jana in my favour on the roth 
July, 1900, I got my own name registered as Malik under Act VII 
of 1876 in the Collectorate of this District, in respect of the said 
12 annas share owned and held by me, on the 7th September, 
i901, and having got the same amicably partitioned with my 
co-sharer Rajkrishna Bera, got about 2580 Bighas of land demar- 


Vou, LATI. | HIGH COURT. 

cated in my own 12 annas share from the northern side of the Lot, 
and have been in possession and enjoyment of the same.” There- 
after in 1916, the successors-in-interest of the aforesaid Rajkrishna 
Bera who were the owners in respect of the 4 annas share of these 
lands under the acquisition made as above, instituted a suit against 
the Addyas in order to have a partition effected by metes and 
bounds in accordance with the shares of the two parties in the 
lands. The suit was framed as resting on an agreement between 
Madan Mohan Jana and Rajkrishna Bera to the following eflect; 
that as the division tbat was made by them at the beginning was 
a rough and ready division because it was not possible or practicable 
at the time to partition the ptoperties by metes and bounds the 
lands being full of Kala jungle, a proper partition should be 
effected after the lands were fully cleared and made culturable ; 
and that if upon measurement any co-sharer be found to be in 
possession of more land than his legitimate share, he should be 
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made liable to give up the excess land in his possession tothe - 


Othe? party. The Addyas, as defendants in the suit, denied this 
agreement. They asserted in their written statement that a proper 
demarcation in accordance with the respective shares of the 
parties had been made after the acquisition and that the embank- 
ment had been put up as determining the demarcating line be- 
tween the two divided shares. It was further stated in that written 
statement that the parties had always acquiesced in the demarca- 
tion and had been in possession of the respective plots which 
had been ‘allotted to them in the demarcation and had been 
clearing jungles and constructing J/eris and so On in their respec- 
tive portions. It was further alleged in that written statement 
that the givers that flow on the eastern and western boundaries 
of the lands had by their action caused diminution or increment 
in respect of those lands and that, therefore, a second partition 
would be unfair. A commissioner was nevertheless appointed 
for measuring the lands and asthe result of his investigation it 
appeared that the Beras, the plaintiffs in the suit, were in posses- 
sion of more lands than legitimately fell to their share. Upon 
that, the Beras very wisely withdrew fromthe suit. The aforesaid 
local investigation that was made by the commissioner opened 
the eyes of the Addyas and they thereafter instituted the present 
suit going back upon the allegation which they made in their 
defence in the suit of ‘1916 and alleging that in point of fact there 
was no partition actually effected in respect of the lands in 
accordance with the respective shares of the parties and that 
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therefore, they were entitled to-bave the lands properly partitioned. 
The Beras, the defendants in the suit, similarly went back upon 
their own allegations in the plaint in the suit of 1916 and took up 
the attitude that there bad been a partition duly and properly 
effected shortly after the lands had been acquired, that the parties 
had been in respective possession of their allotments and that the 
lands ought not to be partitioned again. 

A number of issues were framed, 13 in all, giving rise to various 
questions which arose upon the pleadings of the parties. When 
the case came on for trial, no attempt, however, appears to have 
been made on behalf of the plaintiffs to establish any of the ques- 
tions raised in the issue except that on the 9th September, 1929, 
the date on which the trial of the case took place, they examined 
one Amulya Krishna Mukerjee who simply deposed that the 
plaintiff,’ share in the property in suit was r2 annas and the share 
ofthe defendants was 4 annas, that the properties had not been 
partitioned by metes and bounds after proper measurement, 
and that amicably and for convenience of possession the plsintiffs 
possessed the northern part andthe defendants the southern part. 
This witness was not cross-examined. No other evidence was 
adduced by any of the parties, buta joint petition was put in by 


-them then and there. Whether this petition was put in after the 


prelimanary decree was passed by the learned Subordinate Judge, 
as the learned Judge has said in his judgment or not, is a matter 
which is not very material ; because all the events that took place 
on that day, namely, the oth September, 1929, would have to be 
taken together in order to find out what exactly was meant by. 
the parties. This joint petition is not very happily worded and 
a reference to its terms will be made hereafter. For the present 
it will be sufficient to say that on receipt of this joint petition, the 
learned Subordinate Judge appointed a commissioner and asked 
him to make a local investigation. Such investigation was made 
and a report was submitted. The learned Judge, overruling the 
objection that was taken on behalf of the defendants to the report 
and: purporting to follow the suggestion contained in the joint 
petition, made a decree, the relevant portion whereof runs in these 
words ;— ` >` 

“The commissioner’s report and plan do form part of the 
decree, The parties do get possession of their respective allot- 
ments and do bear their own costs but the Scheme B of the final 
report be adopted for partition with this modification that the 
area allotted to the plaintiffs will-'continue to be held by the 


A 


4 # 


N \ ` . 
VoL LXIL] HISH COURT. 143 
defend SR T < CIVIL. 

etendants as tenants under the plaintiffs on payment of fair and isa 
equitable rent which shall'be’ determined in a separate suit. The 1935. 


defendants shall be liable to pay rent fromthe date of the final nanendra Net Bera 
report by tbe commissioner”. 

The net result of: this decree is that all lands ee to the north 
of the Bheri and which were in the possession of the plaintiffs 
were allotted to the plaintiffs and all lands lying to the south of 
the Bheri and of which the defendants were in possession were 
allotted to the defendants, that it being found that a quantity of 
113 bighas 18 cottas and 1334 chataks of land was in the possession 
of tbe defendants in excess of their share, it was ordered that 
the defendants would be allowed to hold those lands on payment 
‘Of fair and equitable rent to the plaintifs fromthe date of the 
commissioner's report. And it was ordered that the plaintiffs would 
get such rent determined in a separate suit. Itis from the decree 
that these two appeals have been preferred. 


Appeal No 151 of 1931 has been preferred by the defendants. 
“This appeal may be dealt with and disposed of quite shortly be-” 
"cause it appears that as at present constituted this appeal is not 
in order. One ~of the plaintiffs respondents died during the = 
pendency of the appeal and no substitution has been made of his 
‘heirs in bis place. It is not. disputed that the appeal has abated, 
“But it has been argued that this defect may be got over in,two 
ways : firstly, -because this appeal is analogous to the other Appeal 
No. 171 of 1931 which the plaintiffs have preferred from the same 
decree ; and, secondly, that this appeal may in any event be treated 
as a cross-objection to the said other appeal Weare of opinion 
that neither of the propositions is tenable. -~-Appeal No. 171 
of 1931 relates to a matter which is entirely different from what 
forms the subject-matter of Appeal No. 151 of 19312 even though 
the two appeals have arisen out of the same decree. Any varia- 
tion which may be made to the decree of the Court below in 
` respect of the subject-matter of Appeal No. 151 of 1931, will have 
to be made as against the heirs of a party to the appeal who is 
dead. In such circumstances, we are not aware of any authority 
for treating the appeals as forming one case and allowing one 
appeal to go on even if there is no substitution in respect of 
the deceased party in that appeal. As regards treating the - 
memorandum of appeal in Appeal No. 151 of 1931 asa memo- 
randum of cross-objection in Appeal No. 171 of 1931, it is apparent 
that none of the conditions required for the entertainment of 
cross-objections as laid down in the Code of Civil Procedure are ` 
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satisfied in the present case. Weare of opinion, therefore, that 
appeal No. rsr of 1931 has abated and must accordingly be dis- 
missed. Our attention hag been drawn to the principle which 
has been laid down by the Judicial Committee, namely, that if 
a substitution has been made inan apyeal which is pending in 


‘this Court, no further substitution is necessary with regard to 


proceedings arising out of the same case when they are being had 
in the Court below later on. We are of opinion that that principle 
has no application whatsoever to the present case. 
So faras Appeal No. 171 of 1931 is concerned, the facts which 
have to be considered have already been set out. The proceedings 
that took place on the oth September, 1929, to which reference 
has been made above, reveal facts which cannot be overlooked. 
They are the following :—No attempt was made to substantiate 
any of the issues framed in the case beyond examining the witness 
Amulya Krishna Mukerjee who only spoke to the shares and 


_ deposed that there had been no partition ; that witness was not 
_ cross-examined ; and a joint petition on behalf of the parties was 


immediately put in after the examination of that witness and no 
other evidence was adduced. These facts suggest to our mind 
beyond any reasonable doubt that tbe parties had agreed that 
ro further evidence would be adduced'but that the decree that 
will eventually be made would be such decree as would be con- 
sistent with the equities of the case. In other words these 
proceedings, to our mind, suggest that the parties thought that 
the order which would be ultimately obtained from the Court 
would be not an order based on evidence adduced, but an order’ 
which the Court would pass upon a consideration of the facts, cir- 
cumstances and equities which were apparent. In that view, it is not 
at all unfair to assume that the parties at that stage thought that the 
Court would act very much like an arbitrator and pass such order as 
would seem just and equitable. If that view be accepted it would 
be highly doubtful as to whether an appeal is at all competent 
from the decision which the Court made inthe shape of a final 
decree in the suit But even if that view be not accepted 
and it be taken that the decree that was made wasa final decree 
passed by the Court under ordinary circumstances, the appeal 
which has been preferred to this Court has really no substance. 
‘The decree is founded entirely upon the basis of the joint peti- 
tion filed on the gth September 1929. The evidence of the only 
witness who was examined on behalf of the plaintiffs could not 
suffice to form the foundation of the decree. If one turns to the 
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terms of the joint petition, one finds that that petition speaks 
nowhere of khas possession and nothing is further away from those 
terms than the idea that the parties or any of them will have to give 
up their possession in respect of any lands of which they or any of 
them had already been in possession. 

Leaving aside paragraph 1 of the petition which deals with 
cettain other matters, we come to paragraph 2 which runs thus: 
“That it will be decided thatthe plaintiffs have got a 12 annas 
share and the defendants a 4 annas share and that the commis 
sioner will keep intact the plaintiffs’ portion on the northern side and 
the defendants’ portion on the southern side, as they possess now : and 
the said demarcated partition will be made according to the former 
boundaries and area of the lease.” Thencertain other matters are 
stated in this paragraph to which forthe purpose of the present 


appeal we do not consider necessary to refer. Then comes para-, 


graph 3 which runs thus: “ That it will be decided at the time of 
the final decree whether the defendants will be competent to retain 
in their possession on payment of reasonable rent, any land which 
it may be found they possess in excess under the partition in the 
above manner, according to the map of the lease.” If paragraph 3 
is taken by itself, it undoubtedly suggests that the Court had an 
option either to make or not to make an order for eviction in 
respect of the excess Jands. On the other hand the words (which 
have been underlined above) of paragraph 2 that eviction of any of 
the parties was out of the question, In order that paragraphs 2 and 
3 may be reconciled the only meaning that can be attributed to the 
petition is that the possession of the parties such as it was at the 
time when the petition was filed and as would be found by the 
commissioner in the course of his local investigation ‘will’ be kept 
intact or maintained and that the Court will have to decide whether 
any rent will have to be paid by the defendants in respect of the 
lands which would be found to be in their possession in excess of 
the share legitimately belonging to them, That, in our opinion, is 
the only meaning that can be attributed to this petition, if the 
statements contained in paragraphs 2 and 3 are to be reconciled 
and a meaning is to be given so that they may be consistent with 
each other. That being the position, the Court thought that the 
petition suggested that some such order should be made. That 
indeed is what the Court has said. The learned Judge, with 
reference to this matter, has said thus; “ To proceed upon partition 
“in this case on the strict basis of valuation would be to nullify the 
effects of the previous agreement and amicable division and the 
long and undisturbed possession by the parties. Such a wholesale 
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change does neither appear to be the desire of the parties, as can 
be gathered from their respective pleadings in this suit. It should 
not be equitable in this case either. The only other point left to be 
considered in this case is whether the defendants who are in posses- 
sion_of 113 bighas 18 cottahs and 134% chattaks in excess of their 
share should be allowed to bold this on payment of rent to the 
plaintiffs, Lthink they should be so allowed. Defendants have 
been in possession of this area undisturbed for a long spece of time 
and asthe area isin the Sunderbans they had evidently also to 
incur expenses and undergo risks for reclaiming it. And as there 
was already asort of division solidified by a demarcating Bheri the 
defendants must have in good faith believed the area to be within 
their share, that must also have been the.idea of the plaintiffs who 
remained content all the while and only awoke to the consciousness 
of the excess enjoyed by the defendants by the latters’ attempt at 
fixing a correct boundary. J therefore consider the suggestions made 
inthe joint petition very fair.” That therefore was the meaning 
which the learned Judge himself attributed to this petition. #That 
being the position, we have got to see whether the order which the 
learned Judge has made is a proper order baving regard to the facts 
and circumstances of the case. 

Now, the fact that immediately after the acquisition a Bheri was 
put up ata considerable cost demarcating the lands roughly in 
consonance with the shares which the parties had in them and the 
fact that, when the lands were sold by Madan Mohan Jana, it was 
distinctly stated to be in the Kobala that he executed that there 
had been a partition and also‘ seyarate enjoyment of the lands in 
accordance with the demarcation, and the altitude which the 
plaintifs themselves took in their written statement in the suit of 
1916, alltend to show that both the parties treated the lands 
separated by the Bheri as being lands which would be in consonance 
with their respective shares. In addition to all this, there is the fact 
that the defendants have presumably at considerable cost, reclaimed 
the lands, and have made them fit for cultivation. Again, in the 
joint petition no mention was made of khas possession and on the 
contrary it was suggested that possession would remain with the 
parties on an order being made if considered proper for payment of 
equitable rent. 

We are of opinion, therefore, that the view which the learned 
Subordinate Judge has taken of the matter is right and that Appeal 
No. 171 of 1931 must also be dismissed. There will be no order 
for costs in any of the appeals. 


A. T, M. : Appeals dismissed. 
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Non-transferable holding—Sale of-—Recognition of landlord—Option, ‘when to 
be exercised—Transfer by transferee—Tanant after sale, if tenani—Bengal 
Tenancy Act (VII of 1885), Sec. 146A. Š l 


In the case‘of non-transferable holding, if there is a gale of the entire holding, 
the landlord is at liberty either to recognise the transferee or not. But the 
option must be exercised at a time when the transferee has stilan interest - in the 
property. If the transferee transfers his interest i in. its entirety to another person 
_be drops out of the scene altogether, and after this further act of transfer if the 
‘landlord intends to recognizé a transferee as tenant, the second transferee can be 
recognised as tenant, but not the person who was a transferee. but who had no | 
concern with the land at the date of the so called recognition. aa i 


A lessee must have enjoyment of the property. 


“ “The word tenancy implies possession of the land Mes a “Peron claiming a 
subordinate interest. 


A person is not a tenant òf the land after: he had parted jah “his right: -to 
possess and enjoy the land. zig i 


A was the recorded tenant of a non-transferable holding. He sold the hold- 
ing to B who again sold it to C on the 16th November, 1904. The landlord did 
not recognise either B or C as his tenant. C died sometime before 1931 leaving 
bim surviving his two widéws D and E. Neither D nor E was recognised as 
„tenant by the landlord: On the 26th April, 1927, D claiming to be the sole 
“owner, sold the entire holding to defendant No. 5. About 3 months later E also 


~ ` claiming to be the sole owner, sold the same, while D wasalive, to defendant , .. 


No. 4. In 1924 defendant No. 5 sold the holding to the plaintiff, Before this `. 
sale by defendant No. 5 to the plaintiff, the landlord did not recognise defendant =” 
No. 5. In 1929 the landlord brought a suit for rent against defendant No. 5 

and in execution put the holding to sale and the same was purchased by defen- 

dant No. 1, This suit was instituted for a declaration that the rent decree passed 

in that suit was not a rent decree at all and the sale in execution thereof was void 

and could not affect his interest. The plaintiff accordingly prayed for kas - 
possession of the- land as his possession was disturbed : 


Held, that in 1929 defendant No. 5 being a complete stranger to the land, the 
landlord could not recognise such a man as his tenant, and on the basis of that 
recognition institute a suit for. rent. Hence the sult instituted by. landlord 
against defendant No. 5 could not be a suit for rent agaran person representing 


_ *Appeal from Appellate Decree No. 2004 of 1933, kaa the decree of P. P 
Ahmed, Esq., Subordinate Judge, Additional Court of Hooghly at Howrah, dated 

the 14th August, 193% reversing that of Babu'Manindra Nath Mukherjee, dated 

the 13th August, 1942, 
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the holding and the sale in execution of that decree had not affected either the 


interest of the plaintiff or defendant No. 4 and defendant No. 1 got nothing by 
his purchase at the execution sale. 


That Section 146A of the Bengal Tenancy Act had no application in such 
a case, 


Appeal by Defendant No. 1 
The material facts appear from above and from judgment. - 
Mr, Panchanon Ghose for the Appellant. 


Messrs. B. K, Bhattacharya, R. N. Sircar and Subodh Chandra 
Dutt for the Respondents. 


Mr. Ramendra Chandra Roy for the Deputy Registrar. 
The following judgment was. delivered : 
The subject matter of- this suitis a part of a non-transferable 


' holding, namely, the land described in schedule kha of the plaint, 


which isa partof the lands of schedule ka, which represent the 
entire holding. Defendant No. 10 is The Fort Gloster Jute Manu- 
facturing Co. Ltd., the admitted landlord, and the recorded temant 
was one Rup Chand Pal. Rup Chand sold the land to one 
Becharam Pal who again sold it to one Tatini Charan Sardar on, tbe 
16th November, 1904. The defendant company did not recognize 
either Becharam or Tarini as their tenant. Tarini died sometime 
before the year, 1921 and the finding is that he died” without any 
male issue, leaving him surviving two widows Amodi and Nistarini 
alias Subasmoyee. Neither Amodi nor Nistarini was recognized as 
tenant by the landlord company. On the 26th April, 1921 Amodi 
claiming to be entitled to the whole of the property left by Tarini, 
sold the holding to defendant No.5. The conveyance was in the 
names of defendants Nos. 5 and 7; but it is admitted that defendant 
No. 7 has no beneficial interest, the sole beneficial owner being 


- defendant No. s. In this document there is mention of the fact 


that Tarini left another widow Nistarini aas Subasmoyee. About 
three months later Nistarini assumed .the role of the sole surviving 
widow of Tarini and in that assumed character sold the holding to 
defendant No. 4. In fact then Amodi was alive and she was alive 
for a considerable number of years thereafter. In 1924 defendant 
No. 5 sold the land to the plaintiff. Before this sale by defendant 
No. 5 to the plaintiff the landlord company had not recognized 
defendant No. 5 as tenant, apparently they proceeded .on the 
footing that they would not recognize any of the transferees but 
would hold their recorded tenant Rup Chand responsible. 

In the year 1929, however, the landlord company brought a suit 
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for rent against defendant No. 5 and recovereda decree. This was 
the first act of 1ecognition, as the evidence on the record shows, of 
defendant No. 5 as tenant by the landlord. When they obtained 
the decree they put it up for execution and at the execution sale 
defendant No. 1 purchased the holding. On that the plaintiff has 
institutsd the present suit for a declaration that the rent decree 
passed in that suit, namely, Rent Suit No. 766 of 1929, is not a rent 
decree at all, and the sale in execution thereof is void and cannot 
affect his interest. He accordingly prayed for khas possession of 
the land described in Schedule Kha, his possession being disturbed. 
Inthe plaint, however, he recites the facts by which he claims title 
to the whole tenancy, namely, the land of Schedule Ka and confines 
his relief to a portion thereof, namely, the land of Schedule Kha, 


‘because from it he has been dispossessed by the auction-purchaser. 


Q 


There are other allegations in the plaint as to the nature of the 
interest of one Uttam who was in possession of the land of Schedule 
Kha. This question need not be determined, inasmuch as, accord- 
ing 40 the findings arrived at by the Courts below, if the plaintiff 
has title, and if the sale in execution of the decree passed in the 
rent suit has not affected his interest in the land, he is entitled to 
a declaration of title to the lands of Schedule Ka and possession 
of the lands of Schedule Kha the only other question being 
whether he has title to the whole of it or only to a part as co- 
sharer with defendant No. 4 So far as the landlord company are 


‘concerned they took up a very curious attitude. They admitted 


that they instituted the suit for rent against a wrong man, that is 
to say, although they instituted the suit for rent against defendant 


No. 5, they maintain in the present suit that defendant No. 5 is | 


not their tenant. This defence is in effect an admission with 
regard to a good part of the claim as made by the plaintiff. 


So far asthe defendant No. 1 is concerned he took up the 
position ‘that the rent suit was a competent suit and the decree 
passed therein was a valid rent decree, and the sale in execution 
of that decree passed the entire holding to him. He supports this 
defence on the following grounds: He says that the holding is a 
non-transferable holding,—and it is in fact so. Then he says that 
on the transfer of such a holding, it is open to the landlord either 
to recognize the transferee as his tenant or not and if there be 
-transfers to many persons, it is open to the landlord to recognize 
any of the,transferees, when he chooses. The landlord company 
instituted the suit for rent in 1929° against defendant No. 5 and 
thereby recognised defendant No. 5 as their tenant. The suit, 
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therefore, was against the tenant who represented the holding in 
‘the landlord’s Sherista, and the decree passed therein was a decree 
for'rent and the sale’ was a valid sale of the holding. This is- the 
argument which is urged on behalf of defendant No. 1." 

The position of defendant No. 4 is very peculiar and the | 
attitude which he has taken in this suit can be figuratively. put as 
an ‘attempt on his part to kill two birds with one stone. He says 
in the first instance’ that the decree obtained by the landlords in 
the suit of 1929 is not a rent decree, because they could not have 
at‘that time recognised defendant No.5 as their tenant, Here 
he makes a common case with the plaintiff to put out the claim 
of defendant No, 1, but he goes further and says that defendant 
No. 5 had no subsisting interest in the property at the date of 
the suit, “Amodi having died before the institution of the suit. He 
puts forward this ground on. the basis that there were two widows, 
they could fo’ doubt deal with their life estates-separately, but if 
an alienation is to be ‘made for legal necessity, it is. absolutely 
necessary that the two co-widows must either join, or the alierfftion, 
if'made by one’'of the two co-widows, must be by her either as 


‘an agent of the other co-widow or with her express or.implied 


consent. In this case he says that Amodi did not act either as 
an agent of Nistarini or with the consent express or implied of 
Nistarini, and for this purpose he relies on the well-known case of 
Gauri Nath Kakaji v. Gaya Kuar (1). 

Feeling the difficulty that the same argument may be turned 
against him, because he also purchased from Nistarini at a time 
when Amodi was alive, Nistarini having ignored Amodi, he relies 
upon ‘the provisions of section 43:of the Transfer of Property Act. 
He'says that in the deed’ which Nistarini executed in’ his favour 
she represented that she was the owner of the whole being the 
sole widow of Tarini. Since Amodi died, says he,. and Nistarini 
got the whole of the property by survivorship, Nistarini was bound 
to make good the terms of-the conveyance and by reason of section 
43 0f the Transfer of Property Act he has acquired the. whole of 
the property. This defence if accepted would put the plaintiff 
out of Court ‘altogether, -and therefore. I have described 
his attitude as an attempt of .a man who wants to kill two birds 
with one stone. , 

It is necessary to deal with the second line of defence first and © 
I shall deal .with the other defence later on, a defence .which 
really supports the case of the ‘plaintiff. The answer to the second 


» (1) (1928) L. R, 55 I. A. 999 ; 48 C. L. J. 405. 


Vou. LXIL] HIGH COURT; 


line of defence adopted by defendant No. 1, lies in certain pro- 
ceedings which took place between defendant No. 4 and defendant 
No. 5 in 1923. -A suit was instituted but it ended in a compro- 
mise. Then the defendant Nos and defendant No 4 agreed to 
divide the property half and half; on the basis that there were two 
widows and each of the widows had transferred an absolute estate 
to each of them. The result was that each of them took a moiety 


‘ of the property absolutely. The plaint, the petition of compromise 


~~ 


and the decree passed on the petition of compromise of that suit, 


viz, Exbibits D, 4 and E respectively, are on the record of this . 


suit. Having regard to this fact, itis not open to defendant No. 
4 to turn round, ignore the infer partes decree and say that defen- 
dant No. 5 has no title to the land in suit, In tbis view of the 
matter itis not necessary to consider whether defendant No. 4 
can really, for the first time, in this Court rely on the provisions 
of section 43 of the Transfer of, Property Act. Itis quite clear 
from the written statement that on the case which he made in the 
Coum of first instance it would not have been possible for him 
to base his contention on the provisions of section 43 of the 
Transfer of Property Act. But, inasmuch as, the rights of defen- 
dants Nos, 4 and 5 inter se have been clinched by the compromise 
decree Exhibit E, it is unnecessary to consider further the ques- 
tion raised in this Court, based on the provisions of section 43 of 
the Transfer of Property Act. 


The Court of first instance dismissed the plaintiff's suit finding 
that defendant No. 5 had been recognised by the landlord company 
as tenant and the rent suit was a good suit. The lower appellate 
Court has reversed that decision and has come toa finding that 
the plaintiff has got eight annas share in the property. The 
learned Subordinate Judge held that thé landlord company were 
not entitled to institute the suit for rent against defendant No. 5 
and the -sale in execution of that decree had not affected the 
interest of the plaintif. For the purpose -of coming to this con- 
clusion the learned Subordinate Judge has relied on the provisions 
of section 146 A of the Bengal Tenancy Act, but I do not think 
that that section has any relevancy in-this case, and I do not 
follow the.’reasonings of the: learned Subordinate Judge. But 
although, the reasons of the learned Subordinate Judge -may not 


be sound, Ido not think that the decree passed by him isan. 


erroneous decree, and the short reason for that is -this: 
that in the year 1924 defendant No. 5 had parted with 
his interest in. the holding in favour of the plaintiff and the 
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landlord company after this event could not, in my judg- 
ment ‘recognize defendant No. 5 as their tenant and proceed- 


-ing on that- footing they could not institute a suit for rent 


against him. In the case of non-transferable holding, it is 
no doubt the law that if there is a sale of the entire holding, 
the landlord is at liberty either to recognize the transferee 
or not. But the option must be exercised at a time when the 
transferee has still an interest in the property. If the transferee 
transfers his interest in its entirety to another person he 
drops out of the scene altogether, and after this further act of 
transfer if the landlord intends to recognize a transferee as tenant, 
the second transferee can be recognized as tenant, but not the 
person who was a prior transferee but who had no concern with 
the land at the date of the ‘so-called recognition. It is the 
fundamental principle that a lessee “must have enjoyment \of the 
property, that is to say the word tenancy implies possession 
of the land by a person claiming a subordinate interest. By no 
stretch of imagination can defendant No. 5 be called a *enant 
of the land after he had parted with his right to possess and 
enjoy the land in favour of the plaintiff by his sale in the year 
1924. In the year 1929, defendant No. 5, therefore, was a 
complete ‘stranger to the land, and the landlord company cannot 
recogniz2 a man ofthe street as their tenant, and on the basis 
of that recognition institute a suit for rent. This is exactly what 
has- happened in the present case. Therefore, the suit which 
was instituted by the landlord in 1929 against defendant No. 5 
cannot be a suit for rent against a person representing the holding, 
by any stretch of imagination. 

In this view of the matter I hold that the sale in execution 
of the decree passed in the so-called suit for rent filed in 1929, 
has not affected either the interest of the plaintiff or defendant 
No. 4, that is to say, defendant No.1 has got nothing by the 
purchase at the execution sale. It is for these reasons and not 
for the reasons given in the judgment of the learned Subordinate 
Judge that I confirm his decree. 

The result is that this appeal is dismissed with costs. The 
plaintiff respondent is entitled to the costs of this appeal. So far 
as defendant: No. 4 respondent is concerned he must bear his own 
costs of this appeal. 


Prayer-for leave to appeal under section 15 of the Letters Patent 


-is ‘refused. ` 


A T, M. Appedl dismissed. 


\ | 
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GOBINDA RAMANUJ DAS MOHUNT AND ANOTHER 
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` Suit, maintainabtiity of—Civil Procedure Code (Act. V of 1908), m .Ja— 

«Allegation of appointment as shebait— Prayer Jor possession of properties— 

No prayer for removal~Right of suit, if wasis in deity- Estoppel—Reltef 

— Properties endowed to Mutt or Asthol—Mohunt, owner— Succession ~- 

Supreme head of Mutt—Several grades of Mohunt—Subordinate Asthols— 

Mohunt, if can transfer the right of management— Properties of one Mutt, 

if can be transferred to another Muti—Mohunt, power of, to provide for 

division of Mutt properties—Grant of permanent mokurrari lease of 

| Debutter property by Mohunt—Fermanent ‘alienation for annutiy— 
. Limitation Act. (IX of 1908), Sch, I, Arts. 120, 124) 144—~Res judicata. - 


Where the plaintiff came into Court alleging that he was the shebait rightly 
appointed to the office and that he, as shebait of the deity, was entitled to the 
properffes and praying to be put in possession of them as shebait but there 
was no prayer for removal of the defendant as no such prayer being“ necessary : 

` Held, that to such a suit section 92 of the Code‘ of Civil Procedure had’ no 
application. 


+ 


Muhammad Abdul Majid Khan v, Ahmad Said Khan (1) followed: 
“Estoppel is reciprocal. ` 


“The right of suit vests not in the deity but in the shebait. | 


Makaraja Jagadindra | Nath Roy Bakadur v. Rani Hemanta Kumari Debt 
(2) followed. 


It makes no difference whether the idol sues as ‘represented by the shebait 


or the shebait sues as shebait of the idol, the substance of the claim is the thing 
to be regarded. ' 


Radka Binode Mandal v. Gopal Fiu Thakur (3) followed. 


Properties endowed to a Mutt or Asthol is held by the Mohunt as its owner, 
and the succession to him in such property follows with the succession to the 
office, the nature of the ownership is an Ownership in trust for the Mutt or 
institution itself, Although large administrative powers are vested in the 
relgaing Mohunt, this trust does exist and it must be respected. 


Ram Parkask Las. v. Anand Das (4) followed. 


* Appeal from Origihal Decree No. 279 of 1931, agalnst the decree of Bhuja- 
gendra Mustaphi Esq., Subordinate Judge, 1st Court of Midnapar, dated the 
31st July, 1931. » 

(1) (1913) I. L. R: 35 All. 459 5 : 

(a) (1904) L. R. 31 I. A. 203; I. La R; ga Cale. 129. 

f (3) (1927) L. R. s41. A. 298: 45C. L. J. Gos. ~ : 
(4) (1916) I, L. R. 43 Cale. 707; L. R, 431. A. 73; agC. L, J. 16., 
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ki 
SIE, The supreme head of a*Miutt- is a single person, 
1935. Sammantha Pandara v. Sellappa Chetti (1) and Vidyapurna Tirtha 
Swami v. Vidyanidht Tirtha Swami (2) followed: F ; 


yt H 
ae tag There may in some cases be a chief or presiding Mohunt and also other 


Mohunts of lesser grades. 


vV. 
Mohunt Ram Charan : 
, Kanani] Das. Mahant Ramanooj Doss v, Mahani Debraj Doss (3) referred to. 


Subordinate Asthols may have and do often have each a Mobunt of ‘its own 
at -their head. An original foundation with a Gaddinashim Mohunt exercising 
jurisdiction over a subordirate Asthol. or Mutt is not unoften found with relations 
existing between them in respect of proprietory rights to their renpeciiye 
possession depending upon their'respective constitutions. = 


` Kashi Baski Ramling Swamee v. Chitumbernath Koomar Swamee (4) and 
Giyana Sambandha Pandara Sannadht v. Kandasami Tambiran (5) followed. 


A Mobunt of a Matt, unless there isa custom to the contrary, cannot 
ordinarily transfer the right of management vested in him even though such 
transfer is coupled with an obligation to manage in conformity with the trust 
annexed thereto 


.Prayad Das v., Mohunt Kriparam c) followed. 


* Transference of properties held in trust for the Mutt or instituffon, the 
effect of whichis to deprive some beneficiary intended by the trust to benefit 
some other beneficiary which the trust never contemplated, is outside the 
power of a Mobunt. 


As to the power of a Mohunt who has a number of separate Asthols which 
by usage have all been held by one man, to provide for their division between 
_ his successors, or to saddle the property of one or more of the component Asthols 
with a reservation i in favour of the others : 


pai 


Held, the essence of the law governing these Mutts lies in the following of 
\ ‘custom or usage. Prima facie sucha separation would be improper, unless 
there were special circumstances justifying it. 


` Ram Charan Ramanuj Das Mohunt v. Gobinda Ramanuj Das Mohunt (7) 
3 


ss 
he granting of a permanent mokarrari lease of Debutter property is outside 
the powers of a Mohunt, 


The right of nomination of a Chela being a right appurtenant to the office, 
such right ‘subsists so long as the office continues. 


A conviction in a criminal case does not incapacitate a person from making 
an appointment of his successor to the office of Mobunt. 


There is no presumption in law that if a Mohunt holds any property it is 
prima facie debutter property. The plaintiff has the bdrden on him of estab. 
t) (9879) I. L. R. 2 Mad. 175 (179). 
(2) (1904) I. L. R. 27 Mad. 435 (457). 
(3) (1839) 6 S. D. A. (Beng.) 262 (268). (4) (1874) 20 W. R. ary (R. C.) 
(5) (1886) 1. L. R. 10 Mad. 375. (6) (1907) 8 C. L. J. 499. © 
(7) (1928) 49 C. L. J. 321 (926); L, R. 561. A. 104. 


r 
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lishing that the propertiés in respect of which he is asking for possession are 
Properties to the possession of which he is entitled in the right in which he 
sued. ý 


B, a Mohunt of the Mutt of the Ramanuj sect of Baishnavas executed on 
the 24th February 1908 a will, wherein he described himself as the Gaddinashin 
Chela of the Mohunt L and recited his own appointment and made Gobind 
Ramanuja or Chhoto Gobinda chiet Chela and Malik and Gaddinashin MoFunt. 

“On the and August, 1918 he executed two other wills. The first of these two 

wills was addressed to Chhoto Gobinda. It recited that Chhoto Gobinda was 
the object of his affection and his Chela, but stated that the appoiator had 
also another disciple Bara Gobinda and that in the apprehension that in future 
there might not be good feeling between the two Chelas after the -appolntor’s 
death, he was making a will. The will made Chhoto Gobinda shebait Paricharak 
Mohunt with the Income of all the properties dedicated to the Shebas of 
one of the minor Asthols, and in addi-ion‘with two bighas of land taken from 
one of the other Asthols, and gave him the ornaments of the idols of the 
bequeathed Astho! and its other possessions, to be enjoyed after the appointor’s 
death by Chhoto Gobinda, his Chelas and par-Chelas in succession. The will 
then proceeded to speak of the Bara Asthol as being the’ original Gaddi of the 
former Mohunts and required the appointee and his successors to pay one 
hundred rupees per year to this principal Guddee. The will did not in; terms 
say who-was to be the Mohunt of the principal Mutt, but contemplated the 
appointment of Bara Gobinda. Sitaram [iu and Shyam Sundar Jiu and other 
idols located in Shamchandpur Asthol were put in charge of Chhoto Gobinda, 
who was appointed Shebait Paricharak Mohunt thereof. The second will was 
in form similar to that of the first. It was addressed to Bara Gobinda, to 
whom was bequeathed all the rest of the properties of which B was possessed. 
He was appointed Gaddinashin Mohunt Hke the testator, nominated him Malik 
of the Asthol. The will provided that he should continue in possession down 
to his Chelas and Par-Chelas in succession. The will further stated that Bara 
Gobinda should for the benefit of the shebaits of the principal idols receive 
the sum of one hundred rupees a ‘year from the other Mobuni who was 
described. in the other will as the Paricharak Mohunt of the particular idols 
appertaining to the minor Asthols. 


B died on the 27th August 1918 and disputes then arose between the two 
nominees. An arrangement was however effected and embodied in two Ekrar- 
namas, both executed on the 29th January, 1919, whereby the provisions in 
the wills of B were recognised and each of the parties entered into possession 
of their respective offices as cOnferred by wills. Bara Gob'nda died on the 
18th February, 1920, baving by a will of that date appointed Ram Charan Das 
(the plaintiff in the present suit) his successor. 


On the 2sth March 1920 Chhoto Gobinda instituted Title Suit No. 126 of 
1920 against Ram Charan and others for declaring himself Gaddinashin Mohunt 
at the Nayaganj Bara Asthol. He took his stand upon his right to be the 
successor of B as the senior Chela of the latter and also upon the will of B of 
1908. He assailed the two appointments made by the wills of 1918 as ultra 
vires and illegal and said that the Mutt consisting of various Asthols could not be 
divided. He Impugned the title of Bara Gobinda on the ground that the 
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alleged will of Bara Gobinda dated the 18th February was not geniune. As 
regards Ekrarnamas he pleaded that they could not affect his title to the 
office. 


Ram Charan Das filed a written statement repudiating the will of B of 1908, 
and the right of Chholo Gobinda as B’s senior Chela and taking his stand 
upon the two wills.of B of 1918 and also pleading that the Ekrarnamas created 
an estoppel, as against Chhoto Gobinda. He relied for his own. title upon 
Bara Gobinda’s will of the 18th February, 1920. 


This suit was dismissed. Pending trial Chhoto Gobinda was arrested on a 
charge of rape on the a7th August 1928. When Chhoto Gobinda was out on 
bail in ‘connection with the said charge, he appointed one Rameswar Das as 
Gaddinashin Mohunt after him for the Nayagunj} Bara Asthol and all subor- 
dinate Asthols including the Asthol at Shamchandpur with full powers of 
control and management of all debutter properties and for Shebas and Pujas &c. 
Ram Charan, soon after the decision, took possession of his office as Gaddi- 
nashin Mohunt at the Nayagunj Bara Asthol. Thereafter Chhoto Gobinda 
was convicted and sentenced to 9 years’ rigorous imprisonment. 


On the gth August, 1929, Ram Charan Das instituted the present suit against 
Chhoto Gobinda as defendant No. 1 and Rameswar Das as defendant No 2. 
He challenged the appointments and divisions made by B in his wills of 1918 
stating that the office of Mohunt or Shebait of. the Mutt was not divisible 
and the Asthols appertaining to the Mutt were also not divisible. B had no 
right to give away properties belonging to one Thakur to another or properties 
belonging to two Thakurs to one Thakur. He relied upon the right of Bara 
Gobinda as successor to the office of Mohunt of the Nayagunj Bara Asthol, 
and asserted that all reserves of that right which B had made by his wills of 


1918 were invalid and that the appointment of defendant No 1 as shebait in 


respect of some of the properties belonging to Mutt was such a reservation 
and so was invalid. He challenged the disposition of properties made by 


‘B in favour of Shamchandra Asthol subject to payment of Rs 100 by the 


shebait of that Asthol to the Gaddinashin Mohunt of Nayaganj as an alienation 
in the nature of a perpetual lease at a fixed rental and so beyond the competence 
of the Mohunt. He also asserted that more than one Mohunt could not be 
appointed in respect of the Asthols appertaining to the Mutt. He challenged 
the right of defendant No 1 to continue in office as shebait of Shamchunder 
Asthol on the ground of his character. It was prayed that the provisions 
contained in the Will of B that defendant No. 1 to succeed him at Shamchunder 


‘and the similar provision made in the Ekrarnamas executed by Bara Gobinda 


were void and of no effect and hence defendant No.2 was not entitled to 
succeed him at Shamchunder as Shebait, thus perpetuating an illegal division. 
The plaintiff prayed for a declaration of his right and title to the properties 
and a declaration that the defendants had no right therein and for khas — 
possession thereof : 


Held, that as section 92 of the Code of Civil Procedure was inapplicable, 
the sanction of the Advocate-General or Collector was not necessary for the 
maintenance of the suit. 


That the statements contained in- the written statement fled in the Title 
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Suit No. 126 of 1920 by the present plaintiff were admissions and could not 
create an estoppel, 


There was an estoppel created as-against Bara Gobinda and Chhoto Gobinda. 
So far as the office was concerned there was a privity of estate between Bara 
Gobinda and the plaintiff. But as the plaintiff was relying upon his own title as 
lawfully created Gaddinashin Mohunt of the Bara Asthol at Nayaganj .and in 
that capacity he was the shebait of the deities, he was not estopped. 


That the suit was not barred by res judicata, aa the plaintiff was not bound 
in the said Title Suit to put forward any claim to the properties appurtenant 
to that Asthol or to his office as Gaddinashin Mobunt or as belonging to the 
deities. x 


. The grantees had no authority to make any change in the shebaitship of 
the idol. 


That the condition under which the grants were received and thé Asthol 
at Shamchonder came into being was that the line of shebaltship of the Asthol 
would be the same as that of the Bara Asthol. 


| That the arrangement being not for a time but to operate for all times 


was a permanent alienation for a fixed amount payable yearly, was outside the 


powerseof the Mohunt. 
Whether defendant No. 1 ‘was fit to hold the office of Mobunt was not a 
guestion pertinent to the present case in which bis removal was not asked for. 
That it was not necessary that a Mohunt of a Mutt of the present description 
should be a Gauriya Brahmin and that even if a man renounces his family 
ties after marriage and embraces Brahmacharyya he may be fit to be appointed to 
that office, | 


That the suit was'not barred as it was instituted within 12 years of the 
death of B, which was the earliest point of time at which the adverse possession 
„of defendant No. 1 could have commenced to run as against the shebait, 


Damodar Daa v. Lakhan Das (1) followed. 


Art, 124 Sch. I of the Limitation Act dealing with a suit for possession of a 
hereditary office, was inapplicable in such a case. 


That as’ the plaintiff did not want any relief in any other scope than a 


recovery of possession of the properties in ‘his capacity as Guddinashin Mohunt 


and as shebait, article 120 Sch. 1. of the Limitation Act was not applicable. 

Debendra Nath Mitra Majumdar v. Sheth Sefatulla (2) dihin gulene ; 
Appeal by the Defendants. 

Messrs, Atul Chandra Gupta, Ambika Prosanna Sen Gupta, 
Bankim Chandra Roy and Guruprosanna Sen Gupta for the 
Appellants, 

Dr. Bijan Kumar ' ne Messrs. Ramaprosad Mukho- 
padhyay and Tarakeswar Nath Mitra for the Respondent. 

! l Or AG V, 
(1) (1910) L. L. R. 37 Cale. 885; L. R. 371. Atar 12C, L. J. 110. 
(2) (1926) 44 C. L. J. 339. ` 
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The following judgment was delivered : 


Many of the facts which transpire in this case were before 
the Judicial Committee in a case, Ram Charan Ramanuj Das v. 
Gobinda Ramanuj Das and others (x), and their Lordships’ 
appreciation of them is very useful for the decision of this case. 


In the town of Chandrakona in the district of Midnapore, 
located in the Nayagunj quarter of the town, there is a famous 
Math of the Ramanuj sect of Baishnavas. The earliest that is 
known of this religious and charitable foundation is that in 1840, 
when one Lachhman Ramanuj Das was the Mohunt of this 
institution, having succeeded one Mohunt Gopaldas in that office, 
and when one of the deities installed there was the idol Sree Sree 
Gopinath Jiu, one Nitai Singh made a gift by a document 
addressed to him as “To the highly respected Sreejut Lachhman 
Ramanuj Das Mohunt Moharaj] Goswamiji. The document was 


-dated the 16th Magh 1247 and was registered on the 24th of 


that month corresponding to the 4th February r840. The deed 
purported to deal with certain landed properties in Parganas 
Brahmanbhumi and Bagri which were described as the self- 
acquired properties of the donor and also certain other landed 
properties of which it was said that the donor had obtained 
them from his father-in-law one Abadhut Singh, then deceased ; 
all the said properties being detailed in a schedule appended to 
it, It purported to make a gift of an 8 as, share of the said 
properties “for the worship of Sree Sree Gopinath Jiu of 
Chandrakona and of Sree Sree Sitaram Jiu who was to be installed 
in a temple which had been erected near his house (which upon 
the evidence appears to have been situate at Shamchandpur, 
a place about 14 miles distant from Chandrakona) and for the 
feeding of the mendicants and the poor. And it was provided — 
thus—“You shall, by holding possession of the aforesaid proper- 
ties and declaring the same to belong to Sree Sree Iswar Jiu 
Thakurs and on ‘payment of rents to the landlords of the rent- 
paying properties, out of-the same go on managing down to 
your disciple, disciple’s disciple and so on in succession,. the 
Sheba and worship of Sree Sree Iswar Jiu Thakurs and the feeding 
of Sadhus, chance guests'and visitors thereof”, The deed 
shows that at that date he kept for the family the other 8 annas 
share of the properties but provided that the same too would be 
dedicated to the Sheba and worship of the said two deities after 


(1) (1928) L. R. 56 I. A. 104; 49C. L. J. 391, 
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the termination of the lives of himself, a widowed mother-in-law 
of his, bis two wives and his daughter one Shyama Sundari. 

The provision last mentioned was given effect to by Shyama 
Sundari, who apparently was the last of the family to die. She 
on the 3rd Chaitra 1277 (=15th March 1870) executed a deed 
of gift addressed to “Sreejut Lachhman Ramanuj Das Mohant 
Maharaj Goswamiji”, and describing him ag “successor of the 
late Mohunt Gopaldas, resident of Nayagunj Bara Asthol, 
Pargana Chandrakona” dedicating the other 8 annas share of 
the properties in terms similar to those contained in Nitai Singh’s 
deed of gift, 

On the 2yth Bhadra r285 B. S. (=11th September 1878) 
Lachhman Ramanuj Das made a Will appointing Bharat Das, 
his disciple, to be his successor in office. Of this document the 
Judicial Committee has said,— 

“The document is in the form of a letter attested by various 
witnesses and addressed to the appointee, and the appointment 
18 pe verka de presenti; but the document is described as a Will 
and was registered as such, and the appointment was only to 
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operate upon the death of the appointor. In this document . 


Lachhman describes himself as the Guddinashin Mohunt of the 
well-known Akhva named Bara Asthal, wherein two known 
idols, Raghunathjiu and Gopinathjiu and other idols have been 
installed from the time of his predecessors and to which certain 
other Astha/s described in the schedule, and also in his possession, 
are said to be subordinate, of all of .which he is owner and 
manager, Five Asthals or houses are mentioned in the Schedule”. 


In making the appointment he declared,“ appoint you as the 
manager and Gaddinashin Mohant like me”. The five subordinate 
Asthols and the idols installed therein as given in the schedule, 
were.the following :—(z) At Khirpore with Sree Sree Raghunath 
Jiu; (2) At Narabaripur with Sree Sree Banka Bihari Jiu; 
(3) At Shyamchandpur with Sree Sree Sitaram Jiu and Shyam 
Sundar Jiu (said to have been installed by Shyama Sundari); 
(4) At Samat with Sree Sree Madan Mohan ae ; and (5) At 
Khajari with Sree Sree Raghunath Jiu. 

On the death of Lachhman Das which took place on the 30th 
Bhadra, 1285 B. S. (= 14th September, 1877) Bharat Das succeeded 
as the Gaddinashin Mohant. 

On the 12th Falgun, 1314 B. S. (=24th February 1908) 
Bharat madea Will. Ofthis Will the Judicial Committee has 
said,— | 
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| ahan ' “The document" is in the same form as that by which he himself 
1935. was appointed, and must Le, deemed to be a Will. In it he 

Gobinda Ramapuj Gescribes himself as Gaddinashin chela of the Mohunt Lachhman 
Das aka „and recites his own appointment, and makes Gobinda Ramanuj, 
Mohunt Ram Charan + Chief Chela and Malik and Gaddinashin Mohunt like himself, To 
Ramanuj Das. this document a schedule is appended in the’ same form as the 
p schedule to the previous document containing the names and 
descriptions of the five minor astha/s.” a 


This Gobinda Ramanuj will for the sake of brevity be called 
Chhoto Gobinda, the name by which he used to gò in order to 
distinguish him from another Gobinda called Bara Gobinda, who 
was also a Chela of Bharat Das and to whom, ‘it appears, Bharat 
Das became considerably if not more attached later on. On 
the 2nd August, 1918, Bharat Das executed two other Wills. 
The Judicial Committee has fixed their sequence, and the parties 
to the present suit do not claim to go behind. that finding. -The 
first of these two Wills was addressed to.Chhoto Gobinda. | The 
purport of this Will has been given by the Judicial Committee in 
these words :— 
“It recites that Ramanuj?” (meaning Chhoto Gobinda) “is the 
~ object of his affection and his Che/a, but states that the appointor 
has also another disciple named Gobinda Das Rasuya,” (meaning 
Bara Gobinda), “and that in the apprehension that in future there 
may not be good feeling between the two Chelas after the 
appointor’s death, he is making a Will according to the terms 
. Which follow. The Will’ then proceeds to name Ramanuj” 
(meaning Chhoto Gobinda) “Shebait Paricharak Mohunt with 
the income of all the properties dedicated for the Shedas of one 
of the minor as#Aa/s, and in addition with two digkas of land taken 
from one of the other asthads, and gives to him the ornaments 
of the idols of the bequéathed astha/ and its other possessions, 
to be enjoyed after the appointor’s death by Ramanuj”? (i. e, 
Chhota Gobinda) his Chelas and par-chelas in succession. The 
Will then proceeds to speak of the Sora (or greater) asthal as 
being the original Gaddi of the former Mohunts and to require 
the appointee and his successors to pay one hundred rupees per 
year to this principal Gaddi, The Will does not in terms say 
who is to bethe Mohunt of the principal Muti, but it obviously 
contemplates the appointment of Rasuya” (i. e. ‘Bara Gobinda) 
“because it goes on to provide that if either of the two die before 
appointing a successor, the surviving Mohuni should take his placo 
and become Mokynt of the whole.” i 


Vor. LATI, | . HiaH court. 

: Y 
© For the purposes of the present case a few more words are 
necessary to be said in respect of this Will. Sitaram Jiu and 
Shyam Sundar Jiu and other idols located’ in Shamchandpur 
Asthal were putin charge of Chhoto Gobinda he being appointed 
Shebait Paricharak Mohunt thereof. Two asthals, one ‘at Shamat 
and the other at’ Jatra, which did not find any mention in Bharat’s 
Will of 1908 or in Lachhman’s Will of 1878 or anywhere else 
previously and sọ must be‘taken ‘to have been established in 
Bharat’s time, together with the Idols located thercin were made 
appurtenant to Shyamchandpur Asthal. And all. the properties 
which were covered by thé’gifts of Nitai Singh and his daughter 
Shyama Sundari and some other property of one of other subordi- 
nate Asthals were allotted to Shyamchandpur and all these, proper- 
ties and the ornaments: and other possessions of the idols of the 
said Asthal were formed into a pune estate. And it was thus 
provided,— | i 


= 


“On my death you shall bring into your possession and occupa- 


tiom the whole of the estate including moveable and immoveable | 


properties obtained by you together with gold and silver ornaments 
of the Thakur Jius, their utensils, cut glass Jhars (chandeliers), 
lanterns, Shawls, Doshalas and the cash in hand, paddy, money 
advanced asloans in my own name or in Benami, income from 
paddy lent on interest, and cattle, etc, and Baris and houses 


etc, of Shyamchandpur as they have been in my ownership and ` 


possession = continue, to a and enjoy down to your chelas 
in succession,” 


The second Will was in form -similar to that of the first. It 
was addressed to Bora Gobinda Das. He is addressed therein 
as Gobinda Das ‘Rasuiya’, a description cf him which is also to 
be found in the other Will of the same day. It may be mentioned 
here that Lachhman in his Will dated 1878 had described Bharat 
as his ‘Rasuiya’ disciple and, Bharat in his turn, in his earlier Will 
of 1908 had de&cribed Chhoto ‘Gobinda also as his ‘Rasuiya’ 
disciple ; and from this it is fairly clear that the practice dmongst 
the Gaddinashin Mohunts of the Bara Asthal was to treat the 
‘Rasuiya’ (that is to say the disciple, food cooked by whom is 
taken by the Mohunt) as the object of preference in the matter 
of appOintment as his successor. Of this second Will the Judicial 
Committee has observed thus :—“It recites that the appointor 
has, the two Chelas, and that he has ‘executed a Will to the 
effect that out of the properties: which he owns and possesses as 


Shebait he has made over- the two dighas of land and 
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the properties appertaining to the particular minor asthal to 
Ramanuj,” (i.e, Chota Gobinda), “and proceeds to bequeath 
all the rest of the property of wbich he is possessed to 
Rasuya ”, (i e. Bara Gobinda) “appointing him Gaddinashin 
Mokunt like himself, nominating Lim Malik of the asthal and 
providing that he should continue in possession down to his Chelas 
and par-Che/as in succession. The will further provides that 
Rasuya ” (i. e, Bara Gobinda) “ shall for the benefit of the shedasts 
of the principal idols receive the sum of one hundred rupees A 
year from the other Mfokunt, who is described as he is: described 
in the other will as the Darickarak Mohunt of the particular idols 
appertaining to the minor astal% The will concludes with a clause 
similar to that in the other will providing that in case either Mohunt 
dies without appointing a successor, the cther Mohunt shall 
succeed, ” 

In the schedule appended to this will in wbicu the subordirate 
asikals were listed, Shyamchandpur asthal or the idols installed 
therein found no mention. e 

Bharat died on the joth Bhadra 1325 B.S. (=27th August 
1918), and disputes then arose between the two nominees. An 
arrangement was however effected and embodied in two ekrarnamas 
both executed on 15th Magh 1326 (=2gth January 1919) “ whereby 
the provisions of Bharata’s two wills were recognised and each of 
the parties entered into possession of their respective offices as 
conferred by the wills.” Bara Gobinda died on the 18th February 
1920 having, by a will of that date, appointed Ram Charan Das 
Rasuya, his successor. 

On the asth March r920 Chhoto Gobinda instituted a suit 
T. S. No. 126 of r920 against Ramcharan and others for declaring 
himself Gaddinashin Mahant at the Nayagunj Bara Asthal. He 
took his stand upon his right to be the successor of Bharat as the 
senior Chela of the latter and also upon the will of Bharat of 1908. 
He attacked ‘Bharat’s wills of 1918 as having been brought about 
by fraud and undue influence and also on the ground of wanton. 
the part of Bharatof a sound disposing mind. He assailed the 
two appointments made bythe wills of 1918 as ultra vires and 
illegal, and said that “the Mutt consisting of the various astkads 


_ could not be divided.” And he impugned the title of Ram Charan 


Das on the ground that the alleged will of Bara Gobinda dated 18th 
February 1920 was not genuine. As regards the ekrarnamas he 
pleaded that they could not affect his title to the office. 


Ram Charan Das filed a written statement in the suit repudiating 


= g 


ct 
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the will of Bharat of 1908, and the right -of Chhota Gobinda as 
Bharat’s senior Chela, and taking his stand upon the two wills of 
Bharat of 1978 and also pleading that the Ekrarnamas created an 
estoppel as against Chhota Gobinda, He relied for his own title 
upon Bara: Gobinda’s will of the 18th February, 1o20. And as 
regards the dispositions made by the wills of 1918 he averred :— 

“ The said two, Asthals are not merely two names of the s same 
Muth. The N ayagunj Astbal is the superior Asthal and the Shyam- 
chandpur Asthal is tbe Asthal subordinate to the Nayagunj Asthal ; 
and for this reason, by the Niyog Patra of the 17th Sraban, 1325, 
B. S., the late Mohunt Bharat Ramanuj Das nominated the late Bara 
Gobind Ramahuj Das as the Mohunt of the Nayagunj Bara Asthal. 
And the late Bharat Ramanuj Das Mohunt who held the office of 
the Mohunt forge time fully realised that it was difficult for one 
man to carry on satisfactorily the Deb Sheba: of the two Asthals 
and as a result of his experience, though he nominated the late 
Bara Gobinda Das Mohunt to be the Gaddinashin Mohunt of the 
Bare Asthal, i. e. of the Nayagunj Asthal, yet he, for the convenience 
of Deb Sheba, nominated the plaintiff to be the Mohunt of the 
Shamchandpur Asthal which is subordinate to the Nayagunj 
Asthal. And asa mark of subordination of the Sbhyamchandpur 
Asthal and of the Mohunt of that Asthal, under the Nayagunj 
Asthal and its Mohunt, it was directed that the plaintiff would, out 
of the income of the Debutter properties appertaining to the 
Shyamchandpur Asthal-—i. e. the properties described in the Niyog 
Patra made in his favour on the 17th Sraban, 1325 -B. S.—pay 
Rs. roo annually to the Mohunt of the Nayagunj Asthal. Under 
the circumstances the plaintiff being the dependent Mohunt, has 
no cause or right to bring the present suit. There is no custom or 
practice in vogue that there cannot be two Mohunts at.one and the 


. same time. The plaintiff was not and cannot be appointed the 


Gaddinashin Mohunt on the basis of the Niyog Patra of r314 B. S.. 
The plaintiff is not the Chief Chela, Admitting for argument’s sake 
that the appointment of more than one Mohunta is invalid, -the 
plaintiff having been appointed a dependent Mohunt, his appoint- 
ment is invalid, The plaintiff is bound -to vacate the Shyamchand- 
pur Asthal and to relinquish possession of the Debutter: properties 
etc., in favour of the defendant No.1. The Nayagunj Asthal and 
the Shyamchandpur Asthal do not appertain to the same Muth. 
Only, the charge of looking after the properties and the Debsheba 
of those two Asthals was formerly entrusted to one Mohunt. The 
statement that the two Niyog Patras of 1325 B.S. are not binding 
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Grir, f upon the plaintif is untrue, It being disclosed that out of the said 
1935» two Niyog Patras the plaintif derived title on the basis of Ay one 
two 


Gobinda Ramanuj executed in his favour, he has no right to impeach “the sai 

Das Mohunt deeds. ” 

Mohunt Ram Charan The Subordinate Judge dismisssd the suit on the 27th Novem- 
Ramanuj Das. ber 1922, -but the High Court reversed his decision by a judgment 
a dated the 27th February 192s, reported in I, L. R. 52 Calc. 748. 
Ram Charan Das preferred an appeal to the Privy Council. While 
that appeal was pending, Chhota Gobinda was arrested on a charge 
of rape on the 27th August 1928. On the 23rd Aswin 1335 (=9th 
October 1928), when Chhota Gobinda was out on bail in connection 
with the said charge, he appointed one Rameswar Das as Gaddi- 
nashin Mohunt after him for the Nayagunj Bara Asthal and all 
subordinate Asthals including the Asthal at Shyamchandpur with 
full powers of control and mangement of all Debuttar properties 
and the Shebas and Pujas etc. On the r7th December 1528 the 
decision of the Judicial Committee was pronounced restoring the 
decision of the Subordinate Judge. Ram Charan, soon after,*took 
possession of his office as Gaddinashin Mohunt at the Nayagunj 
Bara Asthal. Thereafter Chhota Gobinda was convicted of rape 
and sentenced by the trial Court to a year’s rigorous imprisonment, 
which on an appeal preferred to this Court was enhanced to rigorous 
imprisonment for ssven years. On the gth August 1929 Ram 
Charan Das instituted the present suit against Chhota Gobinda as 
the defendant No. z and Rameswar as the defendant No. 2. 

The plaintiff, in his plaint, described: himself as Mohunt Ram 
Charan Ramanuj Das, Shebait and Paricharak of deities Sree Sree 
Gopinath Jiu, Sree Raghunath Jiu and Sree Sree Sitaram Chandra 
Jiu, After setting out the known history of the Mutt and the 
Asthals right down to the decision of the Judicial Committee in 
Chhota Gobinda’s suit against himself, he challenged the appoint- 
ments and divisions’ made by Bharat in his wills of 1918 stating in _ 
para. 12 Of the plaint, “ the office of a Mohunt or Shebait of the 
Mutt is not divisible and the Asthals appertaining to the Mutt are 
also not divisible. Bharat Ramanuj Das had no right to give away 
properties. belonging to one Thakur to another or properties 
belonging to- two Thakurs to one Thakur exclusively. He 
relied upon the right of Bara Gobinda as successor to the office 
of Mohunt of ‘the. Nayagunj Bara Asthal and asserted that all 
reservations of that right which Bharat had made by his wills of 
1918 were invalid and that the appointment of defendant No. 1 
as ‘Shebait- in respect of some of the properties belonging 
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to Mutt was such a reservation and so was invalid. ‘He 
challenged the disposition of properties made by Bharat in 
favour of the. Shyamchandpur Asthal subject to payment of 
Rs. roo by the Shebait of that Asthal to the Gaddinashin Mohunt 
of Nayagunj as an alienation in the nature of a perpetual lease 
at a fixed rental and so beyond the competence of the Mohunt. 
He alleged ‘that -his written statement in T.S. 126 of -1920 was 
filed at a time when he was not aware of all the circumstances 
and usages connected with the endowments as he had then. come 
into office as Gaddinashin Mohunt quite recently. He averred 
that even ifthe Asthals appertaining to the Mutt be held to be 
separate they have always, according to the customs and usages 
of the Mutt, been beld and presided over by one and the same 
Gaddinashin Mohunt, and'that more than one Mohunt can never 
be appointed in respect of them. He challenged the right of 
the defendant No. 7 to continue in office as Shebait of Shyam- 
chandpur Asthal ‘on the ground of his character. He assailed the 
fact eof the appointment of the defendant No. 2 by the defendant 
No. x as his successor and also bis fitness for the office. On 
these allegations he averred in para. 19 of the plaint,— 

-*That the provision contained in the Will of Bharat Ramanuj 
Das that he Chela of defendant No.1 is to succeed him at 
Shyamchandpur and the similar provision made in the Ekrarnama 
executed by Bara Gobinda are void and of no effect. Hence 
even if defendant No. 2 be found to be a Chela of defendant No. 1 
he is not entitled to succeed him at Shyamchandpur as Shebait, 
thus perpetuating an illegal division”. . 

“Of the prayers in the plaint the one that requires mention 
is the prayer for a declaration of the plaintiffs right and title 
to the properties in the schedule and a declaration that the 
defendants had no right therein and -for khas possession thereof. 
The properties in the schedule are the temples, as well as the 
deities of the Shyamchandpur Asthal including the two Asthals 
at Jatra and Samaj and all properties, moveable and immoveable, 
which belonged to those Asthals and deities, 


Two written statements were filed, one by the defendant No. 1 
and the other by the defendant No. 2, both challenging the 
plaintiff’s right to succeed in the suit. The issues which arose 
upon the’ pleadings ‘and will be dealt with presently will give 
sufficient idea as regards ‘the defences that were taken. The 
Subordinate- Judge having decreed-the suit except as regards a 
few items of propérties, the defendants haye preferred this appeal. 
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.The arguments addressed to us may be conveniently dealt 
with, taking the issues one by one, and -we propose to adopt that 
course. . : ' 

Issue No. 1,—Is the sanction of the Advocate-General or the 
Collector necessary to bring this suit? If so, is the suit bad for 
want of the said sanction? 

‘The suit is not of the character contemplated by Section 92 of 
the Code of Civil Procedure. The plaintiff has come into Court 
alleging that he isthe Mohunt of'the Bara Asthal at Nayagunfj, 
rightly appointed to that office and that, he, as Shebait of the 
three deities named in the cause title to the plaint, is entitled 
to the properties and asking to be put into possession of them 
as Mohunt and Shebait. No prayer for the removal of the 
defendants or any of them was- made, and on the frame of the 
suit no such prayer. was necessary. To such a suit section 92 
of the Code has no application ; and so the issue, in our opinion, 
has been rightly answered in the negative: Muhammad Abdul 
Majid Khan vy. Ahmad Said Khan (1). : ° 

Issue No. 2. ... Not pressed. 

Issue No, 3. ..- Estoppel. Estoppelis said to arise in two 
ways: jirvstfy, by reason of the plaintiffs written statement in 


`- . Title Suit No. 126 of 1920; and secondly, by reason of the Ekrar- 


nama of r919 which Bara Gobinda executed in favour of the 
defendant No.1. The statements, which are contained in the 
written statement and to which reference has already been made 
in detail by quoting an extract from paragraph 17 thereof, are 
admissions but create no estoppel: The admissions, in our 
Opinion, have been .sufficiently explained. As regards the Ekrar- 
nama the learned Judge . was of opinion that the position of 
Bharat, or of Bara Gobinda or of the plaintiff, was that of a 
manager on behalf of the deities and as such the plaintiff, though 
he came in on the strength of bis own appointment, as Gaddinashin 
Mohunt,- by -Bara ‘Gobinda, does not in fact claim through 
Bara Gobinda as in the case of inheritance and that therefore 
he cannot be bound by the Ekrarnama by which Bara Gobinda 
would be bound. The question of estoppel on the ground of the 
Ekrarnamas was raised as an issue in Title -Suit No. 126 of 1920, 
and the High Court has held that no estoppel was effected by the 
compromise expressed by the Ekrarnamas.- Their Lordships of 
the Judicial Committee, on that question, observed thus :— 

“With regard to the defence, which is founded upon the 


Arp (1913) I, LR. 35 All. 459. 
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ekrarnamas, the reasoning of the learned Judges in the High ia 
Court is not easy to follow. When two parties enter into an 1935; 
agreement, whether it be of compromise or in some other respect, Gobinda Ramanuj 
each procures the advantage ,of the agreement from the other, and Das Mohunt 


“no further advantage need be looked for to support the agree- Mohunt Ram Charan 
ment. As faras the two parties to the agreement are concerned, Ramanuj Das 
each obtained for himself the benefit of an unquestioned title, 
and prevented himself ‘from questioning the others title to his 
respective office; and the present defendant as privy in eslate 
with Bara Gobinda would appear to be equally entitled to take 
advantage of the agreement. It might be, however, that owing 
tothe form of this particular suit the agreement would not cons- 
titute a defence, because in form the suit is not brought by Gobinda 
Ramanuj, but by the two idols acting through him as their alleged 
Skebait,—an idol being a juridical entity in Indian law: see 
Vidya Varuthi Thirtha v. Balusamt Ayyar (x). If it were 
necessary to pursue this matter, it would be proper to enquire 
whether Ramanuj could by claiming to use the name of the idols 
as plaintiffs prejudge and preclude any issue which would bear 
upon the question of his title to be Gaddinashin Mohunt. But 
in their Lordships’ opinion the defendant can succeed upon other 
grounds”, 
Upon these observations of their Lordships it seems to us 
clear that on the question of the respective offices of the two 
parties, as created by Bharat’s two Wills of 1918 and'‘as evidenced 
by the compromise expressed in the Ekrarnamas, there was an 
estoppel created as against Bara Gobinda onthe one hand and 
Chhota Gobinda on the other. So far as the office was concerned 
there was a privity of estate between Bara Gobinda and the plain- 
tiff. It was therefore that their Lordships said in the passage 
quoted above that “the present defendant (meaning Ram Charan) 
as privy in estate with Bara Gobinda would appear to be equally 
entitled to take advantage of the agreement.” And their Lord- 
ships further suggested that Chhota Gobinda by having a suit 
instituted by the idols through himself as the holder of the office 
of Gaddinashin Mohunt could not prejudge and preclude any issue 
which would bear upon the question of his title to be Gaddinashin 
Mohunt. In other words, if he was estopped from claiming that 
office for himself he could not get over that estoppel and have i 
it assumed that he was Gaddinashin Mohunt by having a suit 
instituted by the idols through himself as Gaddinashin Mohunt, 
(1) (rgar) L. R, 48 J. A. 302 (311). 
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Estoppel is reciprocal; and so the plaintiff if he stood in need 
ofa declaration that the defendant No. 1 is not the holder of the 
office which Bharat purported to confer on him by the Wills of 
1918 would have been similarly estopped. But here the plaintiff 
is relying upon his own title as lawfully created Gaddinashin Mohunt 
of the Bara Asthal at Nayagunj, a title which can no longer be 
disputed. His case is that in that capacity he isthe Shebait of 
the three deities. He has got this suit instituted by himself but 
as such Mohunt and Shebait as aforesaid. The right of suit 


' vests not in the deities\but in the Shebait : Maharaja Jagadindra 


Nath Roy Bahadur v, Rani Hemanta Kumari Debi (1). It 
makes no difference whether ‘the idol sues as represented - by the 
Shebait or.the Shebait sues as Shebait of the idol; the substance 
ofthe claim isthe thing to be regarded: Radha Binode Mandal | 
v. Gopal Jiu Thakur (2). To raise an estoppel as regards the 
reliefs claimed in the suit, having regard to the nature of the 
reliefs asked for, such estoppel must be one operative against the 


deities themselves. But we do not see tbat there can be any euch 


estoppel. 

Issue No: 5. Res judicataa We do not see how any such 
issue can arise atall. The only claim in the previous suit was a 
claim to the Gaddinashin Mohuntship of the Bara Asthal at 
Nayagunj, and the present plaintif had only to defend himself 
against that claim. He did not, as indeed he was not bound to 
put forward any claim to the properties appurtenant to that Asthal 
or to his office as Gaddinashin Mohunt or as belonging to the deities 
whose names are to be found in the cause title to the plaint, 

Issues Nos. 4 and 7.—Plaintif?s right and title to Shebaitship of 
Sree Sree Sitaram Jiu—His right and title to the disputed pro- 
perties——His /ocus stand: to institute this suit. 

A flood of light is thrown on these issues by the evidence which 
the defendant No. r himself gave in Title Suit No. 126 of 1920. 
He said there,— 

“ The two Asthals named before (meaning the Bara Asthal of 
Nayagunj in Chandrakona and the Shamchandpur Asthal) are not 
independent, they are branches of one Asthal. Shyamchandpur 
Asthal is not subordinate to Chandrakona Asthal............there is 
no usage that at the same time there may be two mohunts of these 
two Asthals. . There is no usage that a Mohunt' can divide Debutter 
properties between two or more Chelas. More than one Mobunt 


H 


(1) (1004) L. R. 31 L A. 203; I. L. R. 32 Cale. 129. 
(2) (1927) L. R. 54.1. A. 228 ; 45 C. L. J. 605. 
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was not appointed at the same time inChandrakona Debuttar 
Mehal. ” i l 
The learned Judge has rightly observed that there is no special 
significance in the word ‘Paricharak’ which is used in some of the 
documents which.are to be found in this case, the word literally 
meaning a servitor thatis to say of the deities; and that every 
Mohunt‘in bis capacity as Shebait is a Paricharak Mohunt. And 
the expression Gaddinashin Mohunt as used in the documents that 
are in this case has a special significance indicating a superiority due 
fo his position asthe head of the original foundation the Bara 
Asthal at Nayagunj [see Lachhman’s will of 1858; .Bharat’s will 
of r908 ; Bharat’s will of 1918 in favor of Bara Gobinda ; Bharat’s 
will of 1918 in favor of Chhota Gobinda in which the expression 
, ‘Shebait Paricharak Mohunt’ is used with reference to Chhota 


Gobinda, evidently with the object of implying a distinction in the ° 


way of some sort of inferiority ; Bara Gobinda’s deed of appoint- 
ment of 1920 in favor of the plaintiff wherein the latter is appointed 
a ‘P&richarak’]. The principal Asthal known as the Nayagunj 
Bara Asthal or the Chandrakona Mutt is Maurashi Mutt of the 
Ramanuj sect of the Baisnavas. There is no question that the 
Gaddinashin Mohuntship of this Mutt devolves upon the chief 
Chela nominated as successor by the outgoing Mohunt. The 
subordinate position occupied by the Shyamchandpur and Asthals 
to the Bara Asthal at Nayagunj cannot be disputed having regard 
not merely to the oral evidence that is there in the case, but such 
evidence as is afforded by the express terms contained in Lachman’s 
will of 1878, Bharat’s will of 1908 and his last two wills of 1918 
and.the provision as to payment of Rs, roo annually that is con- 
tained in the said last two wills of Bharat. It is therefore reasonably 
clear that prima facie the Gaddinashin Mobunt of the Bara Asthal, 
such as the plaintiff himself is, would- he competent to represent any 
of the deities, which are installed therein or in the Asthals sub- 
ordinate to it, in any suit which he may choose to bring as such 
Mohunt and as Shebait in respect of any of them. His right as 
such Mohunt aid Shebait stands supreme, unless of course there is 
a counter title in his way precluding him from exercising such right. 
The learned Judge’ was therefore in our opinion. right in holding 
that,— 3 I i 
“ Plaintiff as Gaddinashin Mohunt’ at: Nayagunj has automati 
cally seisin of all the properties either attached to Shyamchandpur 
or Chandrakona and as such he hag right .as Gaddinashin Mohunt 
to claim title and possession in all such properties.” ' 
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Ne There is no question that there was a causa of action by reason 
1935. of the defendant No. 2 having resisted the _plintif’s attempts to 
Gobinda Ramanuj recover possession of the Shyamchandpur and the other Asthals and 
Das Mohunt the properties allocated thereto by Bharat’s will of 1918 in favor of 
Mohunt Ram Charan Chhota Gobinda and of the plaintiff being kept out of possession in 
Ramanuj Das. consequence of such resistance. In such circumstances the suit as 
framed was maintainable, 

The dispositions made by Bharat Das in his will of 1918, the 

validity of which has to be considered in the present case, are of a 

threefold character: Creation of a separate Mohuntship for the 
Sbyamchandpur Asthal; and, division of properties; and 3rd, 

severance of two Mutts, viz. Jatra andi Samat, from the Bara 

` Asthal at Nayagunj and their attachment to the Shyamchandpur 
Asthal. Now, in order to consider the first two of these matters, 

* itis very necessary to examine the terms and conditions of Nitai 

‘Singh’s grant and the grant made by his daughter Shyama Sundari 

which was on similar lines to that of her father. By these 

grants the properties gifted were dedicated to the Sheba® and 

worship of Gopinath Jiu, who was one of the deities of the Bara 

Asthal, and ‘of Sitaram Jiu to be installed in the Shyamchandpur 

Asthal, and the duty of performing the Sheba and worship of the 

said idol was entrusted to Lachhman Das and his disciple and 

; his disciple’s disciple and soon in succession. The grantors had 
_no authority to make any change in the Shebaitship of Gopinath 

Jiu of Bara Asthal. Consequently the intention of the grantors 

must have been that the successors of Lachhman Das, who would 

be the Gaddinashin Mohunt of the Bara Asthal, would also be the 

Shebaits, in succession, in respect of the idol Sitaram Jiu. When 

the idol Shyamsundar Jiu was installed in the Asthal at Shyam- 

chandpur by Shyama Sundari, the Shebaitship of that idol too 

must haye been similarly intended; for there was no direction 

| -to the contrary. In such circumstances, we think it may be 
reasonably held that the condition under which the grants were 

received and the Asthal at Shyamchandpur came into being was 

that the line of Shebaitship of the Asthal at Shyamchandpur 

would be the same as that of the Bara Asthal; in other words, 

that the Gaddinashin Mohunt and Shebait of the Bara Asthal would 

also be the Shebait of the idols at the Shyamchandpur Asthal. 

That indeed was the disposal made by Bharat in his Will of 1908 

by which he had appointed Bara Gobinda as the Gaddinashin 

_Mohunt “like himself”. By the Wills of 1918 Bharat appointed 

Bara Gobinda as the Gaddinashin Mohunt ‘like himself’ and also 


Vow. LXIL] HIGH COURT. TT 


appointed Chhota ‘Gobinda as Paricharak Mohunt of the Shyam- i 
chandpur Asthal, making it perfectly clear, as has , been already 1935. 
explained, that the Shyamchandpur Asthal was subordinate to the ae a acces 
Nayagunj Asthal, . ka Das Mohunt i 


A very important judgment describing the different- classes of Mohunt Ram Charan 
. Mutts or Asthals and the rights and office of the Mohunt is that Ramanuj Das. 
ofthe Judicial Committee in the case of Ram Parkash Das v. p 
Anand Das (1). ` It has been said in that case that it is the rule 
that properties endowed to a Mutt or Asthal is held.-by the 
Mohunt as its owner, and tbe succession to him in such property 
follows with the succession to the office; that the nature of the 
ownership is an ownership in trust for the Mutt or institution 
itself; and that it must not be forgotten that although large 
administrative powers are undoubtedly vested in the reigning 
Mohunt, this trust does exist and it must be respected. The 
Nayagunj Bara Asthal is a class of Mutts known as Maurashi, the 
Office of the Chief Mohunt being hereditary and devolving. 
uponethe chief disciple of the existing Mohunt, who, how- 
ever, usually nominates him as his successor.- The supreme 
head of the ‘institution is the: Gaddinashin Mohunt who, as the 
evidence indicates, must be a celibate, and presumably a Baishnay 
of the Ramanuj sect, the Mutt itself being one of that particular ` 
sect. All authorities point to the supreme: head of a Mutt 
being a single person : See Sammantha Pandara v, Sellappa Chetti 
(2); Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha Swami 
(3); though, there may in some cases be a chief or presiding 
Mohunt and also other Mohunts of lesser grade: See Makant 
Ramanooj Dossy. Mahant Debraj Doss (4) cited in Ram Parkash 
Das’. case (1) (supra). , 
It is not at all clear that Bharat’s intention was to effect a 
division of the Mohuntsbip of the Bara Asthal;,on the other hand, 
by appointing Chhota Gobinda as Shebait Parichark Mohunt, 
it is possible that he intended to create a subordinate Mohunte. 
ship in his favour. That the Mohuntship created in favour of, 
Chhota Gobinda was a minor Mohuntship was assumed by the 
-Judicial Committee also in the previous litigation. Subordinate 
Asthals may have and do often have each a Mohunt of its own 
at their head. ‘An original foundation with a Gaddinashin Mohunt 


(1) (1916) L. R. 431. A. 733; L L. R. 43 Calc. 707; 24C. L, J. 116, 
(2) (1879) I. L. R. 3 Mad, 175 (179). ; 

(3) (1904) I. L. R, 27 Mad. 435 (457). 

(4) (1839) 6 S. D, A. (Beng.) 262 (268). 7 
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a exercising jurisdiction over a subordinate Asthal or Mutt’ with | 
1935. a Mohunt of its own is not unoften found with relations existing 

Seat jaman? F i : É , ; 
Gobinda Ramani between them in respect of proprietory rights to their respective 
Das Mohunt possession depending upon their respective constitutions: See 


Mobunt Ram Charan 22844 Bashi Ramling Swamee v. Chitumbernath Koomar Swamee 
Ramanuj Das. (1); Giyana Samébandha : Pandara Sannadhi v.- Kandasamt | 

Lambiram (2), Similarly as regards the Shebaitship of the idols 
it is not clear that the rights of Shebaitsbip were relinquished 
or that anything more than a delegation of the ministerial duties 
of the Shebait was made in favour of Chhota Gobinda with-a 
direction that be would continue to possess and enjoy the 
properties down to his disciples in succession, on. performing 
those duties. And such an arrangement would’ be sufficiently 
justified on the ground of convenience the Asthals being situated 
14 miles apart. Mookerjee J. in the case of Prayad Das v. Mohunt 
Krifaram (3), on a consideration of the authorities bearing on 
the point, has laid down that the Mohunt of a Mutt, unless there - 
is a custom to the contrary, cannot ordinarily transfer theeright 
of management vested in him even though such transfer is coupled 
with an obligation to manage in conformity with. the trust annexed 
thereto. It is however not impossible to read the dispositions 
as amounting only toa transfer of the management and not to 
a transfer of the right of management. Moreover, as regards 
these offices that were created, upon the view which their Lord- 
ships of the Judicial Committee have expressed the Ekrarnamas 
of rọrọ would afford a bar to the plaintiffs challenge, the interest 
involved being one purely personal to the plaintiff. 

The dispositions made in respect of the properties amount 
to a-:matter far more serious, By them properties -dedicated to’ 
the worship of Gopinath Jiu of the Bara Asthal and of Sitaram 
Jiu (possibly also of Sham Chand Jiu installed by Shyama ` Sundari) 
-were transferred to the Shamchandpur Asthal, in deprivation of 
Gopinath Jiu and to be applied to the Sheba and: worship of the 
deities Sitaram Jiu and Sham Chand Jiu and the other Thakurs 
at Shyamchandpur and also ‘other Thakurs, in village Jatra, 
Transference of properties held in trust for the Mutt or institu- 
tion in this way, the effect of which is to deprive some beneficiary 
intended by the trust and to benefit some other beneficiary which 
the trust never contemplated is clearly outside the powers of the 





(1) (1873) 20 W. R. 217 P.C. 
(2) (1886) I. L. R. 10 Mad, 937 5. 


(3) (1907) 8 C. L, J. 499. 
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Mohunt. . This diversion, which is indefensible on principle, bas 
been sought to be justified on several grounds. It has been urged 
in the first place that the arrangement that was made by these 
dispositions was not a new arrangement but one which existed 
from before. This ground is baseless for all ‘that the evidenca 
makes out is that there wasa collection centre at Shyamchand- 
pur from which the rents of these propérties, which were now, 
made into a separate estate, used to be -collected. That arrange- 
ment in its nature was very different from what was now made. 
It has hext been argued that the dispositions were not injurious 
to the foundation. But we. do: not see how that can be truly 
said, seeing that Gopinath Jiu was entirely deprived of the benefit 
of the. trust and the benefit: that was meant for other idols was 
certainly reduced. Lastly it has been contended that the disposi- 
tions ‘should .be supported on the ground of convenience. We 
are not prepared to accede to this contention. -Of necessity or 
convenience there was no suggestion in the Wills, which recited 
the feasons.for the ‘disposition in very different terms. It was said 


in them that the reason was that it: was apprehended that there ` 


may not be good feeling between the two Gobindas and so as a 
means of preventing disputes between them in future the: disposi- 
tions were being made. The Judicial Committee has observed,*— 


`- “ There’ is no direct authority’ as to the power of a Mohunt 
who has a number of separate astha/s: which by usage have all 
been held by one man, to provide for ‘their division between his 
successors, or to saddle the property of one or more of the com- 
ponent astha/s with a reservation in favor of the others. All that 
can be safely said is that as the essence of the law governing these 


Muths lies in the following of custom or usage (see 48 I. A. already 


cited), _prima-facie such a separation would be improper, unless 
there were special circumstances justifying it. But their Lordships 
desire to be understood as sees no determination upon this 
point, as.in their view it is unnecessary.” i 

No custom justifying the course adopted has been set up, or 
attempted to-be proved. The arrangement was not for a time 
but was to operate for all times. -And all that Gopinath Jiu could 
receive in lieu of the properties: thus taken away was the benefit 
arising out of the one hundred Rupees per year which was made 
payable to the Bara Asthal at Nayagunj by the Asthal at Shyam- 
chandpur. The essence of an arrangement of this character is’a 
permanent alienation for a fixed amount’ “payable yearly, and 80 

¥See'p, 326 of 49 C. Li J.—Rep.-- 


173, 


Civit, 


a aaniatiidaiatimenl 


1945, 
Nawangan? 


Gobinda Ramanuj 
Das Mohunt 


v. 
Mobunt Ram Charan 
Ramanuj Das. 


watan panan: 


174 


Civ 


103E 
f 
Gobinda: Zamanuj 
Das Mohunt 


v. 
Mohunt Ram Charan 
Ramanuj Das. 


"t en 


` 


THE CALCUTTA LAW JOURNAL, [Vor LXII, 


it is very much like the granting ofa permanent Mokurrari lease 
of Debutter property which is outside the powers of the Mohunt. 
The detachment made of the Asthals at Jatra and Kamat from 
the control of the Gaddinashin Mohunt of the Bara Asthal and 
amalgamating them with the Shyamchandpur Asthal was some- 
thing more than an arrangement made for convenience of adminis- 
trations. The properties and possessions of these Asthals were 
made available for the expenses of the Shyamchandpur Asthal 


asa whole, and if the benefits which the. Bara Asthal derived from 


these’ two subordinate Asthals or the control which it exercised 
over them was withdrawn—as prima facie was the result these 
dispositions also were improper. 

Issue No: 8 Character of the defendant No. r i his deal- 
ings as Mohunt. 

. We agree with the learned Judge in holding that the: eects 
allegations made against him as regards his moral character have 
not been established. The judgment in the criminal cage, on 
which the learned Judge has relied, only establishes the facf that 


“he was-convicted of the charge. Whether in such circumstances 


the defendant No. 1 is fit to hold the office of Mohunt is not a 
question which is really pertinent to this case in which his removal 
has not been asked for. / 

Issue No. g. Right of the defendant No. 2 as Chela of the 
defendant No. 1—His right to'succeed to the defendant No, Ie 
His dealings with Debutter property. 

The learned’ Judge has held, contrary to the plaintiff’s case on 
the point, that itis not necessary that a Mohunt of a Mutt of the 
present description should be a Gouriya Brahmin, and that even 
if a man renounces his family ties after his marriage and embraces 


-Brahmacharyya he may be fit to be appointed to that office. With 


this conclusion we are in agreement having regard to the materials 
that we have before us. But the learned Judge has also found 
that the defendant No. 2 is a Gouriya Brahmin and is an unmarried 
man, And as we also agree in this finding we must hold that the 
plaintiff has failed to show that the defendant No. 2 is precluded 
from being appointed Mohunt. The conduct of the defendant 
No, 2 in connection with the charge made against him for 


Wisappropriating the ornaments cf the idols and usufructs of 


Debuttar properties is a matter which is not quite relevant for 
the purposes of the suit, no prayer for his removal having been 
made. We do not affirm the findings which the learned Judge 
hag arrived at this question, as in our.opinion an investigation into 
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this matter is wholly unnecessary here, The two questions that 


really arise for consideration on this part of the case are: rst, - 


whether the defendant No. 2 had been admitted asa Chela of 
his by the defendant No. 1; and and, whether by reason of his 
conviction in the criminal case ‘referred to-above the defendant 
No. 1 was incompetent to appoint the defendant No, 2 ashis 
successor. On the first of these questions the case put forward 
on behalf of the defendants is that the defendant No. 1 had a 
Chela named Giridhari who died and after his death he initiated 
the defendant No. 2 with the necessary ceremonies into his 
Chelaship. We have been taken through the oral evidence of the 
witnesses who have spoken about this initiation, but we are not, 
just as the Court below was not, satisfied that this evidence is 
really trustworthy. There is a statement—a very clear and 
‘deliberate statement which is to be found in the deposition 
of the defendant No, 1 himself in Title Suit No. 126 of r923 
This deposition was given in July 1922, which was after Chaitra 
1327, and there’ the defendant No, 1 said— 

“I have no Chela,—adds I have kept a man for making him 
Chela...On the occasion of initiation of a Chela, Homa is per- 
formed, Thakur is worshipped, Panchosuskar is done. Baojis 
remain there to play music.” 

He knew perfectly well what had to be done for the initiation 
of a Chela and if any of these things was actually done the matter 
would have on that day been quite fresh in bis mind. It is quite 
true that it would have been better if the attention of the defen- 
dant No, 1 had been drawn to this previous statement of his, when 
he was deposing in the present suit, in the manner laid down in 
section 145 of the Indian Evidence Act. But even though that 
course was not adopted, we think this previous statement entirely 
discredits his, present story on the point. On the evidence, such 
as it is, we are unable to hold that it has been established that 
the defendant No. 2 had been duly and properly taken by the 
defendant, No. 1 as a Chela. As regards the second question, 
we have not been shown any authority that a conviction ina 
criminal case incapacitates a person from making an appointment of 
his successor, The right of nomination being a right appurtenant 
to the office, the right would, in our opinion, subsist so Jong as 
the office continues. 


Issue No. 6—-Limitation,— 
This suit was instituted within twelve years of the death of 
Bharat Das, which is the earliest point of time at which the 
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adverse possession of the defendant No. 1 could have commenced 
to run as against the Shebait of the Nayagunj Asthal or against 
any of the idols represented by him. The suit therefore is not 
barred on the principle’of the decision of the Judicial Committee 
in the case of Damodar Das v. Lakhan, Das (1). No shorter 
period of limitation, in our opinion, will apply to the case. 
Article 124 of the Limitation Act relates to a suit for possession 
of a heriditary office, which is not the kind of office concerned 
in the present suit. Nor would Article 120 have any application, 
because the plaintiff does not want any relief in any other shape 


' than a recovery of possession of the properties in his capacity as 


Gaddinashin Mohunt of the Nayagunj Mutt and as Shebait of the 
deities named in the cause title to the plainte The nature of the 
present suit and the cause of action on which it is founded are very 
diflerent from those in which a person has to be ousted from his 
office before possession can be asked for as against him ;.See 
Debendra Nath Mitra Majumdar v. Sheik Sefatulla (2). In the 
present case the reliefs that are asked for are On the basis af the 
plaintiff’s own title as Gaddinashin Mohunt of the Nayagunj Mutt 
and as shebait of the deities whom he purports to represent as 
plaintiff. The question of the validity of the office which the 
defendants hold no doubt arises in the suit, but only as a defence 
to the action and incidentally. 


Issue No. ro~-Reliefs. 

The only question that arises on this issue at the present stage 
relates to some of the properties in respect of wbich it is urged 
that the plaintiff has not proved that they are debuttar properties. 
The Subordinate Judge has held that they are debuttar properties. 
on the following reasoning s= 

ki Ordinarily plaintiff who claimed the properties ought to have 
shown whether the properties are debuttar, but here the properties 
are in possession of the Mohunt in his capacity as such along with 
other debuttar properties and it is admitted that in respect of 
one of the properties there was a mortgage as shebait. So it is 
for the shebait to prove if there are any properties otherwise than 
Debuttar j.e. his personal properties. The defendant says that 
he has private Rokars, but these are not produced. I must 
therefore say that it has not been made out that any of them is 
property of the defendant No. 1 Chhota Gobinda.” 

This reasoning is open to objection, because there is no pre- 


(1) (1910) L. R, 371, A. 147; I. L. R. 37 Calc. 888, 12 C. L. J 110, 
(2) (1926) 44 C. L. J. 339. 
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sumption, in law that if a Mohunt holds any property it is iN 


————— 


prima facie debuttar property. The plaintiff in such a case, 1935. 
just as much as in any other case, has the Burden on him _Gobinda Ramanuj 
of establishing that the properties in respect of which he is Das Mbun 
asking for possession are properties to the possession of which Mohunt Ram Cioran 
he is entitled in the right in which he sued. It appears, | Ramanuj Des. 
however, thata grima facie case as regards the debuttar character 
of the properties as appertaining to the Nayagunj Asthal was 
made ‘out by the plaintiff’s witness No.1 Surendra Nath Ghose, 
and that that case has not been rebutted on behalf of the defen- 
dants by any evidence, oral or documentary. In such circums- 
tances the decree in respect of the properties is,in our opinion, 
sufficiently justified. N 

The appeal in our Jadi Su fails and must be dismissed with 
costs, 


A, T. N. Appeal dismissed, 





Before Mr. Justice M. N. Mukerji and Mr, Justice 


S, K. Ghose, 
SURENDRA KUMAR ROY CHOUDHURY AND OTHERS Civit. 
Y, : 1935- 
, i herd 
AHMED NAWAB CHOWDHURY AND oTHErs.* March, 28, 29. 
April, I, 23 2554159 
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Advsrse possession — Requisites of—Putnidar acquiring title to lanas of adjoin- 
ing owner by adverse possession — Landlord, tf can recover. 


eeey 


Possession which the law regards as adverse possession must be adequate in 
continuity, in publicity and ın extent cf area: Radhainoni Debi v. Collector of 
Khulna (1). It cannot be said with exact precision about the degree of posses- 

‘sion or dispossession that will do; regard must be had to the nature of the 
property: Marshall v. Taylor (a) and Basanta Kumar Roy v. Secretary of 


* Appeals from Original Decrees Nos 226 and 227 of 1931, 17 and 18 of 1993, 
with Cross-objection in No. 17 of 1933, against the decrees of Babu Profulla 
Chandra Guha, Additional Subordinate’ Judge, rst Court of Tipperah at 
-Commilla, dated the 28th March, 1341. i 

(1) (1900) L. R. 271. A. 136; L. L. R, a7 Cale. 942, 

(2) [1895] 1 Ch, 641 (645). 
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State (1). Any title which ray be acquired by adverse possession is strictly 
limited to what has actually been so possessed: Nayeshwar Bux Roy v. Bengal 
Coal Company Limited (2). This doctrine is applicable to minerals lying in differ- 
ent stratas or seams. Constructive possession in favour of a wrong-doer cannot 
be implied when he has actually ceased to bave possession of the subject-matter, 
so as to enable him to obtain a title by limitation. By submergence the subject 
matter remains derelict and the constructive possession is in the true owner: 
Secretary of State v. Krishnamani Gupta (9). The possession should he 
nec vi nec clam nec precario. Itis not necessary that the adverse possession 
should be brought to the knowledge of the person against whom it is to operate. 
This is subject to the qualification that when the party claiming by adverse 
possession falls to show that the person possessed against by ‘exercising due 
vigilance ought to have been aware of what was Fappening, his claim must fail 
whether his possession be adequate in continuity or not: Maharaja Srischunder 
Nandy v. Baijnath Fugal Kishore (4) It is sufficient that the possession should 
be oyert and without any attempt at concealment so that the person against 
whom time is running, ought, 1f he exercises due vigilance, to be aware of what Is 
happening. It is not necessary to establish adverse possession that the proof of 
acts of possession should cover every morrent of the requisite period. The fact 
of possession may be continuous though the several acts of possession are at consi- 
derable intervals. How many acts will lead to an inference of the fact is a qifestion 
of proof and presumption independent of prescription. The nature of requisite 
possession must necessarily vary with the nature of the subject possessed ; 
Secretary of State v, Debendra Lal Khan (5). An exclusive adverse possession 
for a sufficient period may be made out, In spite of octasiona) acts done by the 
former owner on the ground for a specific purpose from time to time: Basanta 
Kumar Roy vy. Secretary af State (1). But if the owner shows that he too has 
been exercising during the currency of his title various acts of possession, then 
the quality of these acts, even although they might have failed to constitute 
adverse possession as against another may be abundantly sufficient to destroy that 
adequacy or interrupt that exclisiveness and continuity which Is demanded under 
the statute : Kuthali Moothavy v. Peringati Kunharankutty (6). The onus is on 
the person who bases his title on adverse possession to show by clear and 
unequivocal evidence that his possession was hostile to the real owner and amoun 
ted toa denial of his title to the property claimed: jas Ali Qidwai v. The 
Special Manager, Court of Wards, Balarampur Estate (7). The hostile character 
of the possession is to be established by clear and unequivocal evidence that 
there was an intention on the part of the putnidar to exclude the owner. 

The doctrine that a tenant’s possession isthe possession of his landlord, 
cannot legitimately, apply in cases of lands which donot in fact peleng 4 to the 
landlord, 


(1) (1917) L. R. 441. A. 104; 25C. L. J. 487 (497); L L. R. 44 Cale. 858 ; 
(2) (1930) L. R. 58 I. A. 29; 53 C. L. J. 81, 487. 

(3) (1902) L. R. 29 I. A. 104 ; I. L, R. 29 Cale. 518, 
(4) (1934) 61 C. L. J. 96 ; 29 C. W. N. 382. 

(5) (1923) L. R. 61 L. A. 18; sg C. L. J. 56. P 
(6) (1921) L. R. 481. A. 393; L L. R. 44 Mad. 883. 

(7) (1994) 61 C. L. J. 1023. E 
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Where a tenant holding under a particular landlord possesses lands belonging 
to another landlord, he can plead limitation against the latter, only if he holds the 
land against the latter and in denial of the latter’s title. 


A putaidar cannot, by assertion of a limited interest only, acquire any absolute 
or proprietory title to the lands for the benefit of himself or his -landlord. His 
(putnidar’s) claim being restricted to a limited interest, the possession is adverse 
to that extent only. 


The adverstness of possession depends on the extent of the claim of right 


under which possession is obtained and kept. 


Though possession itself is prima facie adverse and exclusive, there was no 
indication in the present case that the putnidar, by declaring that the lands were 
included in his putni and remaining in possession of them through their tenants, 
did anything which amounted to a denial of the title of the owner. 


A cannot be said to be in adverse possession against B by remaining in 
possession through the putnidar with the result that thereby the title of B was 
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lost and A acquired title. There was no privity as between A and the putnidar in . 


the present case in respect of the possession which the latter had in the lands. 
There is no principle of agency or delegated authority. 


Altlough the title which the tenant acquires over the lands of a stranger by 
encroachment is acquired by him for .the benefit of his own landlord, the latter 
cannot avail of the benefit until the expiration of the tenancy. 


Obiter: Ifa putnidar encroaches upon the land of a neighbouring owner 
and possesses the land through his tenant as part of his tenancy, it is only if and 
when the tenancy of the putnidar would expire and he would be called upon 
to give up the putni, and no time before ‘that that the landlord would be 
eutitled to claim the land as his own and this the landlord would be entitled to 
do only if the title of the putnidar continues till then. 

Messrs. R. Watson & Co v. The Government (1) explained. 


Nuddyarckand Shaka v. Meajan (2) and Prohlad Teor v. Kedar Nath Bose 
(3) referred to. i 

Appeal by Third Party Defendants, 

Suit for declaration of ‘plaintiffs? zemindari right and right by 
adverse possession, for ejectment against the first party defendants 
and for khas possession by eviction of the second party defendants. 

The material facts appear from the judgment. 

Messrs. Atul Chandra Gupta, Bankim Chandra Banerjee and 
Dhirendra Krishna Roy for the Appellants, 

Dr. S. C. Basak and Rama Prosad Mukhopadhaya for the 
Respondents in‘ Nos, 226, 227 and 17. 

Mr. Surjya Kumar Aich for the Deputy Registrar in Nos, 226, 
227 and 18° 


(1) (1865) 3 W. R. 73 (F. B.); B. L, R. Sup. Vol. 184. 
(2) (1884) I. L. R. 10 Calc. 820. 
(3) (1897) 1. L. R, 25 Calc. 308. 
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ur Messrs. Rama Prosad Mukhopadhaya, Bhagirath Chandra Das 
1935. and Jogneswar Mondal for the Respondents in No. 18. : 
K R F g ; C. A, Ve 
Choudhary ; ss The following judgment was delivered : i 
Ahmed Nawab . ' These four appeals have arisen out of as many suits which were 
Chowdhury” instituted by the heirs of the late Nawab Mahomed Ali Nawab.. 

May, 10. ' Chowdhury Khan Bahadur of Paschimgaon whose estate is now 


under the management of the Court of Wards. Ap peal No. 226 of 
1931 has arisen out of Suit No. 32, No. 227 of 1931 lout of Suit 
No. 33, and No. 17 of 1933 out of Suit No. 34. These three . 
suits were instituted in 1927, but were numbered in r929 when they 
were given these numbers. The other appeal, No. 18 of 1933, has. 
arisen out of another suit which was instituted in 1926 but was 
renumbered as No, 35 of r929 and tried along with the aforemen- 
tioned three suits. The plaintiffs in all the four suits are the owners 
of Towzi No. 100 of the Tipperah Collectorate and the lands con- 
cerned therein are situate in a village named Mouzah Doulkhar 
within Pargana Homnabad in the District of Tipperah. “The 
village appertains to two Touzis, namely Nos. 100 and 315, between | 
which its lands are divided. 
It will be convenient to take up the first three appeals first. The . 
third party defendants in the suits out of these three appeals have 
arisen are the owners in zomindari right of Touzi No. 315 ; the first 
party defendants are tenure-holders under the said zemindars ; and 
the second party defendants are ryots holding under the said tenure- 
holders. The plaintiffs’ case in these suits is that their predecessor- 
in-Interest was in possession of village Doulkhar of Touzi No. roo 
by realising rents -from tenants and keeping some lands in Khas 
Patit : that in 1302 B. S. (wrongly stated in the plaints as 1304 B.S.) 
there was a survey made by him of Touzi No. too by relaying and ` 
demarcating the boundaries of Thak Chaks and it was then found , 
that the first party defendants,or their predecessors were holding 
wrongful possession of the lands in suit through their tenants the 
| second party defendants ; that upon that the, plaintiffs’ predecessor 
was about to take action for ejecting the wrongdoers but eventually 
the matter was amicably settled, the said first party defendants or 
their predecessors taking settlement of those lands by executing 
Kabuliats in his favour. It was alleged further. that in the last 
District Survey and Settlement operations, the records whereof were . 
finally published in 1920, the said lands were recorded in the maliki 
khatian of the plaintiffs’ predecessor as appertaining to’ Touzi 
No. 100 up to the attestation stage, but l subsequently owing tg 
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objections filed by the third party defendants under section 103-A a 

of the Bengal Tenancy Act the entries were changed and the lands 1935. 

in suit were recorded as appertaining to Touzi No. 315 of the third Surendra Kumar Roy 
party defendants and as included inthe taluk of the first party Choudhury 


‘defendants. The suits were filed as the said entries might adversely : Ahmed Nawab 
affect the plaintiffs’ interest. The substantial prayers were : tst, Showdhury 
` declaration of the plaintiffs’ zemindari right and right by adverse 
‘possession ; 2nd, ejectment against the first party defendants on the | 
ground that their tenures under the plaintiffs were forfeited, as they 
had in the objection cases under section 103-A Bengal Tenancy Act 
repudiated the plaintiffs’ title and set up the title of the third party 
defendants ; and 3rd, khas possession. by eviction of the second 
party defendants in case they put forward any plea against the 
plaintiffs’ interest. 

The third party defendants and the first party defendants filed 
written statements in these three suits, It is unnecessary to refer 
to these written statements in detail, because the scope of the con- 
troversy at the present stage has been very much reduced by 
reason of the fact that it is only one of the parties; namely the third 
party defendants who have preferred these appeals and the ground 
on which the appeals haye been pressed is also a limited one. The 

‘first party defendants of Suit No. 32 practically supported the 

‘plaintiffs, asserting that the lands in‘that suit appertain to Touzi 
-No. too and are in their possession as tenure-holders under the 
plaintiffs. The first party defendants of Suits Nos. 33 and 34 denied 
the plaintiffs’ title to the lands in those suits, except as regards two 

_of the plots concerned in the latter suit and alleged that they 
appertained to Touzi No. 315 of the third party defendants, In all 
the three suits the first party defendants denied that any forfeiture 
had been incurred. 

The defence of the third party defendants, who are the 
appellants in these appeals, was that the lands in these suits did not 
appertain ‘to Touzi No, -roo ‘but to Touzi No. 315 of which the 
original maliks were Mohamed Roshan Chowdhuri and others and 
were in the possession of the said proprietors as part of the said 
Towzi; that onthe 25th Bhadra, 1266 B. S., the -predecessors-in- 
interest of. the first party defendants obtained putni settlement of 
these and cther lands from the said proprietors ; that the said pro- 
prietors were thus in possession of the suit lands by realising rent 
from the first party defendants who in their turn took rents therefor 
from the tenants, the second party defendants ; and that in 1912 

the third party defendants became proprietors of Towzi No, 315 by 
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purchase in execution of a mortgage-decree. As the result ofa 
local investigation’ held by a commissioner in these three. suits it 
has now been found, and that finding isno longer disputed that 
122°76 acres out of the lands of Suit No. 32, 95°34 acres out of the 
lands of Suit No. 33 and the whole of the lands, i. e., 2°74 acres, 
of Suit No. 34 appertain to Towzi No. roo., The plaintiffs did -not 
seriously claim any lands outside their Towzi No. roo; and the 
defence of the appellants, as pressed in the Court below, as regards 


such lands as lay outside- their own Towzi No. 315 and fell within 


-Towzi No. 100 was, as the Court below has st ated, the following :— 
“ Between the third party defendants and their .predecessors-in- 
interest they have been in possession of the lands in question for 


upwards of 7o years. The plaintiffs having been out of possession 


for this considerable period, their suits are barred by limitation as 
well. The Kabuliats alleged to have been executed by the first 
party defendants, in the plaints, do not confer any right, on the 


plaintiffs for they are collusive and colourable. ” 


The Subordinate Judge has overruled this defence. He has 
referred to the evidence which the tenants, examined as witnesses 
on behalf of the appellants, have given, and has observed that 
their evidence showed that they were not sure under which Towzi 
the lands held by them lay. He has also observed that the tenants 


.did not point out their lands to the commissioner when the com- 


missioner went to the locality. And he has observed further that 
it;has not been satisfactorily proved that the proprietors of Touzi 
No. roo had any knowledge that the lands which lay in their Touzi 
were being adversely possessed by the tenants of the putnidars. 
On these grounds the learned Judge has decreed the three suits in 
favour of the plaintiffs, declaring their zemindari right to such of 
the lands therein as fall within Touzi No. 100 and declaring further 
that they would be entitled to get fixed rentals in respect of the 
said-lands (viz. Re. 30 in Suit No. 32, Rs, 25 in Suit No. 33 and 
Rs, 1-4 annas in Suit No. 34) from the first party a caine but 
refusing their prayer as regards khas possession. 

The principal contention which has been urged in these appeals 
is what is recited in the passage quoted above fromthe judgment 


‘of the Court below. To explain this ‘contention it is necessary to 


state afew more-facts. On the 21st Bhadra, 1266 B.S. (= roth 
September, 1859) one;- Mahomed Ali and three other persons 


- obtained a putni settlement of four Kismats or villages, of which 


Doulkhar was one, from Mohamed Roshun Chowdhury on payment 
of a Selami of Rs, 3039 and agreeing to pay an annyal -rent of 


f 
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Rs. 1235 (Ex. M:). It is not disputed that the interest thus acquired deo 

was a putni interest which appertains to Touzi No. 315 which was 1935; 
subsequently created. The putni was sold at a Regulation sale surendra Kumar Roy 
‘for arrears of rent and purchased by one Moulvi Mohamed Nazim Choudhury 
-Talukdar on the r8th_Bhadra, 1285 B. S. He subsequently sold Ahmed Nawab 
off the putni in parts to five sets of persons during whose time, aa 


in 1900, there was another sale under the Regulation for arrears 
“ of rent. The purchasers who acquired the putni at that sale 
subsequently sold their shares to the said five sets of persons or 
their heirs. These latter are the first party defendants in these 
suits. These first’ party defendants, as stated in the plaints in 
these suits, executed Kabuliats in favour of the plaintiffs’ predecessor 
‘In respect of the suit lands in 1306 B. S. on agreeing to pay-rents 
to him therefor :—Kabuliat Ext. r for the lands in Suit No. 32, 
the rent fixed being Rs. 30 ; Kabuliat Ext. 3 for the lands of suit 
No. 33 with rent Rs. 25 ; and Kabuliat Ex. 2 for the lands of suit 
No. 34 with rent Re, 1-4as. 
ne It is through the possession of the putnidars, the first party 
defendants and their predecessors, that the appellants, the third 
party defendants, ‘seek to establish their title to the lands which 
have ‘been found to lie outside their own Touzi No. 315 
and ‘within the plaintiffs’ Touzi No. roo. The Putni Kabuliat , 
. Ext. M. of 1265 B. S. (=1859) contains no -boundaries, A Mirash 
. Totta Ext. R. dated 1272 B.S. (=1866) granted by a co-sharer 
putnidar Muhammad -Ashgar is on the record, -but it is not known 
whether it relates to any of these lands. Mr. Gupta on behalf 
“of the appellants has relied principally on ten kabuliats which N 
Moulvi Mohamed Mazim Talukdar took from tenants immediately 
after his purchase of the putni on the 18th Bhadra, 1285 B. S. 
These Kabuliats are Exts. P, Q, S, Z94, Z 79; Z 53, Z 70, Z go, Z 97 
_and Z 89 and are dated Kartic to Magh, 1285 B. 5. The general 
nature of these Kabuliats was that they were in respect of specific 
quantities of asi? and pati# lands lying within specified boundaries 
but premising that they appertained to the putni as held under 
the third party defendants ; and some of these Kabuliats described, 
the lands taken settlement of under them as being holdings of _ 
.>` persons named who had previously been in occupation thereof 
"ag tenants) He has also referred to some other Kabuliats-dated 
later than 1285 B. S., similarly executed.by tenants in favour of 
the putnidars (e. g. Ex. Z88 dated 1290 B.S.and Ex. 72 dated a 
1291 B. S.) which also show that well over r2 years -before 1306 
B. S., yhen the putnidars attorned tothe plaintiffs, the putnidars 
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SIE had been in possession of the lands covered by these documents. 
1935; And he has formulated his contention, on which he takes his stand 
Surendra Kumar Roy i these three appeals, in these words :— 
‘Choudhury  , “Whena tenant encroaches upon the land of a neighbouring 
Abmed Nawab owner and possesses the land as part of his tenancy, his adverse 
Ghowahung i possession is on behalf of his own landlord, and after the requisite 


t 


period of such possession it is that landlord who gets title to the 
land. It makes no difference if the tenant was not paying any. 
additional rent for the land of which he is thus in adverse posses- 
sion. Once title by adverse possession has already accrued ‘to 
the said landlord in this way, that title will not be affected if the 
tenant then begins to pay rent tothe true owner thatis to say 
the neighbouring .owner; the position being exactly the same as 
if the land was from the very beginning his own land of which the 
. tenant had taken settlement.” 
Mr. Gupta has also drawn our attention to two other classes of 
documents: One class showing that'in respect of the lands 
covered by nine out of the aforementioned fen Kabuliats of 1483 | 
B. S. the dealings of the putnidars as well as of their tenants were 
just the same as would be the ordinary course of dealing with 
regard to-real tenancies (such documents are e, f. :—Exts Z84 
and Z82, re Kabuliat Ex. Z53; Ex. Z69, Z68, Z45 and Z. 37, 
re Kabuliat Ex. Zło; Exs. O, Zr46, Z157, Z150, Z163, .Zso, 
and Z29, re Kabuliat Ex. P; Ex. 'Z46 re Kabuliat Ex. Z8ọ; 
Exs.O and W, re Kabuliat Ex. Q; Exs. Z, Z161, V, Zr, Zas, 
Z148 and Zt61, se Kabuliat Ex.S; Exs. Z139, Z63, Z42 and 
Zs, ve Kabuliat Zo4; Ex. Zrq2,°Z138 and Zar, ve Kabuliat 
Ex. Zoo ; and Exs. Zs4, Zo2 and Zo3 7e Kabuliat Ex. Zo7) ; and 
another class showing that even after attorning to the plaintiffs’ ,- 
predecessor the putnidars went on treating the lands as lands 
held by them under the plaintiffs’ Touzi (e. g. Ex. 277, Z32, 278, 


244, Z43, Z54 and O.) 

Mr. Gupta has also argued that the kind of possession which 
the putnidars through their tenants exercised on the lands of 
Touzi No. roo was sufficient in the eye of law to constitute such 
adverse possession as would reckon for the purpose of extinguish- 
ing the title of the true owner and of creating title in favour of the 
trespasser and that for that purpose it is not necessary that adverse 
possession should be exercised to the knowledge of the true owner. 
He has also contended that such evidence as there is of posses- 
sion in these lands on the part of the plaintiffs -and their 
predecessor,- eyen after the attornment in their favour: in 1306 
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B. S., was not of a character which could possibly affect the title 
which the appellants had already acquired, because the putnidars 
even after such attornment never repudiated the title of the 
appellants nor surrendered tbeir leases, but on the other band 
continued to assert their own right in the lands as though aey were 
holding the lands under the appellants. 


Mr. Gupta has attacked the Kabuliats Exs. 1, 2 and 3`which | 


“were executed by the putnidars in 13c6 B.S. as collusive and 
fraudulent ; the trifling nature of the rents provided for therein 
being the chief factor relied upon in this connection. We can see 


no indication of fraud or of collusion in these Kabuliats and the. 


smallness of the rents provided for therein has been sufficiently ex- 


plained by the learned Judge as being due to the uncertainty of the | 


title of the plaintiffs’ predecessor which the peculiar circumstahces 
of the case had brought about in respect of these lands. Itis not 
suggested that the putnidars, by executing these kabuliats, intended 
to deprive or succeeded in depriving the appellants of any rents 


which they were bound to pay for their ‘putni; for it was the 


putni rent and nothing more that they had been paying even though 
they were holding these extra lands and realising rents in respect 
of them from the tenants who were occupying them. The learned 
Judge has found that’atthe Survey that was held in r302 B.S. 
the officers of the proprietors of Touzi No. 315, that is to say 
ofthe appellants, wera present; and this finding has been assailed. 
The evidence on which this finding has been arrived at is not 
very clear; and such evidence as is there on the point would not 
perhaps justify a -positive finding that by the result of ‘that 
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survey the appellants became bound. But for the purposes of 


the questions we have to consider now the finding is immaterial. 

Dr. Basak has taken great pains to establish that the Kabuliats 
which the putnidars took from the tenants were more or less in 
the nature of paper transactions and are of little value as evidence 


of }possession on the part of the putnidars or of their tenants. He ; 


has pointed out that in the “putni Kabuliat Ex, M. of 1265 B. S, 


there is reference to a Chitta, and in other documents also some — 


Chittas are mentioned ; and he has complained that none of these 
Chittas has been produced by the appellants, He has taken us 


in detail through the documents which are meant to show actual 


realisation of rents by the putnidars and has shown us that such 


Dakhilas and their counterfoils as: have been’ produced on behalf — 


of:the appellants do not take us beyond 1294 B. S. and that then 
again there.is-.hardly- anything - showing ‘that they related to the 
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lands, in these suits; that the earliest Talabbakis produced are of 
the years 1295 and 1296 B. S., and the next one in point of date 
is of the year 1323 B. S., no explanation being. offered as regards 
the omission to produce those for the intervening years ; that no 
Jama Kharach of Amdani or any other papers of any year prior 
to 1303 B. S. has been produced; and that there is really no 
certainty, regularity or continuity disclosed by the papers as 
regards the collections which the putnidars are alleged to have made 
from the tenants in respect of the lands. He has complained 
also that the documentary evidence which has been produced on 
behalf of the appellants to show that the putnidars treated the 
Kabuliats which they had taken from their tenants as having 
created real tenancies,—¢ g. by obtaining rent decrees, putting up 
the holdings to sale, resettling the lands with the purchasers, etc.— 
is evidence which related to only a few of the tenancies and also 
evidence of not a very convincing description. We have carefully 
considered all these arguments of Dr. Basak and have examined 
the materials on which they are founded. But we must say that 
we are unable to accept the view which he contends for. Such 
materials as the appellants, who it should be noted only came in 
1912 as purchasers of Touzi No. 315, have been able to produce 
do, in our judgment, suffice for the purpose of establishing that 
the putnidars’ trasictions in respect of the suit lends, in so far as 
they are covered by the ten Kabultats of 1285 B. S., were such 
as would ordinarily be if the tenancies were real and dona fide 
tenancies and that the putnidars were in possession of the said lands 
by receipt of rents for the tenancies and otherwise just in the same 
way as any landlord would be in possession of lands in the occupa- 
tion of tenants who hold real and Jona fide tenancies under, him. 
Dr. Basak, however, has placed before us the documentary 
evidence. which the plaintiffs have adduced forthe purpose of - 
establishing that since 1306 B. S., when the putnidars attorned to 
them by executing the Kabuliats Exs. 1, 2 and 3, the plaintiffs 
have been in possession. of the suit lands. The more important. 
of the evidence referred to in this connection consists of the 
Amdanis (Ex. 7 series) for the years 1307 to 1330 B. S, 
Talabbakis (Ex. 8 series) for 1307 to 1329 B. S, and the counter- 
foils (Ex. 9 series) for 1307 to 1328 B. S.3 the period covered 
by these papers is an unbroken period commencing from the dates 
of the Kabuliats and running right up to the institution of these 
suits. The learned Judge in his judgment has referred to certain 
other documents establishing the genuineness of the aforesaid 
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papers: egy Kabuliats, Exs, : 23. to` 535, "rent: ene Ex 54 ANE; 
Register, Ex. 55. 1935. 


' The -transactions -referred to an behalf re “the cial Sirsa Kumar Roy 
for the purpose ‘of establishing that'even after executing Kabuliata Choudhury 
Exts. 1, 2 and 3 ih favour of the ‘plaintiffs: the: iputnidars Abined "Nawab 
went on déaling with the lands as -held by them under Chowdhury. 
their putni are ‘relied’ upon by them for'a double purpdse: <= 
1stly—-for showing that by -reason of these’ transactions ” the 
possession of; the putnidars, and so their "own possession 
too, in ‘these lands continued ‘uninterrupted | notwithstanding 
the said three Kabuliats; and ¢ndly for establishing ‘that: the 
plaintiffs’ possession was. interrupted and consequently’ their title 
was affected thereby. Dr. Basak has dealt.with these documents 
in detail and. has. shown ‘us that these transactions are by.no means 
any new transactions. effected by-the putnidars im assertion . of 
, their rights as such, and that they are only such transactions 
as they are bound: to resort to in order to keep up the tenancies 
they*had already created before and to enforce their own, rights 
in respect of those tenancies: and that. one of these transactions | 
at any rate covered some lands which. admittedly belonged to 
Touzi No. 315., ‘In our judgment, these transactions are of no ` 
real. importance; they add nothing to, the weight of the «materials 
on which -the appellants’ claim rests ; and they detract nothing 
from.the posse ssion of the plaintiffs, for thereby the attornment 
the plaintifts’ ‘predecessor had obtained from the putnidars was 

t not affected, nor was there any interruption of or interference 
with, the plaintiffs ’ right to receive the rents under the three 
Kabuliats, which was. all that title and, possession any longer 
meant to them. . 

,, We find, therefore, that the possession which thie pittnidars 
had in the lands of the ten Kabuliats of 1285 B. S. referred to 
above was just the kind of possession whiçh a tenant of a tenure 
would have when he has encroached upon lands, adjoining or 
near about his tenure which belong not to his” own landlord but 
to.a stranger. The fact that the putnidars themselves were not 
in actual possession of the lands but were in possession of them 
through tenants makes no ‘difference. We find also that they 
purported to take possession of the lands and settle them with 
tenants by taking Kabuliats from them on the declaration .that 
the lands appertained to ‘their putni under the appellants’ 
predecessora, We also find that sich .poggession extended over a 
‘period well’ over twelve years, We find further that ‘after that 
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period was over.and when. asthe result of the survey: it .was 
discovered that the lands fell outside the putni and belonged to 
the plaintiffs predecessor-.they, in 1306 B. S., attorned to the 
latter,,and that since then and up to the institution of the suit 
the plaintiffs’ predecessor and thereafter the plaintiffs have been 
in possession of the lands through the said putnidars. 

On these findings we have to consider: frst, whether a title 
to.the lands by adverse. possession accrued to the putnidars, 
extinguishing the title of the plaintiffs’ predecessors ; and secondly, 
whether the appellants themselves have acquired a title ‘to the 


` lands which can prevail over that of the plaintiffs, 


Possession which the Jaw regards as adverse possession ‘sufii- 
cient for the’ purpose has been explained in various cases, out 
of which a few of the ledding ones will now be referred to. In 
the, case of Radhamoni Debi v. Collector of Khuina (1); Lord 
Robertson: said that the possession required must be adequate . 
in “continuity, im publicity and in extent of area. In Basanta 
‘Kumar Roy v. Secretary of State (2) Lord Sumner observed: °. 


“It is impossible, says Lord Halsbary in Marshall v, Taylor 


` (3), to speak with exact precision about the degree of posséssion 


or dispossession that will do, unless you have regard, as Lord 
Justice Cotton said in’ Leigh v. Jack (4), to the nature of the 
property”. i NA 

In the case of Secretary of State v. Krishnamani Gupta (5) 
Lord Davey has pointed out that it would be contrary both to 
principle and authority to imply constructive possession in favour 
of a wrong-doer, when he has actually ‘ceased , to have possession 
of the subject-matter, so as to enable him to obtain a title by 
limitation, for when by .submergence the subject-matter remains 
derelict the constructive possession of it is, if anywhere, i in the 
true owner, 

The doctrine that where a person without any colour of right 
wrongfully takes “possession as a trespasser of the property of 
another, any title which he may acquire by adverse possession 
will “be strictly limited to what he has actually so possessed is 
well established [Wageshwar “Bux Roy v. Bengal Coal Co. (6)|. 
‘And the applicability of this doctrine to minerals lying in different 
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strata or seams has been explained in Bhupendra Naran Sinha 
v, Rajeshwar Prosad Bhakat (1). 


It- would also be profitable for the present purpose to quote 
on this part of the law a passage from the decision of the Judicial 
Committee in the case of Secretary of State v, Debendra Lal Khan 
(2}—a case of alleged acquisition of right by adverse possession 
to a fishery ina portion of a navigable river and so a case in 
which the requisite elements of such’ possession would have to 
be examined with the utmost care and the doctrine that there 
can be no presumption of constructive possession in favour ‘of 
the ‘wrong-doer would have to be most rigidly applied. Their 
Lordships after adopting the dictum of Lord Robertson In 
Radhamoni Debis case (3) observed thus :- 


“The classical requirement is that the possession should be 
nec Di nec clam nec precario. Mr. Dunne for the Crown appeared 
to desiderate that the adverse possession should be shown to 
ha% been’ brought to the knowledge of the Crown, but in their 
Lordships’ opinion there is no authority for this requirement, 
It is sufficient that the possession be overt and without any 
attempt at concealment so that the person against whom time is 
running ought, if he exercises due vigilance, to be aware of what 
is happening. If the rights of the Crown have been openly 
usurped it cannot .be heard to plead that the fact was not 
brought to its notice * = æ Tt may be added that it is not 
necessary in ‘order to establish adverse possession that the proof 
of acts of possession ‘should cover every moment of the requi- 
site period. Though the possession ‘be not proven to have 
continued every quarter, month or year, yet ordinary possession 
will be sufficient ad wictoriam causae, albeit it be proponed in the 
terms of a continual possession, guia probatis extremis præ- 
sumuntur media, if the distance be not great: (Stairs Institu- 
tions of the Law of Scotland IV. 40,20). ‘The fact of possession 
may be continuous ‘though the several acts of possession are 
‘at considerable intervals. How many acts will infer the fact isa 
question of proof and, presumption independent of prescription’. 
(Millar on Prescription, pf» 36). | The nature of the requisite 
posséssion must necessarily vary with the nature of the subject 
possessed.” | 
(1) (1931) L. R. "58 L'A. 228; 54 CLJ 197." $ : a 
(2) (1933) L. R. 61 LA. 18; s9C. LJ) 56, 6 7° OS 
(3) (1900) L. R, a7 1 A. 136; 1. L, R. a7 Calc. 943. ` | i ; j 
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pale . In.Basanta. Kumar Roys Case es it was said ‘by. eae 
1935. Lordships,— ee S 

i fe 
| Safendsa Kuntar Roy An exclusive adverse possession for a "sufficient period 
cues may ‘be made out, inspite of occasional acts done, by the former 
N Ahmed Nawab owner on the ground for a specific purpose from time to time.” . 
Chowdhury. _ But if the owner shows that he too has been exercising during 


the currency of, his title. various, acts of possession then the 
quality of these acts, even although “they might have failed: to 
constitute adverse possession as against another may be abund- 
antly- sufficient to destroy that adequacy or interrupt that exclusive- 
` ness and continuity which is demanded under: the. statute [Kuthati 
Moothavy v. Peringati Kunkarankutty (2)). 

The proposition that adverse possession need not be brought 
to the knowledge of the person against whom it is to operate 
has been re-affirmed in the case of Maharaja “Srischandra Nandy 
v. Baijnath Jugal Kishore (3), in which their Lordships have 
further’ pointed out that thé proposition is nevertheléss subject 
to the ‘qualification that when the party claiming by adverse 
possession fails to show that the person possessed against by 
exercising due vigilance ought to have been aware of what WAS 
Happening, his claim must fail, whether his possession bè adequate 
in continuity or not.’ And’ in'a later decision of thé Judicial 
Committee in the case ‘of ‘Ejaz AĞ Qidwai v, The Special 
Manager, Court of Wards, Balarampur Estate (4) it has been 
observed that the principle of law is firmly éstablished that the 
onus is’ on the’ person who bases his title on adverse possession 
to show by clear and: unequivocal evidence that his possession 
was hostile to ‘the’ real owner and aniounted to a denial ‘of his 
title to the property claimed. ` `’ ' i 

‘Now, there is one point which ‘Kas to’ be made perfectly 
plain ‘at this stage. In this cage 'it is not pretended that can it be 
maintained that ‘the appellants themselyes wére in ‘adverse 
possession as against the plaintifs and their predecessor by 
remaining in possession through thé putnidars with the result, 
that thereby the title of the plaintiffa and their predecessor was 
lost and the appellants acquired title, - Such ‘a position could 
not possibly be’ maintained because ` there was ‘no privity as 
between the aprellants and the’ putnidars in “respect of the 
possession which the latter had in the lands. There is 

(1) (1917) Le R. 441. A. ‘tog; 1. Le R. 44 Calc. 858; a5 C, L, J. 487.. 

(2) (1921) L. Re 48. Is A, 3954 I, L. Re 44 Mad. 883. 

(3) (1934) 61 C. L. J. OE eG We Ne ks MA 

(4) (1934) 61 Ca Le Je 1085 °? D 
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no principle. of’ agency or. delegated authority, which can possibly oN 

be ‘invoked, .:And the doctrine that a ‘tenant’s possession is the 1935. 
possession of his-landlord, which appears to have been carried a Kumar Roy 
rather too far in some old decisions, cannot; in our judgment; legiti- Choydhury 


mately apply in cases of lands which do not in fact belong to the Akmed Nawab 
landlord.:This.is a case in which the appellants claim to have acquir- Chowdhury. 
ed-title because the putnidars holding under them have acquired > 

a title by adverse’ possession which the putnidars, it is said, must be 

held ta have acquired forthe benefit of the- appellants. The first 

thing to be seen, therefore, is whether-the putnidar’s possession was 

such as could in law create atitlein their favour as -against the > n 
plaintiffs. “In such a case the doctrine applicable is that where a 
tenant holding under a particular landlord possesses lands belong- 
ing to another landlord “he can plead limitation against the -latter 
only if he holds the lands against the latter and in denial‘ of the 
latter’s title. : T he putnidars, no doubt,. were in possession of the 
lands through their tenants. But there were two distinctive features 
of their possession, - neither of which should .be overlooked. The 
first feature follows asa consequence .of the doctrine that the 
adverseness of postession depends on the extent of the claim of 
right under which possession is obtained and kept, The claim of 
the putnidars was in assertion of a limited interest-in the lands as 
being included under their putni, and their claim was thus restricted 
to a limited interest and so their possession was adverse to that 
extent only., If the lands belonged to the. appellants but were out- 
side the, putni,. the putnidars by: holding the lands as such could 
never have, by efflux of time, acquired by adverse. possession” of 
their limited interest anything more than a right to, hold the lands 
under the appellants. | Iti is difficult to see. how, because ‘the lands 
belonged to the plaintiffs’ ` predecessor they can have by their asser- 
tion of a limited interest only, acquired any absolute or, proprietory 
title to the lands for ‘the benefit of themselves or,of the appellants, 
The second feature, is that though possession itself is prima facie 
adverse and, exclusive, there was not in the present case any indi- ` 
cation that the putnidars, by declaring that the lands were included 
in their putni and. remaining in possession of them through their 
tenants, ‘did anything which amounted toa denial of the title of 
the plaintiffs’ predecessor. There 18 an essential distinetion | between 
the declaration, that they. regarded the . lands as belonging, to the 
appellants and the denial that, is. “necessary, and which implies some- 
thing "more namely that they. did not belong, to:, the WA. 
predecessor, a ae r ioe Na, AGEA : 
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'' The hostile character- of. the possession: which is an essential 
condition for the applicability of the doctrine referred to above 
is not established, unless it is established by clear and unequivocal 
evidence that there was an intention on the part of the putnidars 
to exclude the plaintiffs’ predecessor even though he was the 
real.owner., This ingredient, in our opinionis entirely absent in 
the present case ; and we may go further:and say that the fact 
that the putnidars readily atforned to the plaintiffs’ predecessor 
when as the result of the Survey in 1302 B.S, it was found that 
the lands fell within, Touzi No. 100, goes a long way to prove the 


‘ contrary. The true position in the eye of law, in our judgment, 


was this that the putnidars intended to hold the lands through their 
tenants in an interest subordinate to one set of persons, namely the 
appellants, under the belief that they were the. real owners, and 
later on when they discovered that another person, namely the 
plaintifs’ predecessor was. the real owner they began to hold under 
the latter, In’ such circumstances, in our opinion, neither any 
absolute title nor any limited interest, as against the plaintiffs or 
their predecessor could have accrued to the putnidars by reason 
of the possession they had. 


In the view which we have just expressed the second question, 
namely-whether by reason of acquisition of a title in the putnidars, 
the-appellants acquired a title to the lands, does not ‘really arise, 
But as the proposition which Mr. Gupta has formulated and on 
the correctness of which depends his clients’ claim of title to the 
lands falling within the plaintiffs’ Touzi No 100 has been argued 
before us, we propose to examine it. At-the outset we may 
observe that if the proposition is accepted in its entirety it means 
nothing ‘less than this that ina country: like -India where-there 
is no end-of gradation of interests, for every encroachment that 
an actual occupier of land makes on the lands of a neighbouring 
owner, a series of similar interests-one above the other would be 
created in respect of the encroached lands, for the benefit of ‘the 
actual occupier: and ‘of the successive holders of the interests 
superior to his'own. “In other words, not merely would rights to 
the encroached lands be created in their favour, but liabilities 
which are counterparts of such right would-also accrue against 
them and to their prejudice. Mr. Gupta’ saw the difficulties which 
the proposition, if accepted, would give rise to: but his, „reply 
was that no such difficulties: would arise’ in the present case. To 
test the correctness or otherwise of a proposition of law, hypothetical 
or extreme cases may legitimately be taken into account. But 


y 
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apart from all this the question. is, Is the proposition correct ? SMi 

We have carefully examined the proposition and we are clearly. of 1935. 

opinion that it is not correct. Surendaa Kumar Roy 
es 


Amongst the decisions of the Indian Courts which have been 
cited in support of the proposition there are a few which have to be Ahmed Nawab 
referred toin the first place. The first case is that of Messrs. eli 
KR. Watson '& Co. v. The Government (1) It is necessary to i 
examine the facts of the case in order to see what exactly was 
laid down in it. Within the ambit of the putni mehal of the 
plaintiffs there were certain Ghatwali lands which were. taken 
possession of by Government, and a separate Jumma having been 
fixed on the Ghatwali tenure it was recorded in the Collectorate 
asa distinctanda separate estate ; the Ghatwal went on encroa- 
ching upon the lands of the putni, on proceedings being started 
in the Collectorate the Deputy Collector included some of the 
lands within the boundaries of the Ghatwali tenure and prepared 
& map showing the same as such, The suit was instituted for 
the correction of the map, and for the confirmation of the piaintiffs’ 
mal: right ‘in the lands alleged to have been encroached upon. 

In that case the Ghatwal as wellas the Government were defen- 
dants and they both separately pleaded limitation. It was held 
that the Government was entitled to take that plea. The proposi- 
tion of law that was relied upon by the majority of the Full Bench 
in arriving at that conclusion, to’ take it from the judgment of 
one of the learned Judges namely Loch J., was enunciated thus :— , 


“If a talookdar, paying a fixed Jumma to his zemindar, encroach 
upon the property of a neighbouring zemindar, he pays no increase 
of rent to his own landlord for lands so acquired; and if the 
injured zemindar sleep over his rights and do not seek to recover 
possession within the period allowed by Law, the talookdar and 
his zemindar may effectually -plead -the law of limitation against 
him. -Why should the same rule not be applied to the case of 
these ghatwals? If: a ghatwal trespass, the party injured is bound 
to take steps to remedy the injury in proper time. If he sleep 
over his rights, why should he not lose bis remedy as in other 
cases? The conduct of the ghatwal may be reprehensible in 
appropriating the property of another, but it is no worse than 
- that of the talookdar, whom I have supposed under similar 
circumstances : and if the talookdar and his zemindar could plead 
limitation as against a party seeking to recover possession, why 


(1) (1865) 3 W. R. 73; B. L, R, Sup. Vol, 182. 
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Should not the ghatwal and Government, his: sangi be, able: e 


take the same plea ?” 
And in the judgment of Shumboonath Pundit J, ‘there. isa 
passage also which deserves to be quoted here, — 


“Whether the lands in dispute are parts of the original ghatwali 
tenure or represent the. encroachments of the ghatwals upon the 
zemindari: lands it does not alter the state of things. ‘Govern 
ment can hold adversely to the plaintiff through the Li i 
they have held the lands as gåatwals” ` 

All that this case lays’ down is: that in- such Sia NANG it 
is open to the encroaching tenant as well as bis own landlord 
to plead in a suit by the injured landlord: that the latter has lost 
his title; and that in certain circumstances (in that case, the 
Ghatwals holding as Ghatwals) it is open to the tenant’s own 
landlord to assert that he himself has been in possession through 
his tenant. The case, In our opinion, does not go: any further 
and lay down that by reason of the title which may have accrued. 


_ to the tenant by his adverse possession for the statutory period the 


proprietory right in defeasance of the title-of the injured landlord 
must accrue to the tenant’s.own landlord. ° °°: pi 


In the case of Wuddyarchand Shaka v. Meajan (1), ‘Garth 
C. J., Beverley J concurring ‘referred to the case of Earl of 
Lisburne v. Davies (2) and Whitmore v, Humphries (3) as laying 
down that under the English Law an encroachment made by a 
tenant upon land adjoining to, ‘or even in the neighbourhood of, 
his holding is presumed, in the absence of strong -evidence to 
the contrary, to be- made for the benefit of the landlord, and 
observed that this rule applies to’ all land so encroached upon, 
whether the landlord. has any interest in.it or not. And he then 
referred to the case of Kingsmill v. Millard (4), Andrews v. Hailes 
(5) and Gooroo Doss Roy v. Issue Chunder Bose (6), and laid down 
that ifa tenant during his tenancy encroaches upon the land of 
a third person, and holds it with his own tenure until the expira- 
tion of-the tenancy, he is considered to: have made the encroach- 
ment not for his own benefit, but for that of .his landlord ; and 
if he has acquired a title against the third person by adverse posses- 

(1) (1884) I. L. R. 10 Cale. 820. 

; fta) L. R. 1C. P. 259, 

(3) (1871) L. R.7 C. Porn 

{4) (1855) rr Ex. J3 

(5) (1853) 2 E. & B. 249. ' 

(6) (1874) 2a W. R. 246. , i | 
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sion, he has acquired it for his landlord, and not for himself. In 
appreciating thistlast mentioned proposition of law which relates 
to a case of encroachment over lands of a stranger, the qualifying 
words therein “and holds it with his own tenure until the expiration 
of the tenancy” must not be overlooked. If these words are duly 


taken note of, it would, be apparent that although the title which ` 


the tenant’ acquires over the lands of a stranger. by encroachment 
is ‘acquired by bim for the benefit of his own landlord, the latter 
cannot avail of that benefit until the expiration of the tenancy. 
That.this is so. will appear clearly from the principles which the 
English authorities, presently to be referred to, have laid down. 
Indeed the same principle appears to have been suggested: by 
Markby J. in the case. of. Gooroo Doss Roy v. Jssur Chunder Bose 
(1) which was referred to by Garth C. J. as already observed, as 
being applicable also to a. cise of encroachment by the tenant 
on the lands of his own landlord. But as such a thing is obviously 
unjugt, obliging, as it would do, the landlord to remain helpess 


till the termination of the tenancy, in the matter of seeking redress. 
against the encroachment, the applicability cf the principle to such. 
a case was questioned by Garth C, J. and he said in MNuddyarhcand. 


Shaka’s case (2) (Supra ).— 
“But we have consulted our brother Mitter (who was a party 
to the decision in Goorco Doss Roy’s case (1) (Supra) as to this, 


and we find that it was by no means the intention of. the Court. 


in that case.to lay down the rule’ thus broadly. It would indeed 
seem sirange if, as a matter of law, a tenant were allowed, without 
his. landlord's permission, to appropriate any land which adjoins 
his own tenure, and then when his landlord complained of the 
trespass, and required him to give the land up, he were allowed 
to, take advantage of his .own wrong, and insist upon nee 
possession of it, until the expiration of his- tenure.” 

In the case of Proklad Teor.v. Kedar Nath Bose (3) the er 
of Markby J. in Gooreo Doss Roys case (1) (supra) were referred 
to by Maclean C. J. in these words,— 


.“T-allude to, the passage in which Mr. justice Markby says ; 
‘The true presumption. as to encroachments made by a tenant- 


during his tenancy upon the adjoining lands of his landlord is that 


the lands so -encroached upon are added to the*tenure and form. 
part thereof, for the benefit of the tenant so - oy ag the ‘original 


pal A 


i) (1874) a2 W.R. 246. 
(2) (1884) I. L. R, 10 Calc. 820. (822) - : _ 
(3) (1897) 1. L R. 25 Calc. 302, = i A : 
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holding continues, and afterwards for the benefit of his landlord, 
unless it clearly appeared by some act done at the time that the 
tenant made’ the encroachment for his own benefit’. If that be 
intended to lay down the rule of English law upon the point, I 
respectfully dissent.” 

The learned Chief Justice then said “The? rule as there laid 
down is applicable to cases where the encroachment is upon waste 
land or land of third parties, but Iam not aware of any authority 
in the English Courts which lays down that rule as applicable to the 
case Of an encroachment by a tenant on other lands of his 
awn landlord, or that if such encroachment be made the tenant can 
by that encroachment constitute himself ag tenant of his 
landlord of the land he has encroached upon.” 

It is, to our mind, clear upon the remarks quoted above that 
it is only ifand when the tenancy of the putnidars would expire 
and they would be called upon to give up the putni and at no 
time before then that the appellants would be entitled to qaim, 
the lands as their own and this the appellants would be entitled 
to do only if the title of the putnidars, if any such title has been 
acquired by them, continues till then. 

Turning to the English authorities we find that the contrary 
Opinion expressed by Lord Kenyon in Doe v, Mulliner (1) that 
it was a revolting idea that a tenant would by such encroachment 
make his landlord a trespasser, or by Lord Campbell in Doe v. 
Massey (2) that it would be strange to say that the tenant steals 
for the benefit of his landlord is no longer the law. In Woodfall 
on Landlord and Tenant, zand Edition, p. 926 the law is stated 
thus :-— 

,“Encroachments made by a tenant from the adjoining waste 
during the term are prima jacie for the benefit of the tenant during 
the term, and afterwards of his landlord, unless it appear by some 
evidence that the tenant at the time they were made intended 
them for his own exclusive benefit, and not to hold them as he 
held the farm to which they were adjacent.” 

In Foa on Landlord and Tenant, 6th Edn, p. 839 the jonon 
is thus expressed,— 

“The above principle applies even to encroachments which 
forming no part of the lands as demised have been made by the 
tenant from ,waste lands -adjoining them; for as it is presumed 


"that such encroachments are ‘parts of the holding he must render 


(1) Esp. 460. 
(a) (1851) 17,9. B. 976. Pie ae 
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them as such at the end of the term where he has directly under-- 


taken to do so or not. Ee 
In Whitmore v. Humphries (1) Willes, J. said,— 

“t By the rule of law applicable to this subject the landlord is 
entitled at the determination of the tenancy to recover from the 
tenant, not only the land demised but also any land which the 
tenant may have added to it by encroachment from the waste, 
such encroachment being deemed to be made by him as tenant 
as an addition to the holding and consequently for the benefit 
of his landlord, unless it is made under circumstances which 
show an intention to hold it for his own benefit alone and not as a 
part of his holding under the landlord * * * * * It is not 
confined to cases where the encroachment is upon land to which 
the landlord is entitled, it applies to cases where the land 
encroached upon does not belong to the landlord. It is held in 
such cases that as between the landlord and the tenant the tenant 
mustegima facie be deemed to have taken the additional land 
as part of bis tenancy and for the benefit of his landlord 
* * * * There is often great temptation and opportunity 
afforded to the tenant to take in adjoining land which may or 
may not be his landlord’s, and it is considered more convenient 
and more in accord ance with the rights of properly that the tenant 
who has availed himself of the opportunity afforded him by his 
tenancy to make encroachments, should be presumed to have 
intended to make them for the benefit of the reversioner, except 
under circumstances pointing to an intention to take the land for 
his own benefit exclusively.” 

As regards the exact grounds of the doctrine there is a difference 
of opinion [see Per Thesiger, L. J. in Attorney - General, y, 
Tomline (2). | The judgment of Parke B. in Kingsmill v. Millard 
(3) shows that he was inclined to discard the expression “for the 
benefit of the landlord” and to adopt Lord Campbell’s definition in 
Doe v. Massey (4) natnely that “the encroachment must be consi- 
dered as annexed to the holding.” ‘There ts an important obs:r- 
vation of Parke B. at p. 318 of the report which shows that if the 
tenant disclaims his landlord’s title then from the point of time 
it will cease to be a part of the holding and limitation would run 
against the landlord. In the case of Zord Hastings v. Saddler (s) 


(1) (1871) LL R.7 C. P.r. 

(2) (1880) L.'R. 15 Ch. D. 150 (161). 

(3) (1855) 11 Exch. Rep. 314. (4) (1851) 17 Q. B, 376. 
(5) (1898) 79 L. T. 355. f 
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the law has been further explained by Lord Russel C. J. and 
Wills J. ; there ‘also the eeston arose after the tenancy had 
terminated. 

‘In our judgment, there is no authority for the view put forward 
by Mr. Gupta, Indeed, we think that the putnidars having openly 
and expressly attorned to the plaintiff? predecessors and, the 
latter having remained in possession of the lands through . the 
putnidars in consequence of such attornment from 1306 B, S. up 
to the date of these suits no question of the tenure urged by 
Mr. Sop really arises any longer ani the plaintifs’ title is unassail- 
able. < 

Finally, Mr. Gupta: has urged that the secrets that have been 
made in these three suits should be restricted to such lands of 
Touzi No. roo as are covered by the Kabuliats Exs. r, 2 and 3; 
in other words, that the plaintiffs are not entitled to obtain the 
reliefs they have obtained in respect of such bits of land, which, 


‘though they appertain to their Touzi, are outside the said Kabu- 


liats. Such a contention does not appear to have been taken in 
the memorandum of appe.l in any of these appeals. Besides, 
the only decree which the plaintifs have obtained to the prejudice 
of the appellants is a declaration of their title to the lands as 
appertaining to Touzi No. roo. That the lands do appertain to 
that Touzi is not disputed. And the title which the appellants 
put forward in respect of the lands not having been established, 
the plaintiffs’ title must be subsisting. There can therefore be no 
bar -conceivable to the plaintifs obtaining the declaration. Were 
it a case of dispossession, necessitating a relief in the shape of 
recovery of possession, the plaintiffg would have been called upon 
to show their possession within the statutory period. 

In Appeal No. ,17 of 1933 arising out of Suit No. 34 there isa 
cross-objection, but it has not been pressed. 

We now take up Appeal No. 18 of 1933, which has arisen out 
of Suit No. 35. The plaintiffs in this suit were the same as in the 
other three suits. The plaintiffs’ case in this suit, shortly stated, 
was the following: The first party defendant, namely the defendant 
No. 1 one Rajjabali, executed a Kabuliat in favour of the plaintiffs’ 
predecessor the Nawab Bahadur on the 30th Falgoon 1304 for the 
lands of Sch. ,1 of the plaint in this suit with the exception of 
two plots namely plots Nos, 1855 and 1866 of the plaintifs’ Chitta, 
agreeing to pay a rental of Rs. 56. The aforesaid . two plots 
were separately held by Rajjabali at a Jama of Rs. 4-to, Later 
onthe two Jamas were amalgamated and became one tenancy 


\ 
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at a ‘rental of Rs. 60-ro.. Subsequently again Rajjabali executed 
a fresh Kabuliat on the 8th Aswin, 1322 B: S. agreeing to an 
enhanced rental of Rs. 6815-9. The plaintiffs’ case was that at. 
the District Survey and Settlement proceedings the Jama of 
Rs, ‘60-10 was recorded in the name of Rajjabali under their 
‘Fouzi No. rco but some of the lands of that Jama namely those 
described “in Sch. 2 of the: plaint were excluded from it. These 
‘excluded lands, the plaintiffs alleged, were wrongly described in 
the said proceedings as being held in Mirash and Dur-Mirash 
tights by Rajjabali uhder Touzi No. 315. It was also alleged that 
the lands of Sch. 3 of the plaint which were in the- plaintiffs’ Khas 
‘possession in Tauzi No. 100 were also wrongly recorded in the 
said proceedings as held in Mirash right by Rajjabali under Toni 
No. 315. The plaintiffs prayed that their title to and possession in 
- the lands of Schs. 2 and 3 be declared, that it be also declared that 
° the lands of Sch. 2 appértain to thé ryoti holding of the defendant 


"No.61 "under their Touzi No. 100, and that: the necessary one 


be made in the Kbatians. 

` Written statements were filed in this suit on behalf of.some of 
“the defendants‘in this suit, including the defendant No. i and 
the appellants who were the fourth party defendants therein. The 
appellants are’ the’ same as ‘in the other three appeals. The 
learned Judge has found that the Kabuliats which Rajjabali 
executed in 1304 B. Sy (Ex. 4) and 1322 B. Ss (Ex, r4) were not 
extorted from him by pressure or coercion as was his defence. 


On the report of the commissioner who’ held the local investiga- ` 


‘tion he found that the lands of Schs. 2 and 3 fell within Touzi 
‘No, too and'tot Touzi No. 315. ‘Ag regards one of the plots 
namely, Dag No. 310 he found that it was already the subject 
matter of Suit No. 33, and had been agaim included in this suit 
‘by mistake and so ‘the plaintiffs’ claim'in respect of this-Dag 
‘should be dismissed.. He held that there was no reliable. evidence 
as regards thé Mirashi or dúr Mirashi right:which had been-recordé i 
“in Rajjabali’s'. favour. And § so, far as ‘plaintiffs claimed that they 
"were in Khas a the Hoos oF Sch, 3 held that: that claim 
was not made out. bee 

On these findings ie er Fades has made a decree 
declaring, except as regards Dag No. 310 the plaintiffs’ claim in 
respect of which he dismissed, the plaintiffs’ zemindari right to 
the rest of the lands in this suit and also declaring that they " 
should get a’rent of Rs. 60-10 from the defendant No. 1 in ‘respect , 
of a Jama comipriséd of the lands‘of Schs, x and 2 and that they 
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should also-get fair and equitable-rent from. 'the ‘defendant No. 1 
in respect of the lands of Sch. 3 their claim to Khas possession in 
respect of the same being dismissed. 

, The only ground in support of this appeal is that the plaintifis 
have not produced'any paper in support of their claim as regards 
the lands outside the Kabuliats, Exs. 4 and 14. Now so far as these 
lands are concerned the fact that they fall within Touzi No, roo 
is concerned is not disputed. The appellants’ claim to the lands 
of Sch. 1 which was to the effect that those lands were part of 
Touzi No. 315 is no longer pressed. As regards: the lands of 


_Schs..2:and 3 it was alleged in their written statement,— , 


“Long ago a predecessor in -interest of these defendants 
granted a Niskar right of the disputed lands except plot No. 405-6 
of the Settlement Khatian to a Mahomedan who in course of time 
sold his rights toa Hindu who made a gift of his rights to his 
wife Siva Sundari and who again sold the Niskar right of these 
lands to defendant No..2 under whom the defendant No. 1 & now 
a Mirasdar.” l 

- This -Niskar ‘right has not been established, „and it is not 
suggested that there are any materials worth the name which may. 
support such a right, Plot No. 405-5 is the same as C. S,.plot 
No, 310 in respect of which the plaintiffs having. got a decree in 


Suit No 33 their claim in the present suit in respect of that plot 


has been dismissed. The title of the plaintiffs having been found 
in the remaining plots concerned in thé Suit, and Rajjabali having 


' been recorded as being in possession and no question of adverse 


-possession having arisen there is no reason why the decree such 


as it is should be held to be -wrong. We are unable to make 
out on what basis the rent was found, but that question has not — 
been raised before us. | 

‘The result is that the four decrees from which these four appeals 
have been taken are fit to be upheld. The appeals Nos. 226 and 
227 of 1931 and Nos, 17 and 18 of 1933 are accordingly dismissed 


. with costs, The cross-appeal in Appeal No. 17 of 1933 is also 


dismissed. Hearing. fee in Appeal No. 17. is assessed at one gold 


< mohur and Appeal No, 18 at three gold niohurs, l 
A T. M Appeals and Cross-appeal dismissed, 


Wa 
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Before Mr. Justice M. N. Mukerji and Mr: Justice `,- 
x i 1 : | M. C. Ghose. A i $ i + = 


Vou LXIL] f Hion couRt, 


JAMIRUDDIN AARS AND OTHERS, 
D, alih 


+, HAZI MAL GANI SAODAGAR AND OTHERS. * 


Bjectmint Homestead land—Inference—Nature of fenancy—Long possession 
' at fixed rent—Origin of tenancy unknown—Transfer and succession— 5 


: MONTE KARTO tenancy-——Tenanty ak to Sengal, b ka how- 
calculated. qe Pe pe 


Sometime befére 188a, A held the: land in suit, which was, in the market of 
the town and abutted ona road. The origin of the tenancy was not known. 
The structures on it consisted of two buildings ‘with roofs of corrugated iron 
| sheets and floors of boards. ` The premises were all along used for a shop and also 
for residence. The rent which was fixed to be paid yearly was never varied fou 
about 52 years., A, the original tenant, sold his tenancy to B; on B’s death his 
heirs sold it to the defendant No. 1 and the predecessor of other defendants ; thus 
„there were two sales and one instance of succession in addition to the fact “of one 
" of.the purchaser’s beira coming in to hold the land'as such heirs. The value of 
the land increased tremendously since the date ‘of letting out : 


Held, that the tenancy held by the defendants was deiken permanent, nor 
heritable nor transferable, as the facts in the case did not unmistakably point to 
permanence and were not inconsistent with a supposition to the contrary. 


That the tenancy was from year to year, existing from kalir the ‘passing of 
‘the Transfer of Property Act in a at a fixed rent and ‘for a term not specified 
and so terminable on notice to quit.’ 


calender, expiring with thé 6 ead of the Bengali year. ; = 


5 


Rajendronath | v. Bassider Rukman (1); Debendra v, Syama Frosanna (2); 


Gopi Nath Chongdar v. Shaik Abdul Gafur (3) and other cases followed. 


A tenancy to continue year to year is a continking tenancy so long asthe 
parties are satisfied ; and though 'tetminable at the option of either party at the 
“ end'of any year, it is not: ipso Sacto terminated at the end of every year. 


Maloddes Noshyo v. Bullubse Kant Dhur (4) followed. 
Appeal by Principal DEK adan z 


Suit for ejectment..- E ae 

Bs Apal Fom Original Dires No, 268 of eR Sout the ‘decree of Babu” 
Amrita Lal Banerjee, Subordinate judge of. Jalpaiguri, dated the 19th August, 
1930. ` 

(1) (1876) 1. L. R. 2 Cale. 146 (F. B.). 


(2) (rg06) 11 C.W. N. 11234. 


_ (3)-(1g05) 22 C. L. J. 74. ; 
(4) (1870) iW. I R. 190 z 
t = É : es : i | m , 
$ P ee 
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The tenancy being according to the Bengali ` 
year, six, months’ notice touit should. be calculated. -according to the Bengali 
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Other material facts appear from the judgment. 

‘Messrs. Atul Chandra Gupta and Rajendra Bhusan Bakshi for 
the Appellants. 

Messrs. Asita Ranjan Ghose and Suresh Chandra Talukdar or 


the Respondents, 
J C. A, Ye 


The following Hani were delivered : 
Mukerji, J.:—In this appeal which has arisen out of a ‘suit 
to eject the defendants as homestead tenants-at-will the two quet- 


: tions which have to be determined are: 1st, whether the tenancy 


is ejectible ; and and, whether the notice to quit was sufficient. 


So ‘far as the first question is concerned the defendants’ case 
put quite shortly was that over 50 years ago one Ekin Bux held 
the lands in suit in that sort of Chukani right, which implies a 
permanent heritable and transferable right, at an yearly rent of 
Rs. 12 which is the rental they have all along borne since then ; 
that Ekin Bux sold his tenancy to one Ismail that on Ismail’s 
death his heirs sold it to the defendant No. 1 Jamiruddin Saodagar ` 
and the predecessor of the, other defendants, one Haji Tabbar 
Saddagar; and that the tenancy is a permanent, heritable and 
transferable tenancy with a fixed rental. The land is in the market 
of the town of Jalpaiguri and abuts on a road ; the structures on 
it consist of two buildings with roofs of corrugated iron.sheets 
and floors of boards. the premises have all along -been- used for 
a shop and also for residence. As regards the rent, the finding 
is that there has been no change for about 52 years, An amalga- 
mation of this: tenancy at Rs. 12 yearly rent with another tenancy 
with a yearly rental of Rs. 13 and a subsequent severance of the 
two leaving the present tenancy with the old rent of Rs, 12 has 
Been set up on behalf of the plaintiff, but such evidence as there 


` is ‘of tbis matter is not strong enough to warrant any inference 


therefrom of a new tenancy having been created by this process. ` 
As regards the structures, it has been found that they are not 


, unsubstantial ; but on the other hand they are also not such as 


would not be raised by a tenant without, permanent rights. The 
origin of Ekin Bux’s tenancy is not known ; but Ismail purchased 


- the land with a Dochala Ghur from -Ekin us and continued to 


pay the same rent as Ekin Bux used to do, On Ismails death, 


his heirs did not care to possess the property but put it up.to a 


private auction; and in that auction it passed- to the defendan 


No. 1 and the predecessor of the other defendants, > At the -most, 
' then,- there were two sales.and one instance of succession, “in 
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addition to’.the fact òf'Haji Tabbar Saodagar’s heirs coining in ial 
to hold the lands as such heirs,- The value of the land, it must 1935- 


be admitted, has increased tremendously :—- the tenancy was sold Jamiraadin Saodagar 


by Ekin Bux to Ismail 
y Ekin Bux to Ismail for Rs. 60 in 1877 ; An, 1907 the plaintifs fazi Mal Gani 


father valued a part of the lands of the tenancy at Rs. 2,000. Saodagar. 
The above are-all the facts available for an inference to be drawn Mukerji, 7 
on the question of the nature of the tenancy. At the most, the N as 


facts, in our judgmênt, are not uneguivocal; they do not unmis- “ 

takably point to permanence and_are not inconsistent with a suppo- : 

sition to the contrary. Abstention from taking: steps to eject the 7 

new-comer or to enhance his rent may, have been due to causes 

wholly unconnected, with the nature of the tenancy : it „may be 

that there was want. of suitable candidates for taking the lands 

on lease, or it may be. that there were other inducements which 

actuated the landlords to accept the'new, comer, as tenant at the 

ae rates, We think the learned Judge was right in holding that the 

l ` permanency of the tenancy is not the only reasonable explanation of 

? the facts. : TF Ba 

- On the second question thé earned Judge has held that the 

ii present tenancy of the defendants should, be regarded as having 
come into „existence after the. auction-sale, which, upon the ` 

. evidence, appears to have taken place, after 1882; and. he has 
‘held that under Section 107 of the Transfer of Property-Act the 
tenancy not’having been created by a registered instrument must 
“be regarded’ as one from month to month though i in point of fact 
the rent was payable. yearly. These conclusions are based on a l 
supposition that there’ were breaks in the tenancy because there 
was no recognition of transfer or of succession. We do not think 
that it is right to resort to such a fiction. Quite distinct from the 
question of recognition of a.right, there is such a thing as allowing 

a tenancy to continue. And in- the present, case we think thé 
proper view to take of the facts is to hold that the old tenancy of 
Ekin Bux was allowed to continue on the same rent during all « 
these years. The character of the, tenancy was that it was not‘ |: : 
“ permanent.‘ nor heritable nor transferable, „but, was a tenancy 

« from’ year to year ‘at a fixed rent and for a term, not speci- 
fied and so :terminable on notice ; and. the period for the:notice " 
' also was not specified. The learned Judge has observed that if 
the tenancy is to be regarded as a yearly one, as it. should be if 
the fact that the rent is payable an A is taken into considera- 
tion, then=— ` : | ` j 

“There is no legal provigion meai the notice in- ner çue, 


“a 
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The. rules of justice, equity, and good conscience. should, therefore, 
apply. In my view only.15 days’ notice should not be regarded 
as reasonable in a case like this.” 


The piaintiffs having admitted in their plaint that the defendants 
are tenants and having given them notice on the footing that they 
are tenants-at-will are not entitled to turn round and say that they 


| are trespassers and so notice is not necessary. They'are not tenants- 


at-will, in whose case no formal notice is necessary but a demand 


‘for possession or entry or something equivalent would be sufficient, 


Nor can they be regarded as monthly tenants unless one resorts 
to a fiction which, as already observed, is not permissible. The 
tenancy in the present case is an old tenancy which had its 
origin prior to the Transfer of Property Act, and has been continued 
from year to year. A tenancy to continue year to year is a conti- 
nuing tenancy so long as the parties are satisfied; and though 
terminable at the option of either party at the end of any year, it 
is not #fso facto terminated at the end of every year: Maloddee Ve 
Bullubee (1). In the case of such a tenancy a reasonable notice 
is what is necessary. Ina series of decisions of this Court, dis- 


senting from the view taken in some earlier cases, in which decrees 


were made giving the tenant reasonable time after the decrees to 
vacate, it has been held that six months’ notice expiring with the 
end of the year of the tenancy is necessary before the plaintiffs 
can'claim ejectment : see Rajendronath v. Bassider Ruhman (2) ; 
Kishori Mohun v. Nund Kumar (3); Hemangini v. Srigobinda (4) ; 
Durga Mohan vy. Rakhal Chandra (5); Fertap Narain v, Maigh 
Lal (6). It may be observed that in one of those cases namely 
the case of Kishori Mohun v, Nund Kumar (3) attempt was made 
to get the tenancy out of the rule on the ground that the tenant 
was a shopkeeper but that attempt failed; and the decision of the 
Court was based upon principles of justice, equity and good cons- 
cience and not on any circumstance arising out: of the nature of 


the tenancy. The tenancy is apparently a tenancy according to the 


Bengali year. In such a case a six months’ notice, the period being 
calculated according to the Bengali calendar and expiring with 


(1) (1870) 19 W. R. 190. 

(a) (1876) I. L, R. 2 Cale. 146 (F, B.). 
(3) (1897) I. L. R. 24 Cale. 720. 

(4) (1901) 1. L. R. 29 Cale. 203. 

{s} (1901) 5 C. W. N. 801. 

(6) (1903) 13 C. W. N. 949." 
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the end of the Bengali year would be necessary : Debendra v, Syama SN; 
Prosanna (1): Gopi Nath Chongdar v, Shaik Abdul Gafur (2) ). 1935. 


In our opinion, therefore, the appeal must succeed, and the Jamiruddin Saodagar 
Y. 
decree of the Court below except as regards the declaration of the Hazi Mal Gani 
plaintifs title should be set aside, There will be no order as to Sones: 


the costs of this appeal or of the suit in the Court below, each Mukerji, F. 
party bearing his or their own costs throughout. gi 


‘M. C. Ghose, J. :—I agree. 


A. T M Appeal allowed, 


(1) (1606) 11 C. W. N. 1124. 
(2) (1905) 22C. L. J. 74. 


Before Mr. Justice M. N. Mukerji and Mr. Justice R. C: Mitter, 


KONAULLA AND OTHERS 


CIVIL. 
wi 1935. 
BEPIN CHANDRA GUPTA.* . 
i February, 15. 


ae Ga) 


Ejectment—No tike proved—Adverse possession—Estoppel—Tenant put into 
possession, 


The land in suit consisted of two plots. As regards plot No.1 defendants 
gave up their claim. At the time of trial the defendants abandoned their claim 
to a portion of plot No. 2. As regards this plot No 2 the plaintiff’s case 
was that it appertained toa separate account No. 19 in Talug No. at Gopal 
Roy and that he was entitled to a declaration and also for recovery of Possession. 
The contesting defendants alleged that the sald plot No. 2 appertainad toa 
residuary taluq No. a1 Gcpal Roy, the residency taluq having been purchased 
by predecessors of theirs at a sale for arrears of revenue. It was not established 
that plot No. 2 did in fact appertain to the residuary estate taluq No. a1 
Gopal Roy. The plaintiff succeeded in showing that he acquired a title by adverse 
possession to the whole of plot No. 2. 


“Letters Patent Appeal No. 7 of 1934, against the judgment of Mr. Justice 
A.:G. R. Henderson, dated the 25th May, 1934, in Appeal from Appellate 
Decree No. 1844 of 1991, against the decree of Babu Naranath Mukherjee, 
Additional Subordinate Judge, 4th Court, of Sylhet, dated the 11th March, 1931, 
reversing that of Babu Santosh Kumar Neogi, Additional Munsiff, Moulvi Bazar, 
dated the 26th July, 1930. 
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Gupta. 


Maana antro 


- 


THE CALCUTTA LAW JOURNAL, [Von LATI. 


It was contonded in appeal that inasmuch as the plaintiff failed to show 
that a certain area in plot No. 2 was covered by the separate account, it- must 
necessarily be held that that area fell within the residuary estate taluq No. 21 
Gopal Roy which was then in the hands of the contesting defendants and 
that inasmuch as the latter acquired title to the same under purchase at a 
revenue sale the plaintiff’s adverse possession, even if it was sufficient in all parti- 
culars for the purpose of creating a title in his favour, could not be availed of 
by him as against the contesting defendants. 


It was found as a fact that the separate account under which the phintift 
claimed was not the only separate account in respect of this taluq. There Were 
no less than nineteen separate accounts in respect of talug No. 21 Gopal Roy : 


Held, that it did not follow that because that portion was not within plaintiff's 

separate account No. 19, it must necessarily be incloded within the residuary 
estate of which the defendants were the owners. It might be that the portion 
of plot No. 2 which was outside separate account No. 19 under which the plaintiff 
claimed was, as a matter of fact, included within one or other of the other separate 
accounts. 
° Held (per Henderson, j} that the plaintiff was entitled to succeed as he 
showed that the previous possession of himself and his predecessors had all the 
characteristic of adverse possession and was far sufficient to extinguish the title 
of any other, though if he had not proved such a possession for 12 years he 
could not have succeeded in the suit. 


Sunduri Dassee v, Mudkhoo Chunder Sircar (1) referred to. 


Where a defendant was let into possession by-the plaintifl’s father on receiving 
a promise from him of payment of rent and execution of Kabuliyat (but from 
which promise he resiled), he could not deny the plaintiff’s title without surren- 
dering possession. l 

Appeal by the Defendants. 

Suit for recovery of possession ona declaration of title. 

The facts appear from the following judgment of oo 

Henderson, J.:—This appeal is by defendants Nos. 1, 3 


$ 


} 


and rr. The suit was one for recovery of possession on a declara- 


tion of plaintiff's title. It is not necessary to set out in detail the 
previous transactions which form the basis of plaintifs sole title, 
as they are not germane to the point which has arisen in the 
present appeal. The plaintiff’s case is that the land in suit, which 
consists of two plots, is covered by a certain Potta and included 
in separate account No. 19. Possession was enjoyed through 
one Shekh Abir and after his death through his sons defendants 
Nos. gand ro. As the result of proceedings taken in execution 
of a rent decree against those defendants the plaintif’s father 
obtained actiial possession in March 1918. Defendant No. 7 
offered to take settlement and on promising to execute a Kabuliyat 


(1) (1887) I. L. R. 14 Cale. 592, ` 
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was let into possession. _ But he neither paid rent nor registered 


a Kabuliyat: but when the plaintiff demanded possession, he set 


‘Up title with defendants Nos. 2—4, of whom he’claimed to be 
. athe tenant. The defence is that the land belongs to Taluk No. 21 
' Gopal Roy. At the trial the defendant abandoned their claim 


“to a portion of plot No. 2. There was a local investigation and 


` the commissioner reported in favour of the plaintiff. The learned 


Munsiff however came to the opposite conclusion and found title 
with the defendants ; he therefore only gave the plaintiff a decree 


for the undisputed portion of plot.No. 2. The plaintiff appealed 


_ with the result that the Subordinate Judge has. reversed the deci- 


sion of the Munsiff. He found that neither the plaintiff nor the 
defendants had -been able to establish their title; but he gave 
the plaintiff a decree on the-strength of possession for more than 


“twelve years previous to his dispossession by defendant No. 1 


Ja 


4 sion covering a ‘period of less than twelve ycars, “Although the 
j decisions are conflicting, I do not think that there is ‘any doubt 


It was contended that the appeal is really misconceived with 
regard to plot No. 1, as thereis a finding that the plaintiff had 
. proved his title. What the learned Subordinate Judge says is 
this —“ Under the circumstances, so far as the parties to the suit 
are concerned, I must find that this plot appertains to Potta Gouri 
Ballav.” If he had intended to find that the plaintiff’s title was 
proved, it would not ‘have been necessary to qualify it in this 
way.” After pointing out that the land had always been possessed 
‘as appertaining to this Taluk, the learned Subordinate Judge’ finds 
that this possession is sufficient. to Dee the plaintifs title 
against the defendants. 

The question for determination in this appeal therefore is 
whether the plaintiff is entitled to succeed on this proof of posses- 
sion by himself and his predecessors for a period of more than 
twelve years preceding the dispossession. It may be noted ‘that 
he made adverse possession for More than twelve ee a basis of 
~ his title in the plaint. wi 


- 


It is not necessary ‘to discuss the cases which deal with posie- 


"that, so far as this Court is concerned, the weight of the” authorities 
is to the effect that a plaintiff is- not entitled to succeed on mere 
possession for less than twelve years. If the present case’ had 
been of that character, the defendants would have been entitled 


' to succeed. This is not a case in which the plaintiff could show 


that title was really with some third person, who had lost it by 
adverse possession. It has never even- been suggested- that the 
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real owner is somebody else, who is not a party to the suit: in 
1935. fact in view of the previous possession the probability is that title 
nese is with the plaintiff. The present case is very similar to Sunéuri 

v. Dassee v. Mudhoo Chunder Sircar (1). I am therefore of opinion 
a teas that the plaintiff is entitled to succeed if he can show that the 
Henderson, g. previous possession of himself and his predecessors had all the 

—— characteristic of adverse possession and was far sufficient to 

extinguish the title of any other owner, 

| From this point of view I am clearly of opinion that the finding 
of the learned Subordinate Judge is correct. It is not merely 
that this possession wasan open question of title extending over 
a long period. It has not been shewn that any other. person 
ever was in possession or that the predecessors of defendants 
Nos. 2—4 even claimed the property. There are also two other 
facts of great importance. Defendant No. 1 was let into possession 
by the plaintiffs father: he promised to pay rent and execute a 
Kabuliyat: although he did execute a document he eventually 
refused to register it: he is therefore not in a position te deny 
the plaintifs title without surrendering possession. In the second 
place D. W. No. 2 who was an officer of defenants Nos. 2—4 
stated that before their purchase the plaintiff was the owner. Defen- 
dant No. 1 also says this:—“I offered .to take settlement from 
the plaintiff because I knew bim previously. to have been the malik 
of the disputed land.” 

The result is that the appeal fails and is dismissed with costs. 

From this decision, the Defendants appealed under Section 15 
of the Letters Patent, 
` Mr. Hemendra Kumar Das for the Appellants. 

Mr, Priyanath Dutt for the Respondents. 


The following judgments were delivered : 
February, 15. . Mukerji J.: This appeal arises out of a suit for declaration 
— of title and recovery of possession. There were two plots of land 
concerned ; but as regards one of the plets, namely plot No. x, 
no question. arises at this slage because it has been found that . 
that plot appertains to patta No, 1 Gouri Ballav under which the 
plaintiff laid his claim. The plaintiff has succeeded so far as 
that plot of land is concerned and we are now concerned only 
: with plot No, 2 of the suit. 
So far as plot No. 2 is concerned, the plaintiffs case was that 
it appertained to a separate account No. 19 in taluq No 21 Gopal 


CIvit. 


eed 


Konaulla 


(1) (1887) I. L. R, 14 Cale. 592. 


we 
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Roy and that, therefore, he was entitled to a declaration and also 
recovery of possession in bis favour. The contesting defendants, 
on the other ‘hand, alleged that the said plot No..2 appertained 
to a residuary taluq No. 21 Gopal Roy,—the residuary talug 
having been purchased by a predecessor of theirs ata sale for 
arrears of revenue. 

The Subordinate Judge has found—and that finding appears to 
have been affirmed by Mr. Justice Henderson in this Court— 
that it has not been established that plot No. 2 does, in fact, 
appertain to the residuary estate taluq No. 21 Gopal Roy. In 
this state of finding the learned Judge has come to another finding, 
namely, that although the plaintiff has failed to establish that any 
area except a small area of plot No. 2 is covered by the separate 
account under which he claims he has succeeded in showing that he 
has acquired a title by adverse possession to the whole of the plot. 

The contention that has been urged before us by Mr. Das is 
that inasmuch” as the plaintiff’ hag ‘failed to show that a certain 
area dn plot No. 2 is covered by thé said separate account, it 
must necessarily be held that that area falls within the residuary 
estate talug No. 21 Gopal Roy which is now in the hands of the 
contesting defendants and that inasmuch as the latter acquired 
title to the same under purchase ata revenue sale the plaintiff’s 
adverse possession, even if it was sufficient in all particulars for 
the purpose of creatirg a title in his favour, cannot be availed of 
by him as against the contesting defendants. 

, The difficulty in acceding to this contention is that as a matter 
of fact ithas been found that the separate account under which 
the plaintiff claims is not’ the only separate account in respect of 
this talug. . It has been found that there are no less than nineteen 
separate accounts in respect of taluq No. 21 Gopal Roy. It may 
well have been that the portion of plot No. 2 which is outside 
separate account No. 19 under which the plaintiff claims is, asa 
matter of fact, included within one or other of the other separate 
accounts ; and it does not follow that because that portion is not 
within the plaintiff’s separate account No. 19, it must necessarily 
be included within the residuary estate of which the defendants 
are the owners. 

In this view of the matter we are of opinion that the decision 
appealed against is correct and that this appeal, therefore, must 
be dismissed with costs. 

R. C. Mitter, J.: I agree, 

A. T. M. Appeal dismissed. 
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THE CALCUTTA LAW JOURNAL. (Von, LATI. 
Before Mr. Justice’ R. C. Mitter. 
LALIT MOHAN MUKHOPADHYA 


N 1 


v. 


HARA MOHAN ‘BANIKYA CHOWDHURY AND oTHers.* 


Furisdiction—Collector-——Civil Court—Status of tenant ~Landlord and Tenant 
Procedure Act (VIL, B. C., of 1869), Secs, 25, 37, 98) 39—Chitta and Rubo- 
kary—Relevant evidence--Occupancy tenant. 


Under section 25 of the Bengal Act VIII of 1869, the proprietor of an 
estate or tenure has the right to make’ a general survey and measurement of 
the lands comprised in his estate or tenure unless restrained by express-engage- 
ments with the occupants of the lands. If he is opposed he has the right to 
apply to the Civil Court having jurisdiction under section 37, which has to 
adjudicate on his right to make measurements, and if his. right is established 
the Court is to enjoin or excuse the attendance of the “under-tenant or ryot” 
at the measurement. . ' 


| nai 


If a proprietor of an estate or tenure however is unable to measure the lands 
of his estate or tenure and so fails to ascertain who are the persons liable to 
pay him rent he has the remedy prescribed in section 38. He can set in 
motion the Civil Court by an application and if the Civil Court is satisfied that 
he was unable to measure by his own agency the Civil Court has to grant the 
application and the further proceedings are continued by the Collector. That 
section, however, contemplates two classes of applications, which, for brevity’s 
sake, may be called the generat and special application. The scopes’ of the 
proceedings are determined by the nature of the application. If an order is 
passed by the Civil Court in favour of such a proprietor on a general appli- 
cation the Collector’s power is limited to two matters only, vfs., (a) he is to 
measure the lands and (b) to record the names of the actual occupants of the lands. 


' These occupants may be persons between whom there may have been at the time 


of the Collector’s measurement no relationship of landlord and tenant in respect 
of the lands occupied by them or not: but the Collector has not to ascertain 
whether there is such relationship or not. Proceedings on such an application will 
ordinarily be beneficial to the proprietor when his case is that either his tenants 
have encroached upon his Khas or unsettled lands or have taken possession 
of alluvial formations or when he wants to ascertain the names of persons in 
occupation and the quantity and particulars thereof with a view to assess rent. 
Where his object is to ascertain the names of persons who are his tenants, the 
particulars of the land in their occupation, the amount of rent payable by 
them with a view to realise the tent already assessed, the special application 
provided for in the section is the appropriate remedy. The scope of the 


L 


tAppeal from Appellate Decree No. 1460 of 1932 with Cross-objection, 
against the decree of Babu Pannalal Basu, Subordinate Judge, and Court of 
Faridpore, dated the 5th February, 1932, modifying that of Babu Kali Narayan 
Bhattacharjee; Munsiff, and Court, Chikandi, dated the goth July, 1940.” 


» F 


Vor. LXIL] HIGH COURT. 

Collector’s investigation is then enlarged. He has then. not only to do what 
he is required when a general application is`made, but has to ascertain the 
persons liable to pay rent and the amount of rent payable by them: W. G. 
Crowdy v: Poorum Sing (1). The Collector has no right to determine what 
the rent ought to be but simply to find out what the existing rent is. A special 
application under the section would not ordinarily be made by an old proprietor 
of an estate, because his records would be sufficient to enable him to realise 
rent and a. proceeding under this part of the section would ordinarily be to 
him a costly luxury. But such a proceeding would be very useful to a put- 
chaser at a revenue sale who has no collection papers’ to go upon, when he is 
unable to secure them from the defaulting proprietor or his Amlas. Such a 
purchaser may for his benefit require the names and particulars of all tenants 
holding directly under him and who are to pay Him rent, be they putnidars 
or tenure-holders or ryots; he may require only the names and particulars of 
ryots directly holding under him, trusting for getting information as to the parti- 
culars of putnidars and tenure-holders who are to pay him rent to other sources. 

In this case the purchasers at the revenue sale made a special application 
under section 38 of the Bengal Act VIII of 1869, praying to have the parti- 
culars as to rent payable by cultivating and homestead lands. They only 
wanted to ascertain the particulars of holdings and not of tenures. In the 
Jaripi Chitta the lands were recorded as being in the possession of the tenant. 
The Robakari and Jaripi Chitta prepared by the Deputy Collector were filed 
defendants the Jaripi Chitta by the recorded defendant No 8 as tenant under the 
proprietors : i 
© Held, that the Collector proceeding under section 38 of the Bengal Act 
VIII of 1869 had no jurisdiction to determine to which class a tenant belonged, 
or to determine the incidents of a tenancy or to determine what the tair 
rent ought to be. 

F. P, Wise v. Lakhoo Khan (2) followed.’ 

That the Robakari and the Jarıpl Chitta being filed and recorded in the 
Civil Court under section 39 of the Bengal Act VIII of 1869, the matters intra 
vires the Collector became final and conclusive, < 

Meerjah Fanand v. Krishio (3) followed. 


That the Robokari and the Jaripi Chitta -were relevant on the question of 
the status of defendant No. 8 as a tenant under the plaintiff. , 


Appeal by the Plaintiff. 

Suit for khas possession. 

es material facts appear from the judgment. 

«© C. Basak and Mr. “Hemsndra Kumar Das for -the 

‘ou 

Messts. Amarendra Nath Bose and TEETE Chandra Das 
for the Respondents. 

C, A, V, 


(1) (1874) a2 W. R. 480. 
(2) (1871) 16 W. R. so, {3) (1884) I. L. R. 10 Calc, 507. 
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The following judgment was delivered : 

This appeal is on behalf of the plaintiff whose suit for khas 
possession has been dismissed by the lower appellate Court. 

The plaintiff claims the suit land, which is in village Kurasi, 
as appertaining to his estate No. 5642 of the Faridpore Collectorate 
(formerly numbered as No. 631 of the Dacca Collectorate). There 
is no dispute now that the plaintiff is the proprietor of the said 
estate, although it was at one stage of the suit contended by the 
defendant No. 1 that he had no beneficial interest therein. 

The said estate was sold for arrears of revenue on the agih 
June, 1881 and purchased by Girish Chandra Sen and .others, 
hereinafter called the Sens, from whom the’ plaintiff has derived 


‘his title. Shortly after their purchase the Sens applied for 


measurement of the lands appertaining to their estate under 
section 38 of Act VIII of 1869 (B. C.) and proceedings started 
under the said section were duly completed on the roth March 
1885. The application is not on the record, but the Robakari 
of the Deputy Collector and the Jaripi Chitta prepared by®tim 
are on the record. They are-Exhibits 5 and 6 respectively, The 
Jaripi Chitta records defendant No.8 as tenant under the pro- 
prietors of Estate No. 5642 holding at a rent which works out 
at Rs, 3. As the contentions of the parties to this suit depend on 
the said documents it will be necessary to deal with them in 
detail hereafter. | f 

The plaintif’s case is that defendants Nos. 8 and 9 held the’ 
lands in suit, which is recorded as Dag No. 241 of the Cadastral 
Survey of the aforesaid village, as ordinary occupancy ryots at a 
rental of Rs.3 with no right of transfer. His further. case is 
that the said plot which correspands to plots Nos, 32 and 33 of 
the aforesaid Jaripi Chitta, was purchased by one Radhagobinda 
Manikya, the father of .the principal defendants, in execution of 
a mortgage decree. Hence he sues for khas possession on- the 
basis of abandonment. Of the principal defendants, defendant 
No. x alone contested the suit. He admitted that defendants’ 
Nos. 8 and 9 mortgaged the lands in suit to his father and that 
his father purchased them in execution of his mortgage decree. ~ 
He sought to defeat the plaintiffs claim on two grounds :—namely “ 
(1) that the lands in suit do not appertain to the plaintiff’s estate ` 
and that defendants Nos. 8 and 9 were not his tenants. He 
made a positive statement-that they appertain’ to Estates Nos. 392 
and 393 of the Dacca Collectorate and that defendants Nos. 8 
and g held mediately under the proprietors of the said estate. 


e 
\ 


\ 
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(2) His further defence Was that the tenancy of defendants Nos. 8 
and 9 was not an occupancy holding but a permanent miras? tenure 
held at a rental of Rs. 2. The Record-of-Rights prepared under 
Chapter X of the Bengal Tenancy Act records the lands in 
suit as permanent mirasi tenure held under the proprietors of 
Estates Nos. 392 and 393 ata rental of Rs. 2. Both the Courts 
below. have held that they appertain to the plaintiffs estate. The 
lower appellate Court has further held that the lands are the lands 
of the tenancy recorded’ as plots Nos. 32 and 33 of the Jaripi 
Chitta (Exhibit 6), The first Court held that defendants Nos. 8 
and g held the lands as ordinary occupancy ryots and the sale of 
the entire holding had amounted to ‘an abandonment of the 
holding on the part of defendants Nos. 8 and 9. 


The lower appellate Court has held that there is no evidence 
at all to rebut the entry in the Record-of-Rights that the lands 
in suit constitute a permanent mirashi tenure. The suit was 
accorgingly dismissed. 

Dr. Basak who appears for the plaintifi appellant contends 
that the proceedings taken under Section 38 of Act VIII of 1869 
are conclusive and preclude the defendants from contending that 
defendants Nos. 8 and 9 were other than ordinary occupancy 
ryots. He further contends that in any event Exhibits 5 and 6 
` are cogent evidence to prove his client’s assertion that the tenancy 
is an occupancy holding and that the learned Subordinate Judge 
has entirely overlooked this evidence in holding otherwise. 
Mr. Bose for the respondents contends that those documents are 
not even relevant and that the Subordinate Judge was right in 
saying that there was no evidence to rebut the particular entry of 
the Record-of-Rights. 


To decide the. points raised in the appeal it is necessary to 
examine the precise scope of sections 38 and 39 of Act VIII of 
1869 (B. C.) and the contents of the Rubokary (Exhibit-5). These 
sections are reproductions of section ro of Act VI of 1862 (B. C.) 
which it replaced with a little change which is not material for this 
case, the difference being that whereas under Act VI the Collector 
initiates the proceedings onthe application of the owner of the 
estate or tenure and carries the proceedings to an end. Under 
Act VIII,. the proceedings kegin with an order of aCivil Court, 
the measurement and investigations are made by the Collector on 
reference from. the. Civil Court, and the proceedings terminate with 
the records of the Collector being filed;in the Civil Court. I deal 
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with the relevant provisions of Act VIII. Under section 25 the 
proprietor of an estate or tenure has the right to make a general 
Survey and measurement of the lands comprised in his estate or 


tenure unless restrained by express engagements with the occupants 


of the lands.’ If he is opposed he has the right to apply to the 
Civil Court having jurisdiction under section 37, which‘ has to 
adjudicate on his right to make measurements, and if his right is 
established the Court is to enjoin or excuse the attendance of the 
“ under-tenant or ryot ” at the measurement. 

Ifa proprietor of an estate or tenure however is unable to 
measure the lands of his estate or tenure and so fails to ascertain 
who are the persons liable to pay him rent he has the remedy 
prescribed in section 38. He can set in motion the Civil Court by 
an application and if the Civil Court is satisfied that he was unable 
to measure by hisown agency the Civil Court has to grant the 
application and the further proceedings are continued by the 
Collector. That section however contemplates two classes of 
applications, which for brevity’s' sake, I will call’ the general and 
special application. The scopes of the proceedings aré determined 
by the nature of the application. If anorderis passed by the 
Civil Court in favour of sucha proprietor on a general applica- 
tion the Collector’s power is limited to two matters and two 


‘matters only. (r) He is to’ measure the lands and (2) to record 


the names of the actual occupants of the lands. These occupants 
may be persons between whom there may have been at the time of 
the Collectors measurement no relationship of landlord and 
tenant in respect of the lands occupied by them or not; but the 


‘Collector has not to ascertain whether there is such relationship 


or not. Proceedings on such an application will ordinarily be 
beneficial to the proprietor when his case is that either his tenants 
have encroached tpon his khas or unsettled lands or have taken 
possession of alluvial formations or when he wants to ascertain the 
names of persons in Occupation and the quantity and particulars 
thereof with a view to assess rent. Where his object is to ascertain 
the names of persons who are his tenants, the particulars of the 


-land in their occupation, the amount of rent payable by them with 


a view to realise rent already assessed, the special application 
provided for in the section is the appropriate remedy. The 


-scope of the Collector’s investigation is then enlarged. He has 
-then not only to do what he is required when a general application 


is made, but has to ascertain the persons liable to pay rent and 
the amount of rent payable by them (W, G. Crowdy v. Poorun 


4 
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Sing (1). The Collector has no right to, determine what the rent 
ought to be but simply to find out what ‘the existing rent is. A 
special application under the section would not ordinarily, be made 
by an old, proprietor of an estate, because his records would be 
sufficient to enable him to realise rent and a proceeding under this 
part of the section would ordinarily be to him a costly luxury. 
But such.a proceeding would be very useful to ‘a purchaser at a 
revenue sale, who has no collection papers to go upon (I exclude 
those special cases where a purchaser ata revenue sale is able 
to secure from the defaulting proprietor or his amlas the collection 
papers), Sucha purchaser may for his benefit require the names 
and particulars of all tenants:holding directly, under him and who 
are to pay him rent, whether they be putnidars, tenure-holders or 
ryots or he may 'reguire only the names and particulars of ryots 
directly holding under him, trusting for getting information as to 
the particulars of. putnidars and tenure-holders who are to pay him 
rent to other sources. 

These principles furnish in my opinion a clue to the interpreta- 
tion of the Robakary (Exhibit 5), and the solution of the points in 
controversy in this appeal. The Robokary after reciting the 
purchase of the Sens at a revenue sale and the details of the mahal 
proceeds on to say that the applicants not having been able to 
ascertain the names of all the tenants of the estate, had applied for 
measurement of the lands of the estate according to the {hak map, 

and for ascertainment of the names of all cultivating and homestead 
tenant (chasi and dasati praja), the area of lands in the possession 
of each one of such tenants and the rent payable in respect of the 
different classes of lands held by them. The Robokary then gives 
the details of measurement and states that in respect of some 
mouzas objection had been preferred by proprietors of other esfates 
and by persons claiming .Lakhiraj rights but simply records their 
objections with a statement that the applicants had not prayed for 
recording putnis, shikmi, miras or Lakhiraj tenures. In respect of 
mouza Kurasi however no- objection was preferred by any one. 
>The Rubokari then states, that the Deputy Collector on local 
enquiry bad found the rates of rent paid in respect of different 


-kinds of land of the several villages of the estate. For mouza 


‘Kurasi the rate per kani is recorded thus :— 
. Rs, 12 for homestead lands, i 
Rs, ro for abandoned Bastu, 
Rs. 14 for garden lands, 


(1) (1874) 22 W. R. 480. 


CIVIL. 


4 = =e 


1935. 
Vy” 


Lalit Mohan 
Mukhopadhya 


v. 
Hara Mohan 
Banikya Chowdhury 


* 216 


Civit. 


eee 


1945. 
— 


Lalit Mohan 
Mukhopadhya 
Ve 


Hara Mohan 


Banikya Chowdhury. 


— SE 
> 


THE CALCUTTA LAW JOURNAL. [Vor. LXII. 


Re. -3 for lands adjoining homesteads, 
Rs. 5 for paddy lands. i 

In the Chitta (Exhibit 6) the lands in suit are recorded in Dags 
Nos. 32 and 33 as “Jote Ambika Charan Dey, the lands as paddy 
lands and ditch, area 1134 gundas odd and rate of rent Rs. 5 per 
kani. Reading the Robakari and having regard to the statements 
made therein I come to the conclusion that a special application 
under section 38 of Act VIII of 1869 (B. C.) had been made before 
the Civil Court by Giris Chandra Sen and others, the purchasers at 
the revenue sale, but they applied to have the particulars as to rent 
etc, payable by cultivating and bomestead tenants {chasi and dasati 
proja) and not also of middlemen, or tenure-holders. The 
Robakari and the Jaripi Chitta being filed and recorded in the Civil 
Court under the provisions of section 39 of Act VIII the matters 
intra vires the Collector has become final and conclusive. These 
matters are, that in respect of Dags Nos. 32 and 33 of Jaripi Chitta 
Ambika Charn Dey was the tenant and that hi; rent was at the rate 
of Rs.5 akani: Meerjah Janand v. Krishto (1). The Collector 
proceeding under section 38 of Act VIII has no jurisdiction to 
determine to which classa tenant belongs, or to determine the 
incidents of a tenancy, or to determine what the fair rent ought 
tobe: J. P. Wise yv. Lakhoo Khan (2). Iam therefore unable to 
give effect tothe first contention of Dr- Basak that the Jaripi 
Chitta and the Robakari conclude the matter between the parties 


and preclude the defendants from asserting that defendants Nos, 8 
` and g were permanent tenure-holders and, not . occupancy ryots 


But in my judgment there is great force in hia second contention. 
As I have stated the Sens made a special application under 
section 38 of Act VIII but ofa limited character. They only 
wanted to ascertain the particulars of holdings and not of tenures. 
In the Jaripi Chitta the lands are recorded as being in the posses- 
sion of the tenant, defendant No. 8. This must be on the footing 
that he was himself in possession by cultivation. No objection was 
preferred by him that he was nota cultivating tenant and that the 
Collector could not record the particulars of bis land as being 
beyond the scope of the proprietors’ application. I accordingly 
hold that Exhibits 5 and 6 are relevant on the question of the 
status of defendants Nos. 8 and g as tenants under the plaintiffs. 
The learned Subaqrdinate Judge was not therefore right in ignoring 
Exhibits 5 and 6 in arriving at his finding that the subject-matter of 

(1) (1884) I. L. R. 10 Cale. soz. 

(2) (1871) 16 W. R. 50, 
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the suit wasa permanent tenure. I accordingly set aside the decree pa 
of the learned Subordinate Judge and remand the case to the 1935; 
lower appellate Court so that the question of the status of defen- Lalit Mohan 
dants Nos. 8 and 9 under the plaintiffs may be reconsidered. All pene 
other findings of the lower appellate Court must ‘stand, Hara Mohan 
The appeal is accordingly allowed and the case remandéd to the Banikya Chowdhury 
lower appellate Court. Costs to abide the result, ; 
There is no substance in the cross-objection which is dismissed 
but without costs, 
Leave to appeal under the Letters Patent asked for is refused. 
A. T. M. ; Appeal allowed < Case remanded : 
Cross-oljection dismissed. 
@ 
APPELLATE CRIMINAL. 
Before Mr, Justice J. Lort-Wiihams, and Mr. Justice R, E. Jack, 
. ABDUL KHAN genie 
ie. g 1935. 
. =-= 
KING-EMPEROR,* Merun i 


Non-direction—Convictton under one of two charges and acquittal on the 
other—Appeal—Retrial, order of —W hole case,tf to be tried—~Criminal Proce- 
dure Code (Act V of 1898), Sees. 337, 403, 43314) (b)—Trial of accused after 
withdrawal of confession, tf to be held subsequently to that of co-accused— 
Fudge, discretion of— Confession not made voluntarily, 


The accused was tried on charges of murder and conspiracy to murder under 
Sections 302 and 302-120B of the Indian Penal Code. He wassacquitted on the 
charge under Section 302 but convicted under Section 302-120B. On appeal, . 
the High Court ordered as follows: “The verdict of the jury and along with it 
the conviction and sentence of the appellant are set aside and we direct that the 
appellant be tried according to law.” There was no appeal under section 417 
Cr. P. C. against the acquittal. On his second trial he was charged again with 
offences under Section 302 and Section 302-120B and was convicted of both 
murder and conspiracy to murder. The co-accused were acquitted on re-trial 1 


Held (per Jack, J.) that where no “express limitation was stated, an order 

- for retrial applied to all the charges framed by the Original Court and where 

+ Criminal Admitted Appeal No. 337 of 1934, against the orde of H. G, 
Waight, Esq., Sessions Judge of Burdwan, dated the 10th March, 1934. 
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the accused was acquitted: on one of the charges the acquittal was no bar to his 
being tried again notwithstanding the provisions of Section 403 of the Code of 
Criminal Procedure, 


Ngina di v, niia (1) and Famiruddi Biswas v. Emperor (2), followed, 


That in the present case the order of the High Court was not any ground for 
tetrial on the charge of murder of which the appellant in the present case was 


a@quitted, and could only be a ground for retrial on the charge of conspiracy to 
murder of which he was convicted. 


Per Lort-Williams, ¥ : That the procedure ee to law. The 
appellate Court had no jurisdiciton under Section 423(1) (b) of the Code of 
Criminal Procedure to interfere with an order of acquittal. 


Nasimuddin v, Emperor (1) and tbe cases referred to there, were dissented 
from. 


Per Fack, FY.: Had the matter been res integra, he was inclined to hold 
that the appellate Court had no jurisdiction to interfere with an order of acquittal. 


\ 
Per Curtam: As the case was disposed of favourably to the accused on the 
merits, a reference to the Full Bench was held to be unnecessary. 


Thera appears to be no rule of law that the accused, after he has rgtracted 
his confession, should be tried subsequently to the trial of persons with whom 
he was alleged to have conspired. Such a rule cannot be deduced from the 
provisions in Section 337 of the Code of Criminal Procedure that a person to 
whom a pardon has been tendered should be kept in custody till the end of the 
trial. This rule was never intended to apply where the ci-devant approver 
has been actually tried for the offence and acquitted; he is no longer in 
the position of the person who has accepted a provisional tender of pardon 
to whom alone Section 337 of the Code of Criminal Procedure applies. 


It is a matter for the discretion of the Judge to reject a confession as being 
not made voluntarily. 


Appeal by the Accused. 


The accused was convicted under Section 302 and 302-r20B, 


' Indian Penal Code, and was sentenced to transportation for life 


under each of the sections, 


‘The facts appear from the judgment of Jack, J. 

Mr. Mahammad Manwar for the Appellant. 

Mr, Anil’Chandea Roy Choudhury for the Crown. 

The following judgments were delivered : 

Jack. J. :—In this case the accused was tried on charges of 
murder and conspiracy to murder under Sections 302 and 302- 

He was acquitted on the charge under Section 302 I. P. C, 
but convicted on the charge under Section 302-120B. ‘ 

On appeal to this Court against his conviction under Section 


(1) (1912) 1, L. R. go Cale. 163, (2) (1913) ra Ur. Le ferre. 
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302-1208 this Court ordered as follows: “ The verdict of the jury 
and along with it the conviction and sentence of the appellant 
are set aside and we direct that the appellant be tried according 
to law.” ia 

Prima facie this order would only appear to refer to the convic- 
tion of the accused and have no reference to ‘his acquittal. The 
order was presumably passed under the provision of Section 423 
(1) (b) of the Code of Criminal Procedure which states that an 
appellate Court may “in an appeal from a conviction (1) reverse 
the finding and sentence and acquit or discharge the accused, 
or order him to be re-tried by a Court of competent jurisdiction 
subordinate to such Appellate Court or committed for trial, or (2) 
alter the finding, Maintaining the sentence, or with or without 
altering the finding reduce the sentence, or (3) with or without 
such reduction and with or without altering the finding alter the 
nature of the sentence but subject to the provisions of Section 106, 
sub-section (3), not so as to enhance the same.” What are to be 
reversed or altered are the finding and sentence of conviction and 
had the matter been ses integra I would have been inclined to 
hold that the appellate Court has no jurisdiction under Section 
423 (1) (b) to interfere with an order of acquittal. However it has 
been laid down that in such cases where no express limitation 18 
stated an order of retrial applies to all the charges framed by the 
original Court and where the accused has beén acquitted on, one 
of the charges that acquittal is no bar to his being tried again 
notwithstanding the provisions of Section 403 Cr. P. C. This has 
been regarded ag settled law in the case of Nasimuddin v. Emperor 
(1), in which the cases of Krisina Dhan Mandal v, Queen-Empress 


(2), and Quseen-Empress v. Jabanulla (3) are referred to. The. 
same view was taken in the case of Jamiruddi Biswas v. Emperor 


(4). There is certainly something to be said for this view for to 
hold otherwise would in some cases lead to anomalies, and it would 
seem that if, owing to misdirection, the verdict of the jury cannot 
be accepted, the verdict of acquittal may be tainted just as much as 
the verdict of conviction, Moreover it might be said that Section 
403 bas no application as the re-trial of the accused on remand 
owing to misdirection is part of the same trial which is not con- 
cluded till the appeal is heard and determined. ; 


(1) (1912) 1. L. R. 40 Cale. 164. 
(2) (1894) L. LR. a2 Cale. 377. 
(3)- (1896) |, L. R. 23 Calc. 975° 
(4) (1912) 13 Cr. L. J. 715. 
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CRIMINAL. That this view is regarded as, settled law appears from the fact 
1935. that in this case the fact of previous acquittal on tbe charge of 
Abdul Khan murder was not made a ground of appeal, and I have only dealt 
King ton aa with this matter as a preliminary point because my learned brother 
cade was of the opinion that unless the case could otherwise be 
Fack, F. disposed of favourably to the accused a reference should be 
TT made on this point to a Full Bench. I am however of Opinion 
that no reference is necessary in view of the order I propose 
to make inasmuch as I think there is a good deal to be 
said for the appellant in reference to the charges against him 
in spite of his despicable conduct in. making a confession 
involving others in the crime of murder,—a confession which 
he now denies having made, or rather he says he was tutored to 
make a statement and cannot recall what he stated. The co- 
accused were acquitted and he himself was acquitted in the first 
trial on the charge of murder. They were all however convicted 
onthe charge of conspiracy to murder, and his case was only 
sent back for retrial on thg ground that the learned Judge not 
having properly considered his confession under the provisions 
of Section 24 of the Evidence Act might have wrongly admitted 
it in evidence. This would have been no ground whatever for a 
retrial on the charge of murder of which he was acquitted, and 
could only be a ground for retrial on the charge of conspiracy to 

murder of which he was convicted. 


Apart from his retracted confession which was disbelieved by 
the jury which acquitted him on the murder charge, there was 
no more: evidence- against him on the charge of conspiracy to 
murder than against his co-accused who were acquitted on retrial 

a On this charge. d e 
= When these facts are , taken into consideration along with the 
grounds which have been urged in appeal in this case I think 
i the appellant ought to be acquitted on both charges. 


The facts of the. case are briefly as follows: On the morning 
of the 30th of- March the headless body of Dr. Aktar Ali Khan 
of Kulut was found at Raigrarm near the cart road from Raigram 
to Kulut. Dr. Aktar Ali had started on the previous evening at 
about 5-30 p. m. to ride ona pony from Nandanghat to Kulut, ' > 
a distance of about 7 miles. He was last seen proceeding north- 
wards along the road at about 7 or 7-30 p. m. that evening. The 
head was found 5 or 6 cubits from the body. There was gold 
ring on one of his fingers and there were gold studs in his shirt. 
There were a number of wounds on -the right hand, one on the 
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right forearm and one on the left hand, also a punctured woynd on 
the chest below the armpit—1" x 3” x 134". An investigation was 
started and on the 22nd of April, the appellant was arrested (accor- 
ding to the prosecution) in the village Bhagra at the house of 
one Sahadat Khan at about 2 or 2-30a,m. by Constable Abdul 
Rajab who produced him be.ora Sub-Inspector Radhika Nath 
Sarkar about 3 or 3-30 a.m. at Piplai about 5% a mile distant. 
The Sub-Inspector was proceeding to Kalna Court and says that 
ro or 15 minutes after thé production of Abdul Khan he came 
to know that he would make a statement. On the way, 2 or 3 
hours later, (while the Sub-Inspector was waiting for a bus) at 
Majhergram the accused made a formal statement to the Sub- 
Inspector who then took him to Kalna and made him over to the 
Court Sub-Inspector there to have his statement recorded by the 
Magistrate before whom he was .produced at 11-58 a.m. The 
Magistrate after due warning recorded a confession made by him. 
He was subsequently made an approver a conditional pardon 
being tendered to bim. Thereafter a number of other people 
were arrested. At the trial the accused when examined as a 
witness-said he knew nothing about the case and denied that he 
had consciously made any confession. This led to his trial and 
to the trial after remand from which he now appeals, 


In appeal it is urged that the learned Judge ought to have 
rejected his confession as inadmissible inasmuch, as it was not 
made voluntarily, This was a matter for the discretion of the 
Judge and it cannot be said that the Judge has wrongly exercised 
his discretion in this case. Then it is urged that there is non- 
direction inasmuch as the learned Judge did not point out to the 
jury that the Magistrate who recorded it, though telling the 
accused that the confession would be used in evidence, did not 
warn him that it would be used in evidence against him. It is 
possible that the accused was, in fact, under the impression that 
it would be used only against the other accused, though this is 
not probable because no pardon has been tendered to him at that 
time and no other accused had been arrested. 

A more important point raised for the defence is that the 
learned Judge did not draw the attention of the jury to the fact 
that whereas: in the confession it is stated that the deceased was 
killed st a place adjoining the eastern bank of the Duntia tank, 
the prosecution case .ia that the murder took place to the south 
.of the tank where the body was found decapitated with a large 
quantity of blood on. the ground nearby. This point is certainly 
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not noted in the heads of charge and if the jury had any hesitation 
in, believing the retracted confession it is just possible that the 
omission to remind them of this discrepancy might have turned 
the scale against the accused who already had 3 jurors in his 
favour. It is curious that though the map shows the place where 
the body was found to be south of the iniddle of the tank, accor- 
ding to the inquest report the budy was found south of the 
eastern bank of the tank and thus more in accordance with the 
confession. i 


On behalf of the defence it is also urged that. the appellant 
has been prejudiced in that he should have been tried subse- 
quently to the persons with whom he is alleged to have conspired., 
There appears to be no rule of law that he should be tried subse; 
quently; and such a rule cannot I think be deduced from the 
provisions in Section 337 Cr. P. C, that a person to whoma 
pardon has been tendered should be kept in custody till the end 
of the trial This rule was never intended to apply where the 
ci-devant approver has heen actually tried for the offence sand 
acquitted; he is no longer in the position of the person who has 
accepted a provisional tender of’ pardon to whom alone Section 337 
Cr. P..C. applies. 


But there is no doubt that in this case if the trial of the other ~ 
accused (which ended in acquittal) had taken place before the 
trial of the appellant, the fact that they had been acquitted on 
the charge of conspiracy to murder, might possibly have affected 
the trial in favour of the appellant for the witnesses to conspiracy 
might have been discredited on the ground that their evidence 
in the trial of the co-accused had not been believed. 

- The heads of charge indicate that the learned Judge very fairly 
and adequately placed the law and the evidence before the jury, 
but his warning about the danger of relying on an uncorroborated 
retracted confession in support of the charge under Section 
303 I. P, C. was hardly: sufficiently emphatic. His words are 
“it would be unsafe to convict the accused under Section 302 
I. P. C. on the confession alone without any corroboration unless 
you are completely satisfied that the mattera contained in the 
retracted confession are true.” This warning may not have suffi- 
ciently impressed on the jury the necessity for corroboration as to 
the“ identity of the accused. At the end of the judgment the 
learned Judge charged them as follows :=—“ If you believe the 
confession to be true you are entitled to convict the accused under 
Section 302 I. P, C, and under Section 302-120 (B)LP.c, I 
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would point out to you that it would be rather unsafe to convict 
the accused under Section 302 I, P. C. on confession alone 
without any corroboration of the actual murder. If, however, 
you disbelieve the confession and disbelieve thé’ evidence of 
Janu Karikar and Isha, Haque then you must return a verdict of 
not guilty against the accused.” 


Finally the confession has a little the appearance of a tutored 
statement e.g., this is suggested by the words “ under ‘order of 
the following: man ” followed by a list headed “ names of persons.” 
_ This is more like a formal statement than a natural description of 


- what occurred. 


The evidence of the witnesses Janu Karikar and Isha Haque 
was apparently not accepted in the case of the co-accused, and 
their evidence, together with the retracted confession, is the only 
evidencè against the appellant who, along with the other accused, 
was in the first instance discharged by the Committing Magistrate. 
The motive for the murder is said to be the exactions of the 
deceased from his tenants and debtors, some of whom had 
threatened him in consequence and a petition for action under 
Section.107 against four of the accused had been. made shortly 
before the occurrence but this did not include this accused. 
Further when he was produced before the Magistrate to make a 
confession there were injuries on his person, and in his statement 
he said‘ that he was beaten by the police to induce him to 
confess ° -~ 

In all the circumstances, I think the non-directions referred 
to are a sufficient ground for setting aside the conviction and 
sentence on both the charges and thal the evidence is not suffi- 
cient to warrant sending back the case for retrial, The conviction 
and sentences under Sections 302 I, P. C. and 302-120(B) I. P. C, 
‘are, therfore, set aside and the appellant is acquitted. 


Lort-Williams, J. :—This appellant was tried originally for 
murder under Section 302 of the Indian Penal Code, and conspi- 
racy to murder under Section 302-120B of the Indian Penal Code. 
He was acquitted of the first offence and convicted of the second. 
He appealed against the conviction, There was no appeal under 
Section 417 of the Criminal Procedure Code against the acquittal 
On appeal to this Court, the verdict of the jury and along with 
‘it the conviction and sentence were set aside, and the appellant 
was directed to be tried according to law. On his second trial 
he was charged again with offences under Section 302 and 
Section 302-1208, and was convicted of both murder and con- 
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In my opinion, this procedure was contrary to law. At the. 
original trial there were two verdicts of the jury, one “of not guilty - 
upon the charge of murder, and one of guilty upon the charge . 
of conspiracy to murder. Before this Court on appeal, one only 
of those verdicts, and- the coviction and Sentence thereon, was 
an issue, namely, that under Section 302-120B, inasmuch as 
there was no appeal against the acquittal under Section, 302. 


La 


This Court neither did, nor in such circumstances, could have set ; 


aside the verdict of acquittal. oC a E a ae 


£ 


Section 403(1) of the Criminal Procedure Code provides that 
“A person who has-been tried by a Court of competent jurisdic- 
tion for an offence and convicted or acquitted. of such offence 
shall, while such conviction or acquittal remains in force, not be 
liable to be tried again for the same offence, nor on the same 
facts for any other offence for which a different charge from, the 
one made against him might have been made under Section 236, 
or for which he might “have been convicted under Section 237.” 
At the time of the second trial the acquittal under Section 302 
still remained in force. ' 


Section 423 (1) (a) Geli the powers of the appellate Court 
in an appeal from an order of acquittal, and (b) in an disse 
from a conviction. Each provision is restricted to the appeal, 
either from an order of acquittal, or from conviction, as the case 
may be, which is before the Court. No power is given by the 
section to interfere with an order of acquittal in the absence ‘of an 
appeal from that order, or with a conviction in the absence of an 
appeal from that conviction. 


Section 439 defines the powers of the High Court in revision, — 


Sub-section 4 provides that “Nothing in this section applies to. 
any entry made under Section 273, or, shall be deemed to 
authorise a High Court to convert a finding of acquittal into one 
of conviction.” And.Sub-section 5 provides that “ Where under 
this Code an appeal lies and no appeal'is brought, no proceedings 
by way of revision shall be entertained at the instance of the party 
who could have appealed.” _ ‘ 


It follows that in my opinion the cases of Krishna Dhan 
Mandal v, Queen Empress (1), Queen Empress v, Jabanulla_ (2) 


(1) (1894) I. L. R. 22 Cale. 377. 
(2) (1896) I. L. R. 23 Calc. 978. 


Pie 
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and Nazimuddin v. Emperor (1), so far as they support the opposite CRIMINAL, 
‘view, were- - wrongly decided. l 1935. 
- In view,» however, of the fact that the aan must in any Abdul Khan 


"case be acquitted on the other grounds referred to by my learned ie 
brother, upon which I am in agreement with him, it is not neces- King-Emperor, 
sary now to refer this question to a Full Bench for decision. ` Lorta Williams, F. 





‘Ae Te Me Loe Appeal allowed ; Accused acquitted, 
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Partition, suit for—Miras property—Suit by Mirasdars—Persons inferior to. 
semindar, tf to be made parties Buraen of proof-—Foint acquisition ~ 
Statement in Kobala— Decision in Title Suit arising out of claim case= 
Ewvtdence—Benami character. 


The plaintiffs being the Mirasdars were not required to make any person of 
status inferior to that of the zemindar in respect of Miras property; parties to the 
present suit for partition, 


The burden of proving that the property was acquired by the yendor and 
himself with their joint funds is on him as the statement goes against the state 
of things appearing from the Kobala containing full recitals as to the nature of 
consideration for which the document evidencing a sale was executed. 


The case of jointness of property arising for consideration in the present 
case was not one in which a presumption might arise in favour of the brother of 
the vendor of the plaintiff, regard being had to any nucleus as the source out of 
which properties owned by others living in commensality might possibly have 
been degan during jointness in mess. 


i Appeal from Original Decree No. 135 of 1931 with Cross-objection, against 
ihe decree of Babu Mahendra Nath Lahiri, Subordinate Judge, ond Court, Dacea 
” dated the tsth April, 1.931. 
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Plaintiffs put forth claim to the property in suit, when it was sold in exectition 
ofa decree andin connection with which Title Suit was instituted by the 


` plaintiffs. The suit was disposed of on compromise as between the plaintiffs and 


creditor of their vendor, the vendor wasa party to the suit, and he suffered an 
ex parte decree to b- passed against him: 

Held, that the decision in the Title Suit arising out of the claim case, if it did 
not operate as res judicata was a strong piece of evidence against the vendor 


of the plaintiffs, on the question of Benami, and was also evidence against the 


brother of the vendor, who set u;» Benami in the present suit for partition. 


‘ Appeal by Defendant No. 18. 


Suit for partition. a7 
- . “igh 
- » The material facts appear from the judgment. ma 


Messrs. Atul Chandra Gupta, Asita Ranjan Ghose and 
Ramendra Chandra Roy for the Appellant. ` 


Dr. S. C. Basak, Messrs. Sures Chandra Das, Bankim Chandra 
Roy and Phani Bhusan Chakravarti for the Respondents. 

: z C. A. V. 

The following judgment was delivered : . 

The plaintiffs in the suit in which this appeal has arisen prayed 
for partition of property specifically described in the schedule to . 
the plaint in which they had the interest of Mirasdars under the 
zemindars, According to the plaintifs the Miras interest was created 
in favour of one Kumudini Kanta Roy, -on the 17th June, 1908, 
and that interest was on the 15th January, 1913, sold to the’ 
plaintiffs and the defendant No. 15; by a Kobala executed on that 
date by Kumudini Kanta Roy. The plaintiff’s claim for partition 
was resisted by the contesting defendants Nos. 18 and 16(ka) and 
16(kha). The defendant No. 18, Rajani Kanta Roy, the brother of: 
Kumudini Kanta Roy, may be described as the principal defendant 
in the suit, In addition to the plea of defect of parties on the 
score of non-joinder of necessary parties to the suit, and another 
plea raised ata somewhat late stage of ‘the hearing of the case 
in the trial Court, in regard tothe invalidity of the Kobala in 
favour of the plaintifs, on account of defective description 
of the property conveyed by the same, there was the contention 
raised by the written statement filei by the defendant No. 18, as 
mentioned in paragraphs 5 and 7 of that written statement. The 
case of Rajani Kanta Ray, the defendant No. 18 in the suit, was 
that he was joint in mess and property with his brother Kumudini 
Kanta Roy, and was the owner of the moiety share of the property 
sold to the plaintiffs, so that the Kobala of the 15th January, 1913, 
could convey only the moiety share_of. the Miras property sold- by ; 


- 


~ 
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‘the Kobala. It was asserted by the defendant that the Kobala and 


the mortgage deed executed by Kumudini Kanta Roy (the con- 


sideration of which mortgage executed on the sth September 1909,- 


was stated- by, the plaintiffs to have formed a part of the considera- 

tion money for the Kobala), were both Beriami,. transactions, and 
the documents . ‘evidencing these transactions were . without 
consideration. 
= On the pleadings of the parties various. issues were. cise. for 
determination in suit. The i issues which were material for the pur- 
pose of the appeal. were issues Nos. 5, 10 and 7. The last of these 
three issues related to the merits of .the case as stated by Rajani 
Kanta Ray, the defendant No. 18, in his written statement filed in 
Court. Assus No. 5 was this: Is the suit bad for defect of parties ? 
Issue No. 10: , Is the description of the property in. the alleged, 
Kobala of the plaintiffs defective ? If so, is the registration of the 


said Kobala valid? Does the alleged Kobala.contain all the pros . 


perties in suit ?, Issue No.7 as „raised in the.case. wasin these 


‘terms® Isthe alleged Kobala on which the. plaintiffs and the 


defendant No. 15 base their claim, a Benami -document,, and. -one 
without consideration.? If not, what is the extent of pants right, 
interest and share to the lands in suit ? : 
__. The learned Subordinate Judge by - whom. the. suit was ian: 
negatived the defence raised.in the suit by the contesting defen- 
dants, and passed a-preliminary. decree for partition in favour of the 
plaintiffs, giving certain directions in the matter of effecting partition. 
The defendant No. 18, Rajani Kanta Ray, appealed to “this Court, 
and cross-objections were preferred by the defendants Ncs. 16(ka) 
and 16 (kha). < . 

The points raised in the NGA and those raised in the 


; appeal at the time of reply by one of the learned Advocates for the 


we 


appellant, related to the question ‘of defect of parties, and to the 
invalidity of the Kobala on. which the plaintiff's title rested, on the 
ground that its registration was invalid on account of defective des- 
cription of the property conveyed. - As the Judge in the-trial Court 
has observed, the plea of defect of parties was raised by the 
defendants ‘Nos. 16(ka) and 16(kha) on general terms, without 
specification as to who were the necessary parties to the | suit ; 

Kumudini Kanta Roy was not made a party to the. suit ; ; and. on 
the case stated by the plaintiffs if the Kobala which was -the founda- 
tion of this claim was real,- there coul1. be no question that the 
plaintiffs were entitled to the relief claimed by them in the suit, 
without making Kumudini Kanta Roy a a ‘There could be, 
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no doubt also, -as observed by the trial Court, that, the plaintiffs 


were not required to make any peisons of status inferior to that of © 


the zomindars in respect of the Miras property in suit, parties to 
the present litigation. Asto the invalidity of registration of the 
Kobala for defective description of property conveyed -by it, -the 
question was not raised at the proper stage, and we have no.hesi- 
tation in holding that there is no substance in the same. 
The plaint in the suit contains a detailed description .of the 
property sold to the plaintiffs by the Kobala in question ; the 
statements contained in the plaint in regard to the property. in 
litigation covered by the Kobala were not controverted by 


any of the parties concerned in any intelligible manner. The- 


parties to the suit who were interested in raising a .plea of this 
description, if there was any substance involved ‘in it, did not 
raise the plea. The plea as to the defective description of pro- 
perty, was, it appears, based on this that Touzi No. 93 was not 
specifically mentioned in the Kobala as it was in the Miras Potta. 
The question of defect in the description of property as pressed 
by the contesting defendants in the suit in the course of argunient 
of the case before the trial Court, has in our ‘judgment been rightly 
dealt with by that Court, regard being had to the boundaries 
specified in the document creating the Miras interest in the year 
1908, and the boundaries stated in the Kobala of the year 1913, 


to which no exception was and could be taken. There cannot - 


be any doubt, on the materials before us, tbat the entire property 
covered by the Miras Potta passed to the plaintiffs by the Kobala, 
whithin specified boundaries of which detailed description was 
given in the plaint in the suit; and we have no ‘hesitation 
in expressing agreement with the Judge in the Court -below 
that’ there was no such material defect in the deséription of 
the property convzyed by the Kobala in question which'could 
invalidate the registration of the same, and that the objection 
raised in this score was too technical to te given effect to. The 
objection raised asto defect of parties in the suit, and the plea 
that the Kobala on which the plaintifi’s claim in suit was based 
on a document not operative in law, for the reason that ‘the 
registration of the same was invalid for want of proper description, 
were, in our judgment, properly overruled by the Court below, 
and the points raised in support of the cross-objections by the 
defendants Nos. 16 (Ka) and 16 (Kha) and by the appellant 
on this part of the’case, appear to us to be wholly without substance 
and unsuprortable, and cannot therefore be given effect to. 


ld 
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- The main question on the merits of the defence- raišed by 
Rajani Kanta Ray, the defendant No. 18, appellant in this Court, 
. relates to the assertion made by him that the miras property 
conyeyed to the plaintiffand the defendant No. 15, by Kobala 
of the year 1913, was owned jointly by Kumudini Kanta Roy and 
“the defendant No. 18, as the property Was acquired by them, 
‘with their joint funds: The contesting defendant led -evidence 
in support of his case specifically stated in paragraphs 5 and 7 of 
his written statement filed in Court, and which he had to establish 


affirmatively. Apart from the question of burden of proof which 


was on the defendant No, 18 to establish his case, which went 
against the state of things appearing from the Kobala executed 
- on the 15th January, 1913, containing full recitals as to the 
nature of consideration for which the document evidencing a 


sale was executed, and all other connected matters, and from the. 


.. mortgage deed executed on the sth September, 1909, executed 
by Kumudjini Kanta Roy in favour of the plaintiff, the materials 
`: placed on the record by the parties concerned, have to be con- 
' sidered in arriving at a decision. The case of jointness in property 
arising for consideration in the present cas3 is not one in which 


-a presumption might arise in favour of the defendant No. 18, the - 


brother of Kumudini Kanta Roy, regard being had to any nucleus 
asthe source out of which properties owned by others living in 
commenssality might possibly have been acquired during jointness 
. In mess ; but a case onthe assertion made by the defendant that 
. particular item of property appearing in the name of his brother 
:was acquired jointly by him and his brother out of joint funds. 
The evidence relating to jointness in mess, so far as the two 
brothers were concerned, might be accepted ; ae the question 
` remained, Was there any evidence on the crucial point that joint 
funds were utilised for the acquisition of the Miras property in 
suit, in the name of Kumudini Kanta Roy, on thé 17th June, 
19087? There was no acccunt papers filed in the case evidencing 
jointness of funds, so far a8 the brothers Kumudini Kanta Roy 
and Rajani Kanta Ray were concerned. Kumudini Kanta Roy 
-was in the evidence before us, supporting his brother Rajani 
Kanta Ray in his defence; but-there was no Jama Kharach 
papers kept by the brothers forthcoming, from wbich any con 
clusion in favour of the defendant No. 18 could be arrived at. 
The evidence of the defendant No. 18 taken along with the 
evidence of his own witness, leads to the inference that papers 
which could throw lighton the real state ‘of things, so far as 
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the acquisition of the Miras property and the subsequent convey- 
ance of the same tothe plaintiffs and the defendant No. 15 
by Kumudini Kanta Roy, have been withheld by the parties 
concerned. This results in the irresistible conclusion that docu- 
mentary evidence purposely withheld by the defendant No. 18 
would have gone against him, and as such supported the case 


Of the plaintiffs in the suit. The evidence as it stands, shows 


that the defeniant No. 18 was present at the time of the acqui- 
sition of Miras property. The defendant however did not at any 
time after that acquisition in Kumudini Kanta Roy’s name in 
1908, up till the time of the institution of the present ` suit, in the 
year 1927, think of asseiting his own title to a moiety share, 
either against Kumudini Kanta Roy, or against any party interested 
to deny his title. The defendant No. 18 had no necessity or 
reason for maintaining a veil over the real state of things so far 
as the acquisition of the Miras property was concerned, and the 
sale of the same by Kumudini Kanta Roy; he had no debts, 
and had no necessity for a sbield against his creditors by hd¥ing 
recourse to Benami transaction, and allowing the same to be conti- 
nued fora very long period of time. There were various occasions 
when, the defendant No. 18 could -havé asserted his own title in 
proceedings before Courts; he never thought of doing so. On 
the materials before us, to which we have given our careful consi- 
deration, the conclusion appears to be irresistible that the plaintiff’s 
title to the property sought to be partitioned in the suit has been 
established, by unimpeachable evidence,—documentary and oral, 
and that the defendant No. 18 has failed to establish his case 
before the Court categorically stated in paragraphs 5 and 7 of 
his written statement. The joint interest of the defendant-No. 18 
in the Miras property in question has not been established. The 
plaintiffs have on the other hand proved satisfactorily, that the 
mortgage deed executed by Kumudini Kanta Ray on the 5th 
September, 1909, and the Kobala executed Ly him in favour of 
the plaintiffs and the defendant No. r5-on the r5th January, 1913, 
were in respect of property belonging exclusively to Kumudini 
Kanta Roy. There was ample evidence on the record, supported 
by account papers produced by the plaintiffs, that there was 
valid consideration for the mortgage and the Kobala, and that 
the consideration for those. transactions flowed from Kumudini 
Kanta Roy exclusively, and that there could not be any question 
of jointness of property so far asthe Miras property in litigation 
was concerned, as between Kumudini Kanta Roy and Rajani 
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‘Kanta Ray. The defendant No. 18 in the suit, on the evidence 
on the record appears to bave been set up by Kumudini Kanta 
Roy, for the purpose of defeating the title of the plaintiff to the 
Miras property sought to be partitioned. 

The above conclusions arrived at by us, dispose of fe appeal 
by the defendant No. 18, and the cross-objections preferred by 
the defendants Nos. 16 (Ka) and 16 (Kha); and on those conclu- 
‘sions, the decision and decréeg ef the Court below in favour of 
the plaintifis i in the suit have to. be affirmed. In view however 
of the elaborate arguments advance before us in support of the 
appeal, and of the discussion in the judgment of the Court below, 
another aspect of the case, arising out of Issue No. 7 in the suit, 
That both the mortgage deed of the year 1908, and the Kobala 
‘ of the year" 1913, were Benami transactions,—we proceed to 


record our decision on the same. As it has been indicated, 


already, the question of ‘Benami and the question of jointness 
of property are inseparably connected ‘together, and the decision 
on the one must necessarily affect the decision on the other. 


` The Miras property sought to be partitioned, was according 
to our decision already given, the exclusive property of Kumudini 
Kanta. Roy, and the -defendant No. 18 had no interest in or title 
to the same. The mortgage deed executed by .Kumudini Kanta 
Roy’ in the year 1908, evidence a loan of Rs. 7000,; the 
money advanced is shown in the account papers filed by the 


plaintiffs. The plaintifs. accounts also show that at the - 


time of the sale evidenced by the Kobala, the mortgage money 
had swelled up to Rs. 10,464-4 98.-9 ps. for which amount, and 
for the further sum of Rs, «1876-0-9 ps. -payable to one Rajani 
Kanta Dutta, on a decree under execution.against Kumudini 
Kanta Roy, which. had to be, and was in point of fact, deposited 
in Court, on the date on which the Kobala was executeu, formed 
the consideration of the Kobala. On the evidence bearing upon 
the consideration for the Kobala, “and on the other materials on 
the record, discussed in detail by the Judge i in the Court below, 
the Benami nature of the transaction evidenced by the. mortgage 
and the Kobala has not been established by the defendant No. 18. 
There is, in our judgment, no trustworthy evidence on wbich it 
could be held that Kumudini Kanta Roy bad reasons for resorting 


to any device of a Benami nature, for shielding his properties or any- 


of them from his -creditors, or that there was any other reason for 
the same.. The mortgage deed represented a donaffde transaction 
. for consideration entered into by Kumudini Kanta Roy on his own 
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Civit, account, and there was no question of Benami involved in the same. 
1935. ' As the Judge in the trial Court has observed, “if the mortgage 
arent 


Rajani Kanta Ray document was real, the Kobalı must be taken to be real.” The 
theory of Benami is belied again on the proceedings in Court in 
- connection with the claim made by the plaintiffs to the property 
Sere in suit, when it was sold in execution of a decree, and in connec- 
tion with which Titie Suits had to be instituted by the plaintiffs, 

The suits were disposed of on compromise, as between the plaintiff 

and one Nabin Dutta, creditor of Kumudini Kanta Roy; Kumudini 

Kanta Roy was a party to the suits, and he suffered an ev parte 

decree to be passed against him. The decision in the title suits 

arising out Of claim cases, if it dil not operate as res judicata, was 

a strong piece of evidence against Kumudini Kanta Roy, on the 

- question of Benani, and was evidence also against Rajani Kanta 

Ray, who sets up Benami in the present litigation. The proceed- 

ing before a competent Court, to which reference has to be made 

next in connection with the question of Benami, was that ina 
suit instituted by the zamindars, lessors of the Miras, agginst 
Kumudini Kanta Roy ‘for declaration that the Miras Potta was 
fraudulently drawn up ia respect of more lands than was agreed 
upon to be conveyed, - The litigation commenced in 1g10, came 
up to this Court; and the suit was’ ultimately dismissed. The 
defendant appearing on the record was Kumudini’ Kanta , Roy, 
up to the last stage of the suit, in this Court. There is ample 

, evidence to show that although Kumudini Kanta Roy’s name was, 
allowed to continue on the record, after “the Kobala executed on 
the i5th January, 1913, it was the plaintiffs in this suit who com- 
ducted the litigation in regard to Miras property conveyed to 
them by Kumudini Kanta Roy. In the execution proceedings 
for realisation of costs allowed to the defendant in the litigation, 
Kumudini Kanta Roy, at first raised objection to the plaintiffs 
executing the decree for costs; the objections were eventually 
withdrawn; the plea of Benami raised in one of the objections 
was given up, and the reality of the purchase of the plaintiffs 
by the Kobala on the 15th January, 1913, was admitted by 
Kumudini Kanta Roy, on the 3rst July, 1915, on which date a 
petition was filed by him in Court withdrawing his objections to 
the plaintiffs executing the decree for costs. The different procsed- 
ings in Court to which reference has been made above, altogether - 
negative the theory:of Benami advanced by the contesting defendant 
in the suit, in the interest of Kumudini Kanta Roy. In’ the 
course of ‘argument before us, reference was made to certain rent 
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suits. and decrees passed in the same, with a view to establish 
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the position that the plaintiffs were realising rent in 1espect of 
the Miras” property, and reference was made to some others, 
which could lend some sort of support to the case òf the contesting 
defendant.. In our judgment, no definite conclusion either on 
the question of jointness of the property in suit, so far as the 
defendant No. 18 and Kumudini Kanta Roy were concerned, or 
on the question of the Benami nature of the transaction as alleged 
by the defendant, could be arrived at on these materials; but 
our general impression from the proceedings in rent suits to which” 
reference was made before us, taking them together, was that the 
Miras property was the exclusive propeity of Kumudini Kanta 
Roy, and there was no element of Benami so far as the use of 
Kumudini Kanta Roy’s name in those proceedings were concerned, 

The result of the conclusions we have arrived at, on the points 
arising for consideration in the case before us, regard being had to 
the questions raised in support of the appeal and the cross-objections 
before this Court, is that the appeal and the cross-objections must be 
dismissed, And-we direct, accordingly. The decision and the decree 
of the trial Court, including the directions proposed to be given to 
the commissioner to be appointed for effecting a partition as prayed 
by the plaintiffs in the suit, respondents in this Court, are affirmed. 
The plaintiffs respondents are entitled to get their costs in this 
Court from the defendant No. 18 appellant and defendants 
Nos. 16(Ka) and 16(Kha) respondents, who preferred cross-objec- 
tions in this Court. The hearing fee in this appeal is assessed 
at ro gold mohurs. There is no separate order as to costs in the 
cross-objections preferred by the defendants Nos. 16 (Ka) and 
16(Kha) respondents in this appeal, 


A. Ty Ma Appeal and cross- objections dismissed. 
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Before Mr. Justice S, N, Guha and Mr. Justice R, F. Lodge, - 


DURGARAM CHOUDHURY AND OTHERS 
y. 
AMRITA CHAN DRA GOSWAMI AND ANOTHER* 


Adverse possession —Possession of wrong-doer over pirt of Fenomen nie property, 
when constructive possession of whole. 


Acts of possession over a part of any immoveable property might be evidence 
of de facto possession of the whole: Mohini Mohan Roy v, Framoda Nath 
Roy (1), This rule operates with full force in favour of rightful owners ; and 
it should be allowed with some reservation in favour of a wrong-doer, for 
this reason, among others, that the right to the whole which makes the posses- 
sion of a part equivalent to the possession of the whole and forms the connecting 
link between the whole and the part is wanting in the other.’ In the case of 
a wrong-doer claiming to possess the whole, by reason of possessing a part, _ 
it is sometimes difficult to say, in the connecting link of title, how far the 
whole extended. The want of that connecting link might however be supplied 
by others, such as close connection and inter-dependence- between tĦe part 
actually possessed and the whole of which it is claimed to a a part. 


Appeal by Defendants Nog. 1 to 3. 


Suit for declaration of title, for confirmation of possession and 
for recovery of possession. 


The material facts appear from the judgment. 


Messrs. Gunada Charan Sen, Manmathanath Roy (Jr.) and 
Fnananath Bora for the Appellants, l 


Messrs. Kshitish Chandra Chakravarti and Binoy Krishna 


Ghose for the Respondents, 


l i C. A. Vs 
The following judgments were delivered : 
Guha, J: This appeal has arisen out of a suit’ brought by 

the plainuffs respondents in this Court for declaration that the 

lands specified in schedule (ka) and (ga) to the plaint were 


_Dharmottar lands of Dihina Satra, and that the defendants Nos, 


1, 2 and 3, appellants in this Court, had no title to those lands. 
In the suit, prayer was also made by the plaintiffs for confirmation 
of their possession in those lands, on behalf of the Dihina Satra 
of which they were the Adbikars, and for recovery of possession 


*Appeal from Original Decree No. 215 of 1991, against the decree of Mr. 
D. Sarma, Additional Subordinate Judge of the Assam Valley Districts, dated 
the 11th April, 1931. 

(1) (1896) I. L. R. 24 Cale. 256. 
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of the lands described in schedule (oma) to the plaint. The claim 
in suit was resisted by the defendants Nos, 1 to 3. 

The history of the property in litigation has been given in the 
judgment of the learned Subordinate Judge in the Court below, 
in some detail, and it is not necessary .to refer to the early history 
ofthe same, as the decision arrived at by the Court below that 
the property was the subject of religious endowment, was not and 
could not be disputed on the materials on the record. The Dihina 
Satra existed from ancient times, and on the ‘material before us, 
it may be taken to be established that it exists even now. The 
plaintiffs’ case before the Court was that the property belonging 
to the endowment was not in any way affected by the various 
changes in the character of its ownership and possession, during 
the period commencing from 1876 to 1906. The property in 
litigation was, in 1876, covered by the Potta No. 1131 granted by 
the Government of Assam. In course of time the lands covered 
by that Potta were settled by the Government under Potta No, 


ga and £3 and Potta No. ,4,, The last-of these settlements 


was effected with Abhoyram Chowdhuri the predecessor in interest 
of the defendants 1 to 3 sometime previous to the year 1906, the 
Government Jamabandi of 1905-1906 showing Abhoyram Chow- 
dhuri as the Pattadar. The Pottas to which reference has been 
made, granted by the Government, were what are known as Nisf 
Kheraj Pottas in Assam, and having special incidents attaching 
to them under the Assam Land and Revenue Regulations. The 
question of the original title of the plaintiffs to the lands in suit, 
covered by the Pottas mentioned above, which from 1876 onwards, 
covered an area of 476 bighas 1 katta and 19 lessas, is not in 
controversy in this appeal. The question for consideration in 
the appeal is the one arising out of the two points raised in issues 
inthe case, Does the land even now retain its character of a 
trust property.? Is the suit barred by limitation, as indicated 
by Issues Nos. 5 and 8 in the suit? These points arose directly 
upon the pleadings of parties, regard being specially had to the 
case stated in paragraph 12 of the written statement of the contes- 
ting defendants, the appellants in this Court. “The plaintiff? suit 
is barred by limitation. From the time of the defendants’ father’s 
purchase of the lands in the aforesaid manner, they were in 
enjoyment and possession of the lands in proprietary rights, openly 
and without opposition till 1323 B.S, after realising every year 
the rents at the full Government rate from the plaintiffs and all 
other like tenants in possession, The plainfifis and pro forma 
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defendants and other tenants in possession, having acknowledged 
Abhoyram Choudhuri as their proprietor, used to pay him rent 
without objection and used to live and possess the lands under . | 
him as tenants. In this way bis rights were perfected by ‘his 
possessing the entire 476 Bighas I Kotta and 1g lessas of suit 
lands fur 21 years adversely to others. Under the circumstances, 
even if the Dihina Satra or anybody else had any right and title, 
the sime were extinguished and were barred by limitation. They 
(the defendants ) are paying the Government revenue every 
year.” 

The Court below, on consideration of the materials on the 
record, came to the conclusicn that the plaintiffs in the! suit were 
entitled to a declaration of their title to 97 bighas of land out of the 
entire estate, as it was ` not shown that the adverse possession of 
Abhoyram Choudhury, the prédecessor-in-interest of the defendants - 
1 to 3 “ has fixed up on any definite plot.” Direction was given 
by the Subordinate, Judge that “in partitioning out those 97 
bighas, the black should be so formed as to include within this*urea, 
the Satra premises the vamghar and other houses. The possession 
of this area was to be delivered to the plaintiffs after such severance 


“ from the entire estate ; such a division is equitable and will be just 


in the circumstancés of the case.” The defendants r to 3 appealed 
to this Court from the décision and decree passed by the Court 
below: the plaintiffs preferred cross-objections in regard to the 
portion of their claims in suit, dismissed by the Court below, namely 
the area of 379 bighas in respect of which it was held that the 
defendants 1 to 3 had acquired title by adverse possession. 

- The question of adverse possession arising-for consideration in 
the case, has to be decided on the evidence of possession adduced 
by the parties concerned. So far as the oral evidence goes, it may 
be said that it is one-sided ; the plaintiffs were unable to give any 
evidence. cf their possession of the property in litigation Within 
twelve years of the institution-of the suit which could entitle them 
to relief as claimed. On the side of the contesting defendants there 
was evidene in the shape of Government Jamabandis showing - 
Abhoyram Choudhuri’s possession in 1¢05—-6 in respect of 476 
bighas odd of land, comprised in the Potta granted to him by the 
Government. There were in the next place Jamabandis prepared at 


‘the instance of Abhoyram Choudhuri as the owner of the lands 


settled with him by the Government, there were collection papers 
evidencing collection of rent from tenants on the land, and there 
were rent decrees obtained by Abhoyram Choudhuri against tenants, 
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‘and rent decrees against the plaintiffs themselves passed on contest. oe 

On this part of the case, relating tothe possession of Abhoyram 1935 

Choudhuri, as evidenced by his Jamabandis, we are unable, on the Durgaram 
Choudbury 


materials before us, to agree with the finding arrived at by the trial = 
Court that ihe Jamabandi of r918 (Ex. D. in the case) could not Amrita Chandra 
be acted upon for the reason that the witnesses for the defence SENIN 
admit that the details mentioned were compiled without proper Guha, F. 
survey and probably without survey. The evidence referred to does a 
not bear out the conclusion arrived at, on the point. In our 
judgment there is no reason whatsoever to discard the evidence 
adduced on the side of the contesting defendants in the suit, in 
support of the case of possession of the lands settled with Abhoyram 
Choudhuri by the Government. So far as the character of the 
possession exercised by Abhoyram Choudhuri was concerned, the 
evidence on the record, fully justifies the decision arrived at by the 
trial Court, that in 1897 or near about the time the Dihina 
Gossains, the plaintiffs in the suit or their predecessors in title knew 
that Abhoyram Choudhuri was coming to the land with assertion of 
his own title. It was known from that time that Abhoyram Chou- 
dhuri was collecting rent from the plaintiffs or their predecessors-in- 
interest, and the tenants on the lands comprised in Potta granted 
him by the Government as the owner of the property. In our 
judgment the reasons categorically stated by the Judge in the Court 
below for his decision onthe question .of the nature of adverse 
possession are sound and convincing ; and we have no hesitation in 
accepling the same. . a 
There was, on the evidence before tbe Court, a case 
of adverse possession- established on -the side of the con- 
testing defendants in the suit. The question then was, what 
was the extent of that adverse possession? According to the 
trial Court the area to which the acquisition of the title 
of defendants 1 to 3, and the extinction of the original title of 
the plaintifs, was to be limited to 379 bighas as mentioned in 
a sale certificate. Ex. 5 in the case, granted to the predecessor in 
title of Abhoyram Choudhuri on the 31st October, 1894. In- 
proceeding on this footing, the tiial Court completely overlooked 
the position made out by the large body of documentary evidence 
in the case. It would appear that Rajkumar Joychandra Singh - 
to whom the sale certificate Ex. 5 was granted, was registered as 
the Pattadar of the entire area of 476 bighas odd comprised in 
the Government Potta, and this Rajkumar Joychandra Singh ° 
sold his interest as Pottadar in respect of 476 bighas odd of land © 
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to Abhoyram Choudhuri, predecessor of defendants 1 to 3. 
Abhboyram Checudhur’s name was in due course mutated in 
respect of the entire 4;6 bighas odd. There was Jamabandi 
prepared by the Government in which Abhoyram Choudhuri was 
shown as the Pottadar in respect of the entire estate (Vattai lands) 


_comprising 476 bighas odd; that was in the year 189q—95.. In 


1905-6 there was a fresh Jamabandi by Government showing, 
Abhoyram Choudhuri as Pattadar in respect of lands covered by 


Potta No. a, comprising the area of 476 bighas odd. There can, 
therefore, be no question that the extent of the adverse possession 
by Abhoyram Choudhuri, and by the defendants r to 3 has to be 
considered with reference to the materials on the record,. referred 
to above ;and not merely to the statement of area in the sale 
certificate, Ex. s'in the case, which was not and could not be 
taken to be the foundation of the claim to possession by Abhoyram 
Choudhuri, a claim which was recognised by settlement granted 
to him by the Government, so far as the property in litigatton was 
concerned,—a settlement of lands—comprising 476 bighas “odd. 


- It was with reference to this area that possession was asserted by 


Abhoyram Choudhury and his successors in interest, defendants 
rto3 in the suit. The collection papers, the Jamabandis- and 
the rent decrees placed before the Court, in support of the 
defendants’ case of possession of the property in suit, related to 
the property of which- settlement was granted to Abhoyram 
Choudburi, after his purchase of the lands comprised in Potta 
No. 1/69 the area of which was 475 bighas odd. In the above 
View of the case before us, it cannot be held that acquisition of 
tile by the contesting defendants and the extinction of the same, 
so far as the plaintiffs were concerned, related not to the lands 
comprised in the entire estate, the Pottai lands, the area of which 
was 476 bighas odd, Lut to 379 bighas‘only. The Judge in the 
Court below has given no reason for coming to th3 decision, 
which could‘ be held to be sound and acceptable for passing a 
decree in favour of the plaintiffs, in respect of 97 bighas of land 


‘out of the entire estate comprising 476 bighas odd, of which 
-effective possession was established by “documentary and oral 


evidence, and with reference to which evidence, it has been held 
by the trial Court that in 1897 or near about that time the plaintiffs 
did know that Abhoyram Choudhuri was coming to the land 
with assertion of his title. In our judgment, the trial Court’s 
decision that the plaintiffs’ suit could succeed in respect of an 
undivided share of 97 bighas of land, being- the difference between 
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476 and 379 bighas,—is wholly unsustainable on the materials 
on the record; and cannot be supported on the conclusions 
arrived at by the Court below in its judgment, bearing on the 
question of possession by the defendants, r to 3 and their prede- 
cessor-in-title Abhoyram Choudhuri in assertion of title as settle- 


ment holders under the Government in respect of 476 bighas’ 


odd of land comprised in the successive Pottas issued by the 
Government, in respect of the lands in question, the original title to 
which was in the plaintiffs and their predecessors in interest. 
It may be noticed in this connection in consonance with what 
was said in the judgment of this Court in the case of Mohini 
Mohan Roy v. Promoda Nath Roy, (1), that acts of possession 
over a part of any immoveable property might be evidence of 
de facto. possession of the whole. This rule of course operates 
with full force in favour of rightful owners; and it should be 
applied with some reservation in favour of a wrong-doer, for this 
reason, among others, that the right to the whole which makes 
the possession of a part equivalent to the possession of the whole 
and forms the connecting link between the whole and the part is 
wanling in the other. In the case of a wrong-doer claiming to 
possess the whole, by reason of possessing a part, it was sometimes 
difficult to say, in the absence of the connecting link of title, how 
far the whole extended. The want of that connecting link might 
however be supplied by others, such as close connection and 
inter-dependence between the part actually possessed and the 
whole of which it was claimed to be a part. In the case before 
us, applying the above rule of general application, which may 
be taken to be well-settled, and keeping this position in view that 
there was the existence of the connecting link showing definitely 
how far the claim to the whole did and could extend,—there 
was close connection, and inter-dependence between the part 
taken by the Court below to have been proved to be in actual 
possession, and the other part in regard to which strict proof of 
actual possession may be said to be wanting. - The possession of 
the contesting defendants, claiming tbrough- Abhoyram Choudhuri, 
was in assertion of title to an entire estate comprising 476 Bighas 
odd settled by the Government. On the evidence as it stands, 
no part of 476 Bighas cdd covered by the Government Potta 
granted to Abhoyram Choudhuri, could possibly be excluded 
from the operation of adveise possession on the part of Abhoyram 
Choudhuii and defendants Nos 1 to 3 claiming through him, 


(1) (1896) 1. L. R. 24 Cale. 236. 


239 


CIVIL. 


RE gg 


1925. 
al 


Durgaram 
Choudhury 


Ve 
Amrita Chandra 
Goswami. 


Guha, F. 








~ 


t 


249 ' l We” THE CALCUTTA LAW JOURNAL. (Von. LATI. 





Cavie, resulting in the extinction of the original character of the property 
1935. in suit, and of the title claimed by. the plaintifs in the suit, as 
Dema also in the accrual of title of the defendants Nos. 1 tO 3, as asserted 
Choudhury by them, = 
Amrita Chandra The result of the conclusion we have arrived at, as gana 
Goswami. sabove, is that the decision and decree passed by the Court below 
Guha, F. ` must be set aside ; and we direct accordingly. 





The appeal by the defendants Nos. 1 to 3 is allowed, and the 
sross-objections preferred by the plaintifs ‘are dismissed. The 
~ plaintiffs’ suit, giving rise to the appeal and the cross-objections, 
is dismissed. 

In the circumstances of the case, we direct that the parties to 
the litigation do bear their own costs throughout, ane uUIOg the 
costs in this Court, 


Lodge, J.:—I agree. € 


A. T, M, Appeal allowed: Cross-objection dismissed. 





CRIMINAL REFERENCE. 


Before Mr. Justice J. Lort- Williams and Mr, Justice - 


R. E. Jack. 
aki ` BHUPATI BHUSAN MUKHERJEE 
= | v- 
a i AMIO BHUSAN MUKHERJEE AND OTHERS.*: 


Trial, bar of—Complaint, dismissal of, under section 3247 of the Code of 
Criminal Procedure (Act V of 1898)—Criminal Procedure Code, Sec. 403— 
‘Trial’ —Trial in a summons case, when begins. 

Per Curiam ı An order of acquittal under section 247 of the Code of Criminal 

Procedure operates as a bar to a second tial on the same offence. : 


Sudhindra Kumar Roy v. Emperor (1); Gomar Sirda v. Queen-Empress (2): 


* Criminal Reference No: 205 of 1934, by AM. Ahmad Esq., Sessions Judge 
“of Nadia, dated the 4th December, 1934, recommending that the order of Mr. S. 
P. Sarkar, Sub-Divisional Magistrate of Meherpur, dated the ard August, 1934, 
summoning the accused under section 426 Indian Penal Code be set aside. 

(1) (1922) 37 C W.N. 312. - .(2),(1898) I. L. R. as Cale. 863. 
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Shankar, Datlatraya Vase v. Dati raya Sadashiv” and 
Sukum Ram Koch v. Krishna Deb Sarma (2) referred to, 


Per Lort-Williams, F.: A trial ina summous case commences when the 
Magistrate takes cognizance under section 190 of the Code of Criminal Procedure. 

Kottayy a v. Venkayya (3) dissented from. 

Per Fack, F : 
ordinailly an order of acquittal bars the trial of an accused for an offence of 
which he has been acquitted. The only cases in, which there may be some doubt 
a3 to the effect of an acquittal is where the accused is acquitted owing to the 
absencé“of the complainant ona date not fixed for hearing or where the com- 
plainant bad no notice of an adjourned date : See Achambit Mandal v. Mahatab 
Singh (4) and Nane Panakalu v. Ravula Subba, Rao (5). 


Tondulkar (1) 


Reference under- section 438 of the Code of Criminal Procedure. 


The facts appear from the judgment of Lort-Williams, J. 
Mr. Subodh Chandra Dutt for the first Accused. 


Mr; Upendra Nath Neogi for the second A Ruaan and in support 
of thg Reference. 


Messrs. R, Brahmachari and Bibhuti Bhusan Lahiri opposed 


the Reference. 


CG A, Y. 


pi The following judgments were delivered-: 

Lort-Williams, J. :—This is a Reference under section 433 of 
the -Code of Criminal Procedure, recommending that the order of 
the Sub-Divisional Magistrate of Meherpur, summoning the accused 
upon complaint of an offence under section 426 of the Indian Penal 
Code, be set aside. E 


The facts are that on the 17th May 1934, the Magistrate’ 


summoned the accused and two others to appear on the 318t. The 
accused duly appeared and warrants were issued against the other 
` two. The case was adjourned to the 14th June; On the 5th the 
second accused ‘appeared and his case also was adjourned to the 
14th. On that day the third accused had not ‘appeared and the 


Apart from section 403 of the Code‘of Criminal Procedure,” 


~~ 


Magistrate ordered the case. to go on against the other two, and ` 


adjourned it to the 29th for evidence on” both sides. _On that day 
the complainant asked for time and the case was adjourned to the 
12th July, when witnesses were present on both sides, but both 
sides asked for time in order to compromise the case which was one 


(1) (1929) 1. L. R. 53 Bom. 693. 
(2) (1928) 33 C. W. N. 260. ` 
(3) (1917) L L. R. 40 Mad. 977 tila). 
- (4) (1914) 1. L. R. 42 Cale. 565. 
(5) (19a7) 1. L, R, sa Mad. 695; A, 1. R. (1928) Mad. 1158. 


he a 


241 


CRIMINAL. 


1935. 


Bhupati Bhusan 
ee 


Amio phan 
Mukherjee. 


amuki mpane 


April, 3. 


242 
CRIMINAL. 
1935. 
aryl 


Bhupati Bhusan 
Mukherjee 


Y. 
Amio Bhusan 
Mukherjee, 
Lort- Williams, F, 


THE ‘CALCUTTA LAW JOURNAL, | (VoL. LXIL 


between relatives, It was adjourned to the 23rd when the Enquiry 
officer asked for time and the case was fixed for the 2nd of August. 
Meanwhile, on the goth July, a report was received in the absence 
of the parties showing that the case had been compromised out of 
Court. , 

On the 2nd of August, the complainant had not appeared at 
12 O'elock, and no step had been taken, and the Magistrate 
acquitted the accused under section 247 of the Criminal Procedure 
Code. On the following day, the complainant filed a fresh petition 
of complaint upon the same facts, saying that he had been present 
in the Court precincts on the previous day, but had not heard the 


‘Court crier calling the case. Thereupon the Magistrate again sum 


moned the accused, who filed an application to quash the order, 
inasmuch as the previous order of acquittal was, under section 403 of 
the Code of Criminal Procedure, a bar to further proceedings, The 
Sessions Judge upheld that contention, and has recommended that 
the Magistrate’s order be set aside. 

Section 247 of the Code of Criminal Procedure provides that if 
a summons has been issued on complaint, and upon the day 
appointed for the appearance of the accused, or any day subsequent 
thereto to which the hearing may be adjourned, the complainant 
does not appear, the Magistrate shall, notwithstanding anything 
thereinbefore contained, acquit the accused, unless for some reasons 
he thinks proper to adjourn the hearing of the case to some other 
day. | 

This section does not contain any bar toa second trial. Such 
bar (if any) depends upon section 403 of the Code of Criminal 
Procedure. That section provides inéex aia that a ‘person who has 
once been tried by a Court of competent jurisdiction for an offence 
and convicted or acquitted of such offence shall, while such con- 
viction or acquittal remains in force, not be liable to be tried again 
for the same offence. 

The explanation provides that the dismisaal of a complaint, the 
stopping of proceedings under section 249, the ‘discharge of the 
accused or any entry made upon a charge under section 273, is not 
an acquittal for the purposes of this section. 

It is to be observed that section 247 is not mentioned in this 
explanation and the maxim expressio unjus est exclusio alterius should 
apply. Moreover, in the Code of 1872, “ trial” was defined to 
mean “the proceedings taken in Court after a charge has been 
drawn up, and includes the punishment of the offender.” But sec- 

tion 460 thereof, corresponding to section 403 of the present Code, 


4 
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contained:no “explanation” asin the present Code, and in the CANIN: 
latter “ trial” has not been defined. Obviously, a summons case 1935. 

may be a trial, though no formal charge may have been framed ; Bhupati Bhusan 
Section 242, Criminal Procedure Code. Moreover, in Sub- Mukherjee 


sections 2 and 4 of section 403 the word “ tried ” does not appear, Amio Bhusan 
though it is obvious that they are intended-to refer to such persons , Mukherjee. 


ag are mentioned in the first sub-section, namely, persons who have Zort Williams, F. 
been tried ani acquitted or convicted. ~ 


In the case of Xotayya v. Venkayya (1), Ayling and Napier, JJ, 
decided that since the word “tried” has been inserted in 
section 403, due weight must be given to it, and it cannot be treated 
merely as surplusage. They held further that the trial of a summons 
case cannot be said to begin until the particulars of the offence are 

- stated to the accused under section 242, Criminal Procedure Code. 


I agree with those learned Judges that due weight must be given 
to the word “ tried ”, but I do not agree that the trial of a summons 
case cannot be said to begin until the particulars of the offence are 
stated to the accused under the section referred to. As was said by 
Rankin, C. J., in the case of Sulthindra Kumar Roy v. Emperor (2). 

Tt is very difficult to say at what stage apart from the very earliest 
‘stage—trial does begin before a Magistrate, There is some ground 
for arguing that the moment the Magistrate takes cognizance of the 
cffence, the trial commences, On the the other hand, people may 
‘argue that in a warrant case not until the charge i 18 framed can 
the trial be said to have begun.” 

In the case of Gomer Sirda v. Queen-Empress, (3), Maclean, 
C. J., held that “trial” meant the proceeding which commences 
when the case is called on with the Magistrate on the Bench, 
the accused in the dock, and the representatives of the prosecutions 
and for the defence, if the accused be defended, present in Court, 
for the hearing of the case. In the present case the Magistrate, 
this accused, and the complainant, were all present in Court, on 
the first day, namely 31st May. 

In the case of Shanker Dattatray Vass_v. Dattatraya Sadashiv 
Tenduikar, (4), all the decisions upon the present point were ably 
reviewed by Patkar, J., and Baker, J, observed that Section 247 
does not refer to the day upon which the accused appears, but to 

. the day appointed for the appearance of the accused, showing that it 


(1) (1917) I. L. Rogo Mad. 977 (note). 

(2) (1932) 37 C. W. N. 313. - 

(3) (1898) I. L. R. ag Calc. 863. sa a 
(4) (1929) I. L. R. 53 Bam. 693. 
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is not necessary even that the accused should appear in order to 
attract the provisions of the section. 

In Sukum Ram Koch v., Krishna Deb Sarma, (1), Mukerji, J., 
said that he was clearly of opinion that the word “tried” used in 
Section 403, does not necessarily import a decision of the case 
on the merits but'only refers to the nature of the proceedings that 
were had; or in other words, means that the proceedings in which 
the Au was passed were in the nature of a trial. l 

I find myself in complete agreement with. these decisions. 
The provisions of the Code of Criminal Procedure upon the ques- 
tion of previous acquittal are, in my opinion, different from the 
principles underlying the English doctrine of autrefois acquit. 
Chapter XX of the Code deals with the procedure on the trial of 
summons cases by. Magistrates. Section 242 provides that when, 
the accused appears or is brouzht before the Magistrate, the 
particulars of the offence of which he is accused shall be stated 
to him, and he shall be asked if he has any cause to show why 
he should not be convicted; but it shall not be necessary“ to 
frame a formal charge. Ssction 243 provides that if the accused 
admits that he has committed the offence of which he is accused, - 
his‘admission shall be recorded as nearly as possible in the words 
used’ by him; and, if he shows no sufficient cause why he should 
not be convicted, the Magistrate may convict him’ accordingly. 
Sections 244 and 245 provide the procedure when no such admission 
is made or when the Magistrate does not convict under Section 243. 

But Section 247 provides that if the summons has been issued 
on-complaint, and upon the day appointed for the appearance of 
the accused, or any day subsequent thereto to which the hearing 
may be adjourned, the complainant, does not appear, the Magis- 
trate shall, notwithstanding anything hereinbefore contained, acquit 
the accused, unless for some reason he thinks proper to ‘adjourn 
the hearing of the case to some other day. This section therefore 
overrides the previous provisions of the chapter, and in my 
opinion, these sections and Section 403 must be read together. 
The result of doing so is to show that the intention of the legisla- 
ture was that the procedure under Section 247 should be deemed 
to be a trial within the meaning of Section 403. 

The Magistrate ought to have stated the particulars of the 
offence to the accused under Section 242 when he first appeared 
on the 31st May, and to have proceeded as laid down in that and 
the following sections. If he had done so, no argument could 

(1) (1928) 33 C. W. N. 260. 
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_ have been raised that the accused was never ‘on trial. But his 
omission to do so makes no difference to the point under discus- 
sion, when once Section 247 has become applicable. That section 
applies if a summons has been issued on complaint.and the 
complainant does not appear upon the day appointed for the 
appearance of the accused,.or any-day subsequent thereto to 


which the hearing may be adjourned, and-applies notwithstanding Lort-Williams, ¥ 


any thing hereinbefore contained. What is hereinbefore. contained 
becomes no longer of any importance or relevance, and if the 
Magistrate decides to acquit the accused, then, in my opinion, he 
must be deemed to have been tried within the meaning of 
Section 403, though the summons may not have been served 
„and the accused may not have appeared. A clear distinction is 
drawn in the Code between “ discharze ” and “ acquittal, as will be 
seen by reference to Section 494, to the explanation to Section 
403, and to other sections, ‘In my opinion the trialin a summons 
case commences when the Magistrate takes cognizance under 
Sectin 190, which comes-under the heading CORADH Beare 
for Initiation of Proceedings.” 


The result is that the Reference must be sccepted and the 


order set aside. 


Jack, J.—I agree- with this view of the effect of an acquittal l 


under Section 247 Cr. P, C. -It is already laid down in the case 
of- Sukum Ram Koch v. Kishore Deb Sarma, (1), and bas been 
adopted in the Bombay, Madras and Allahabad High Courts in 
the cages already referred to by my learned brother. 

lt is possible that one reason for ‘omitting the definition of 
‘ trial ’ contained i in the Code of 1882 from subsequent Codes was 
because it would not fit in with the meaning of the word as used 
in Section 403 Cr. P. C. On'the other hand, instead of straining 
the meaning of the word ‘ trial’ in Section 403 Cr. P: C. to make 
it include merely ‘taking cognizance, it would seem simpler to 
adopt the view taken by Sir John Wallis, C. J. in the case of 
Re Dudekula Lal Sakib (2) that the rule of English Law, requiring 
the accused to have been tried as well as acquitted in order to 
bar further proceedings, and embodied in Section 403 of the 
present Code—is inapplicable to the statutory acquittals intro- 
duced into the Code in Sections 494, 247 and 345 Cr. P. C. 
which are intended to bar further proceedings whether the 
accused can be said to have been tried or not. As he points 
out it was only in the Code of. 1882 that on non-appearance of 


(1) (1928) 33 C. W, N. 260, (2) (1917) 1. L. R. 40 Mad. 976, 
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the complainant the Magistrate might acquit the accused unless 
he chose to adjourn. Upto that time he could merely dismiss 
the complaint, Inspite of the objection to treating any- 
thing in the languige of the Code as mere surplusage, it, 
seems to me that, on the present interpretation of the law, section 
403 clause (1) might have read simply “a person who has since - 
been acquitted or convicted by a Court of competent jurisdiction 
of an offence shall, while such conviction or acquittal remains 
in force, not be liable to be tried again for the same offence etc.” 


‘This is confirmed by the wording of clauses (2) and (4) of 


section 403. In prescribing the ways in which orders of acquittal 
can be set aside, while assuming that orders of discharge need 
not be set aside, and in differentiating generally between the 
terms “discharge” and “acquittal,” the Code-makes ‘it clear, apart 
from section 403 Cr. P. C, that ordinarily an order of acquittal 


. bars the trial of an accused for an offence of which he has been 


acquitted. 
The only cases in which there may still be some doubt as 
to the effect of an acquittal is where the accused is acquitted ` 


-owing to the absence of the complainant on a date not fixed. for 


hearing. It has been held that in these circumstances the order 
of acquittal isa nullity, and the case can proceed “as though it 
had not been passed | Achambit Mandal v. Mahatab Singh, (1) |. 
It has also been held that where the complainant had no notice 
of an adjourned date and was therefore unnecessarily absent an 
order of acquittal was not valid. Mune Panakalu v, Ravula 
Subba Rao (2) In such cases, however, the order of acquittal 


“ should be set asi de before the case can proceed. 


A. T. M. Reference accetted. 


| kJ 


(1) (1914) I. L. R. 42 Cale. 365. 
(2) (1927) I L. R. 52 Mad, 695 ; A. I. R. (1928) Mad, 1158. 
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Compensation—Land acquisition Entry ay Kkhatian—Record-of-righis— 
Non-agricultural and Bastu land—Fresumption—Permanent—Value of 
chances of reversion. si 


Though the statutory presumption would not attach to the entry in the 
Khatian as the land is non- -agricultural and homestead, the entry i ia the record- 
of- rights as Niskar, is a piece of evidence of no slight value. 


' Where a tenant was shown to hold rent-free right in certain non-agricultural 
and hpmestead land and there were several transfers, without any interference 
-and everything pointed to the permanency in the character of the right-of the 
‘holder 1 ; = ; 

4 Held, that in such eng na the value of the chances of. reversion, which 
was all that the proprietor was entitled to, was practically nil. 

Appeal No. 273 by Claimants No. 1, Joy Narain Henge and 
others, 

“-Appeal No. 274 by Claimants NO, 4, Ananda Lal eed 
and others. 

Appeal No. 275 by Claimants No. 2, Barada Prosad Roy 

Choudhury and others. 


Reference under section 18 of the Land Acquisition Act. 


The material facts appeat from the judgment. 


Messrs. Sarat Chandra Roy Choudhury, Sarat Chandra 


Banerjee, Khagendra Nath Mitter, Radhica Charan’ Chatterjee 
and Pasupati Sen for the Appellants in Nos, 273 and 274. 


Messrs. Rabindra Nath Banerjee and Gabinda Chandra Dutta 
for the Appellants in No. 275. 


Dr. Bijan Kumar Mukherjee, Messrs. Kushi Prasun 


Chatterjee and Nani Bhasan Mukherjee for ` the- >- Respondents i in 
Nos, 273 and 215. | 


*Appeal from Original Decrees Nos. 273 to 275 of 1931; against the. 


decision of D. C. Ghose Esq., President, Calcutta Improvement Tribunal, dated 
the a7th January, 1931. 


Justice Sı Ka Ghose. ; x 
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seis Mr, Radhica Charan Chatterjee for the . Respondents in Nos. 

1935. _ 274 and 275. o 
A . OE: < a i 1 A Ve 
eres The followirg judgment was delivered : ù 
The Karnani Indus- Two bishas 2 cottas 5 chittaks 14 Sq ft. of land together with 
trial Bank, Ltd. structures thereon constituting premises Nos. 45/2: and 45/4 
May 3. Diamond Harbour Road having been acquired under the Land 


Acquisition Acta sum of Rs, 50,000 (fifty thousand) and odd was 
assessed as the value of the land including statutory allowance. 
The Collector made an award in respect of the amount in favour ` 
ofthe Karnani Industrial Bank, Ltd. as lakherajdars owners. On 
applications made by several parties as claimants, the matter came 
up on a reference under section 18 of the Act before the Calcutta 
Improvement Tribunal. The controversy in-the reference was 

~ eventually reduced to a contest as amongst 4 sets of parties, namely 
claimants Nos. 1, 2, 4 and 5. Claimant No. 1 asserted that 
the whole of the land was included in their Touzis Nos. 3, 8 and 
10; claimant No. 25 case wis that an undivided one-sixth of the 

- land appertained to his “Touzi No. 16; and claimant No. 4 
pleaded that- another undivided one-sixth share of the land fell 
within their Touzi No. 51,” The ‘Karnani Industrial Bank Limited 
was the claimant No. s. 

The Collector in his” award noted that ie entira quantity of 
land constituted a lakheraj- holding appertaining to: Touzis Nos. 
33, 51, 53, 91, I to 6 and 8 to 16, The President of the Tribunal 
having upheld the award, the claimants Nos, r, 2 and 4 have ` 
preferred these appeals. Appeal No. 273 has been “preferréd by” 
claimant No. 1, No, 274 by claimant No.4 and No. 275 by 
claimant No. 2. a - ' E 

The argument addressed to us on behalf of the appellants 
in these appeals is ‘that the Collector had no- materials ‘on which 
he could find thatthe claimant No. 5 hada rent-free title; that, 
the land having béen found by the Collector to appertain - to.. 
Touzis of which the appellants are proprietors it was for the _ 
claimant No. 5 to prove that he was a rent-free holder and he | 
has failed to discharge that onus ; that the lakheraj or revenue. 
free title which the claimant No. 5 had set up was not established ; 
dnd that the claimant No. č had in fact proved nothing which _ 
would justify a decision awarding him the compensation in “dépriva- 
tion Of the appellants to whose Touzis the lands appertained. 

Now, it is true that in one or two passages in his judgment the. 
learned President in expressing himself on the question òf onus 
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was not quite happy in choosing jhe words he used ; but there 
can be no doubt whatever as to what he meant. His findings 
are clear and are amply borne out by the materials on the record. 

Claimant No. 5 in his written- statement after stating that the 
land originally appertained to the estate of the Bhukailas Rujas 
a Siddha lakheraj holding and setting out how he came to acquiré 
it pleaded that assuming but not admitting that the land apper- 
tained to the touzis of the appellants, the claims of, the appellants 
were barred by limitation and’ adyerse possession. He then 
' stated, — ; 


“As far as your petitioner has bzen able to ascertain by, 


enquiries the land in question is lakheraj, but that if it is found 
to have formed part of a tenancy at all under all or any of -the 
contending claimants its character would be found to be mourashi 
makrari.” bi 

This no doubt shows that the seinen No,’ 5 was not quite 
certain as regards the real character of his tile. That, however, 
is not? -altogether unexpected, for he» has acquired-it only in 1926. 
The averment implies a statement of ` ‘fact, ‘about which there can 
be no doubt, that no rent or reventts has ever been faid fot the 
land.. In the record of “rights finally published- in toro (Exs. 8 
and ç) the plot is. cescribed’ as non-agricultural, and as a bastu 
consisting .of 2 tanks and 16 thatched rooms and as nishkar which 
may mean either revente free or rent-free in the name of a lady 


249 


Xj 
Civ.: 


al 


1935. 
enya! * 


| Ananda Lal 
Chakravarty 


The Karnani Indus 
trial Bank, Ltd. 


of the Bhukailas* Raj family. The appellants are entitled to say ` 


' thatthe entry should be read as meaning rent-free only. The 
Collector in his award has, as already stated, noted it as lakheraj 
appertaining to the.several Tousis but bas allowed no abatement of 
the revenue of the Tousis saying,—‘As the land is lakheraj no 
abatement of Government revenue is allowed.” - The award, there 
fore, treats the land as revenue-free. He bas also produced certain 
conveyances in proof of the title of himself and of his predecessors r 
Ex. A. d] 19:5, Ex. B. d/' 1919, Ex. C. d] 1922 and Ex. D, d/ 
1926. Inthe first, third and fourth of these documents, which 


are in English, the lands are described as rent-free, while in the ~ 


‘second, which is. in Bengali, it is described’ as valid Jakheraj and 
nishkar Jakheraj, This practically is all that the claimant No. 8 
has shown. Even though | the statutory presumption would not 
attach to the entry ‘in the khatian, as the land concerned is hona 


agricultural and bastu, the entry ié a piece of evidence of no slight ` 


value for it was made on the basis of an investigation conducted 
with’ publicity and notoriety. That entry, if relied on, would 
establish the rent free character of the land. The statements 
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in the four conveyances referred to above are hardly any evidence 
as against the appellanis and so reed not be taken into account, 
The Collector, in bis award, treated the land as lakheraj. 

Now let us turn to the appellants and sce what they have shown. 
They challenge the award and so they baye to show that it is 
wrong, Moreover they ere claimants and so have to establish 
their respective claims. To establish that the land lies within 
their Touzis they have to rely on the Record of rights, the value 
of the other entry in which namely ‘nishkar’ they repudiate by 
alleging that the settlement operations were held without their 
knowledge—but to establish which allegation they have brought 
most unconvincing evidence. It may be taken as established 
that the land lies geographically within the ambit of the Tovzis. 
But no evidence has been adduced cn behalf of the appellants to 
show that the land forms a part of the mal lands of any of the 
Touzis. To show that the Touzis had anything whatever to do 
with the lands they have to rely entirely upon record of rights 
and read the- entry ‘nishkar’ in it as rent-free. It has not been 
claimed on their behalf that any rent was ever realised by. them 
or any of tkem in respect of the land. And if one proceeds to 
examine the oral evidence which they have adduced to prove 
their tile and possession, one is surprised at the worthless- 
ness of its character. (Vide the evidence of Narain Chandra ‘De, 
Satis Chandra Sinha and Palan Chandra Ghote). 

In these circumstances it has to ke held that the appellants 
have, unless they fall bsck on the record of rights, proved nothing 
which would. entitle them to any share in the compénsation money. 
If the record of rights is relied cn they are the proprietors but 
the claimant No. 5-has rent-free right in it, 

The only doubt that cne-feels in this case is whether the 
claimant No. 5 has a lakheraj.(:evenue-free) or ajnishkar (rent-free) 
right in tte lands, But whichever view is taken the result, in 
our, opinion, must be the’ same, There have been several trans: 
fers in respect of tle land without any interference? and everything 
points to permanency in the character of the rights of the holders, 
In such circumstances the value of the chances of reversion, which 
is all that the proprietor is entitled te, is practically nil, r 

‘In our judgment, theref.re, the learned President was right 
in affirming the Collector’s award, 

The appeals are dismissed with costs, heating-fee being assessed 
at three gold mohurs in each case, 

AT. Me Appeals dismissed, 


Vor LXIT.] . HIGH COURT. ` 
Before Mr. Justice’ R, C. Mitler., . 


“THE PORT CANNING AND LAND IMPROVEMENT ` 
COMPANY, LIMITED | 


É : v, . 4 
SARODA PROSAD DALAL AND OTHERS,* 


Bengal Tenancy Act (VII of 1885 as amended by Act IV of 19:8), Section 52 
Clause (6)— Difference between the old section and the amended section— 
That section, if retrospectioze—Receptiod of new evidence by the lower 
appellate Court, when a acca i Procedure Code faet V of 1908), 
Order 44 Rule 27. ~ 


`” In the absence of anything to show Wang on the part of ihe trial. Court 
to receive evidence and when there is no inherent lacuna or defect in the evidence, 
it is not open to the lower appellate Court to admit such evidence under either 
clause (a) or clause (bi of order 41 rule 37 of the Code of Civil Procedure : 


Farsotim Thakur y. Lal Xokar T hakur (1) relied upon. í 


 Swb-section (6) of scction £2 of the Bengal Tenancy Act merely enacts a rule 
of evidence and is accordingly a tule of procedure aod therefore that sub section as 
amended applies to all actions pending or future. 


Wright v. Hale (2) and other cases referred to. 


Apart from patta and kabuliyat, ina case under section sa of the Bengal : 


Tenancy Act, if the rent-roll and counter-foil receipts are produced, under the old 
sub-section the landlord had to prove the-practice of settling lands on measure- 
ment at the time when the area, in excess is found out before the institctior of 
the guit and when such practice is proved by him he gets the presumption that 
the area had been entered on measurement in his rent-roll. Under the amended 
sub-section the Jandlord has to prove the said practice prevalent at the time when 
the rent-roll containing the areas of the holding was'prepared and if he proves 
the practice, he carries the presumption further back i. e. to the date of the 
creation of the tenancy, that is to say, the Court nas, to presume that the tenancy 
had-been created after measurement. - 


Appeal by the landlords, 


‘ Suit for additional rent for additional arei.. w 


f 


The material fac's appear from the judgment. 


Messrs. Brojolal Chakravarty, A, K. Ghose and Birendra 
Kumar De for the Appellante. 


$ 


* Appeals from Appellate Decrees Nos. 1194 to 1203 of 1932 against the 
decree of Babu Basanta Kumar Roy, , Subordinate Judge, ist Court, Alipore 
(24-Parganas) dated the 27th April, 1952 affirming that of Bahu Rebati Mohan 
Chatterjee, Munsifi 2nd Court, Basirhat dated the 29th November 1930. 

(1) (1931) L. R. 58 I. A. 254; 54 C. L. J. Le i “ 

(2) (1869), 20 L J. Exch, go, | a h. 
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Mr. Narendra Nath Dalal for the Respondents in Nos. 194. 


1200, 1203. i l ; e A 
"Mr. Ramendra Mohan Majumdar for the Respondents’ ins - 
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The judgment of the Court wag as follows :— 
These ten appeals are in ten suits instituted by the Piin 
Appellant, some in the year 1926 and others in the year 1927 in, 2 
respect of ten tenancies. Eight other „suits instituted by. the, , 


, Plaintiff in the year 1930 in respect of eight other tenancies were 


tried analogously with the said ten suits by the Munsif. Ip all 

these suits the Plaintiff claimed additional rent under section 52. , 
of..the Bengal Tenancy Act and claimed the arrears at the old., 

rent, together with additional rent for the alleged additional aren. | 
in the possession of the tenants. In the suit of the year 1930 ; 5 
the Munsif granted his claim for additional rent and. there was no, 

further appeal from those’ decrees.. The claim for additional rent, 
made in the first mentioned ten suits was, however, dismissed. by, 
the Munsif and his decrees have been affirmed by the Subordinate 
Judge on appeal. l oo e 


To sustain the claim for additional rent, the Plaintiff had to^ 
prove that the tenants are in possession of lands proved by: 
measurement to be in excess of the area for which rent had» beem 
previously paid by them. The areas now in their possession have: 
been. found by measurement , at the settlement proceedings, made’ 
final in the year 1926. The Plaintiff, to succeed, had further 
to prove that rent had been previously assessed on the lands of — 
the tenancies on measurement. To prove the same, he tendered. 
in all the suits his rent-roll of the year 1292 and counterfoil 
receipts. ‘Areas of the tenancies are mentioned in the said 
rent-roll and the said areas correspond with the areas mentioned in 
the counterfoil receipts. He also proved by oral evidence that theres 
was a practice in his estate both in the years 1926 and 1292 of~ 
settling lands a‘ter measurement,’ f ne a in 


The learned Munsif,- relying on the counter foil receipts and - 
the rent-roll and telieving the Plaintiff's case that there was” a 
practice of settling lands after measurement prevalent in 1292, 
gave the Plaintiff cecrees for additional rent in the suit instituted - 
in .1930. He Leld, that the plaintiff was entitled to invoke the” 
presumption contained in section, 52, clause (6), as amended “by 
Act IV of 1928, In respect of the suit ingtitutel in the years - 
1926 and 1927, he leld that the Plaintiff was not entitled to 


Pd 
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invoke the aid -of the said amended sub-section but had to 
fall back upon the sub-section as .it stood before the 
amendment. of 1923, and on the. evidence he held, relying 
upon the case of Maharaja Manindra Chandra Nandi v. 
Kaulat Sheik (1) that the Plaintif was -nct entitled to succeed. 
He further held on the cvidenze that these holdings had been 
created long before 1292 ‘and that rent in réspect of them had 
not been assessed or adjusted on neasurement in 12693, and that 
the "presumption which was raise] in favour of the Plaintiff under 
sub-section (6) of -section 52, as it stood Lefore the amendment 
of'1928, did not help him, as the presumption did not carry the 
Plaintiff to the time of tle ereation ‘of the tenancies, but was 
that the areasin- the rent-roll of 1292 were entered there after 
measurement. The Plaintiff preferred ten appeals to the learned 
Subordinate Judge. Before the learned Subordinate Judge the 


Defendants in three of the suits, which correspond to Second: 


Appeals Nos. 1194, 1200 ane 1203, made applications to put in 
as'‘additidnal evidence some dakkilas of „dates prior to 1292, 


which did not mention any area; they wanted’ to use these 


dakhilas for! the purpose of showing that à consolidated rent 
within specific boundaries had been imposed, when the tenancies 
to which the dakAi/as ‘refer, had been, created, These dakhilas 
bear file marks of the Munsif, but there is nothing on the record 
to,-show that they had keen tendered in evidence before- the 
Munsif and either rejected or not marked as exhibits by inadvert- 
ence. .. The ap; lication for adducing -additional evidence supported 
by.an affidavit was filed on tLe 23rd June, 1931. The applica- 
tion states simply that the dakhilas had been filed in the Munsit’s 
Court. In paragraph-2 a statement is made that the Defendants’ 
gomastha also spoke about these dakhilas in, his evidence, a 
statement ‘whieh is not borne out. by the evidence of the said 
gomastha, The applications and the affidavit are discreetly silent 
as_to whether the dak/i/as had been. tendered ‘in evidence in 
the trial Court or whether the attention of the Munsif had been 
drawn to them at any stage of the suit. At the time of the 
argument the Subordinate Judge received them in evidence, but 
neither i in his judgment nor in the order sheet has he given any 
reason for receiving them in. In my judgment’ these documents 
cannot be admitted in evidence either under clause (a) of order 
41; rule 27 of the Code or under clause (b). ‘There is nothing 
to. show that the Munsif refused to receive them in evidence and 


(1) (1029) LL. R, 50 Cale, 957 3 28 C. W. N. 264. ` 4 
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there is no inherent lacuna or defect inthe evidence as it stood, 
These dakhi/as must accordii gly be ruled out | Passotim Thakur 
v. Lal Mohar Thakur (1) ]. The learned Subordinate ‘Judge 
also hell that section 2, subsection (6), of the old Act was 
applicable and not the-sub-section as amended, His view pro- 
ceeded upon the ground that the new sub-section cannot be 
invoked ag it came into the statute while the ten suits were pen- 
ding. In my judgment the learned “Subordinate Judge is wrong 
in this respect. Sub-section (6) merely enacts a rule of evidence, 


-what presumption is fo Le drawn if certain facts are proved by 


the landlord. To put it in another way, prima facie proof ofa 
fact in issue is -prescribed there ina certain manner. The rule 
is accordingly a rule of procedure and the new sub-section would 
apply to all actions,- pending or future [Wright v. Hale (2) and 
Kimbray v. Drapir (3) and the cases collected in Craies on Statute 
Law; 3rd Ed, p. 332, alsa, Surendra Nath Dey v. Monohar De (4)]. 


The difference between the old sub-section and the new.one 
lies in two respects. Under the old suk-section -the landlord 
had to prove the practice of settling lards on -measurement ‘at 
the time when the area in excess is found out before the institu, 
tion of the suit [ Nilmani Kar v. Raji Sati Prasad (5) \ and 
when such a practice is proved by him, he gets the presumption 
that the crea had been entered on measurement in his rent-roll, 
I confine myself to the case when the rent-roll and counter-foil 
receipts are produced and not the gatta or the Kadultyat. 
Under the amended subsection the landlord-has to prove the 
said practice prevalent at the time when the rent-roll containing 
the areas of the holding was prepared, and if he proves the prac- 
tice, he carries the presumption further back, i., e. to the date 
of the creation of the tenancy that is to say, the Court has to 
presume that the tenancy had been created after. measurement, 
The last mentioned distinction is of importance in the case where 
the rent-roll containing the area which is supported by counterfoil 
receipts had been prepared ata time later than the time of the 
creation of the tenancy. The presumption created- by the new 
sub-section is therefore more specific and more to the point 
The tenant can rebut the presumption Ly showing that’ the ten- 
ancy had been created with a consolidated rent for lands with 


(1) (1931) L. R. s8 I. A. 254; I. L. R. 10 Pat. 654; 54 C. L. J. 1. 

(2) (1860; go L. J. Exch’, 40.. - (3) (1868) L. R. 3 Q. B. 160. 
(1) (1934) 39 C. W. N 67 (69). 4 ' 

(5) (1920) I. L. R. 48 Calc. 556; 2a C. L. J. 314. (F. B,) 


Vor. LAH. | © BİGH CÒUŘİ, 
specific boundaries. This he can show either by -producing the 
grant or evidence contemporaneous with the- grant or such other 
evidence as would lead necessarily to the inference that the rent 
must have been a consolidated one in the beginning. 


As I hold. that the sub-section (6), as amended by Act IV of 
1928, applies to these ten cases before me, there must be an investi- 
gation by the Court of Appeal below of the question as to whether 
there was a practice in 1292 in the plaintifi’s estate of settlement 
cn measurement, and for that purpose there must be a remand 
unless I hold, as I have béen asked to do by the Respondents’ 
. Advocate, that the plaintiffs claim for additional rent is inadmis- 
sible by reason of the decision in Maharaja Manindra Chandra 
Nandi’s case (1). In my judgment that case has no bearing on 
the question at issue in these appeals. 


In that case the landlord claimed additional rent under Sec- 
tion 52 of the Bengal Tenancy Act. To prove the area for which 
the tenants had been previously paying rent, he proved only some 
dakhilas with the areas and rate of rent’ mentioned on the back 
thereof. He did not produce any rent roll at all, and besides did 
not prove any -practice of settling lands by measurement. He 
did not base his case on sub-section (6) of Section sa at all, In 
the jucgment there is a passing reference to Nilmani Kar's case 
(2) which was referred to only to support the proposition that 
the decision in Gouri Fatra’s case (3) was still good law,.a case 
which had nothing to co with sub-section (6), ‘which was added 
to the Bengal Tenancy, Act much later by ‘the two Amending 
Acts (Act I of 1907, B. C. and Act I of 1908, E. B. & A. C). 
I hold accordingly Maharaja Manindra Chandra Nandi’s case. (1) 
cannot defeat the plaintifi’s claim as put forward. 


The learned Advocate appearing for the Respondents resists 
the remand by urging-that. the Subordinate Judge has found (1) 
that the holdings of the, ten suits had been created-with consoli- 
dated rent and (2) that the lands’ of these tenancies had never 
been measured “by the. plaintiff in 1292’or at any time before or 
after by the plaintifi’s predecessors-in-interest before the acquisi- 
tion of the gant interest by. the plaintiffs,” which was a short 
time before the year 1292. -So-far as the first finding is concerned, 
. the Subordinate Judge based it on the dakhi/as marked by him 


(1) (1923) I. L R. ko Calc. 987 328 C. W.N. 264. 
. (a) (:920) I. L. R. 48 Calo. 856; 32C, Li J. 514 E. By 
(3} (1892) 1. L. R. 20 Cale. 579. 
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han as Exhibits. I have already held that these dakAi/as must be 


J934- ruled out, -The said @dakhilas, as can be gathered, relate to the 
The Port Canning tenancy of one of the suits only, in any view cannot relate to 
v. more than three tenancies in suit.’ How the said dakAi/as can 

‘Saroda Prosad Dalal. eee : eo i 
parn support the finding in respect of the ther tenancies, it is difficult 
; to perceive. So far as the second finding of the Subordinate Judge 
is concerned, I would not gq so far as to hold that it is based 
on absolutely no evidence. Mr. Chakravarty has placed the 
evidence before me and I have examined the evidence myself with 
care. The Subordinate Judge states that he arrives at the said 
finding on the evidente of the plaintifs Amin (P. W, No., 2). 
The said witness is. in the employ of the plaintiff for 13 years. 
He speaks of the practice during the time le is there. Stretching 
his evidence in favour of the defendant, his deposition refers at 
most to the practice of the plaintiff and not cf his predecessors, 
He says that whenever lands were measured, chitfus were prepared 
and that the entire mouza was not measured and no chiita was 
prepared for the same, He also deposes that there ara no cĦMitas 
in the plaintifi’s‘sferisfa of their predecessors’ time. That deposi- 
tion, ona fair reading, comes at most to this that the plaintiff 
“OO never measured the entire mouga since he acquired the ganti. 
That evidence may lead to the inference that there was no measure- 
ment just before, in or after the year 7292. But inasmuch as the 
presumption of amended sub-section (6) carries the matter back 
to the origin of the tenancies which were admittedly created many 
i years before 1292 this evidence is not helpful to the defendants, 
nor does it support the sweeping finding of the Subordinate Judge 

that there was no measurement at any time before 1292. 

I accordingly set aside the judgments and decrees of the 
Subordinate Judge and remand the cases to the lower Appellate 
Court. If the lower Appellate Court comes to a finding that the 
plaintiff has established the practice of settling lands on measure- 
ment iù 12¢2, that is at the time when the rent-roll produced by 
him was prepared, it will hold that the plaintiff has established a 
right to get additional rent and in that case it will assess the same. 
If the Appellate Court comes to the conclusion that the evidence . 
on the record does not justify a finding as to the existence of such 

a practice, it will dismiss the plaintiff’s claim for additional rent, 

- Costs to abide the result. 
Leave to appeal tinder the Letters Patent asked for is refused. 

P R Appeal allowed, cass remanded, 
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THE KING-EMPEROR.* 
Fury, misdirection of-—Judge if should tell the jury of a confession before 
oe deciding whether such confession is admissible or. voluntary—~Receiving of 
stolen zoods ~Onts if shifted onthe accused or always remains with the 


crown—Presumption, when can be made—Indian Evidence Act (I of 1872), 
Sectton 114 Clause (a). i 


A Judge before deciding whether a confession is voluntary, or not and whether 


it ought to be admitted, should not tell the jury that the accused bad made a 
confession. - 


@ « ~ 
“ In cases of receiving of stolen goods, the onus of-proof never passes to, the 


accused and it always remains upon the crown to prove guilty kuowledge | of 
the’ recelver, ` 


-~ Under section 114<a) of ‘the’ Evidence Act, a Court may presume that a man 
who is in possession of stolen goods soon after the theft is either- the thief or Has 


received the goods knowing them to be stolen unless he can account for his 


possession. If the accused gives an account of his possession and there ‘is no 
other evidence of his guilty knowledge, he is entitledto an acquittal, even 1f the 
jury are not convinced that it is true, eo oas 


‘Appeal by the Accused. 

The accused was convicted under section 412 Indian Penal 
Code, and was sentenced to. five years’ rigorous imprisonment, 

-The facts of the case appear from the judgment. 


Messrs. Sures Chandra Talugdar and Promode Kisor Roy for the 
Appellant, 


Mr, D. N. Bhattacharyya fort the Crown. 
“The following judgments were delivered : 


-.Lort-Willams, J, +—In this case, the appellant was charged 
under sections 395 and’412 of the Indian Penal Code and tried by 
the Séssions Judge of Murshidabad and a jury,’ who found him 
guilty under section 412 and DEE NGRE him’ to five years’ Hgorous 
imprisonment. . ! 


f Criminal Admitted Appeal No. 737 of 1934 against the order of G, B, Synge, 
Esqr., Sessions Judge, of Murshidabad, dated the 12th Soptember, 1934. ` 
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There was no doubt that a dacoity was committed in the house 
of one Ram Chand when heand his family were asleep. There 
were 12 or more dacoits and they broke into the house but even- 
tually went away when the villagers appeared. They took certain 
properties with them. This accused made a confession, but the 
learned Judge decided that it was nota voluntary confession and, 
therefore, refused to admit it in evidence. Unfortunately, he seems 
to have made the common mistake by allowing the Magistrate who 
recorded the confession, to give evidence that a confession hid been 
made by the accused,—before deciding the question whether it 
ought to be admitted or not. As I have already pointed out ina 
recent case, it is no good telling the jury first that the accused has 
made a confession and then sending them out of Court while the 
question is discussed whether the confession ought to be admitted 
or not. A great deal of damage has already been done by the 
mere statement that the accused his confessed. The words of the 
confession, if excluded, are not brought to the attention of the 
jury, but neveitheless they have heard that something in the way of 
a confession has been made and that for some reason or other, the 
Judge has ordered it to be excluded from evidence. However, the 
learned Judge told the jury that he had excluded it, because he 


; came to the conclusion that the accused has not made it voluntarily, 


and begged them to forget that the accused had made a confession. 
The Judge, in order to try and remove from the minds of the jury 
any prejudice tn the accused, told them that they might suppose 
that he had incriminated other persons and not himself, The 
admission of this statement that he had made a confession “and 
retracte] it was, of course, of supieme importance in considering 
the question whether he was guilty under section 412 because as 
the Judge told the jury, they ought to come to a conclusion whether 
he had knowledge of the dacoity. There was no other evidence 
that he had taken part in the dacoity, no one had recognised bim, 
though some witnesses spoke to the fact that they had seen him 
going in the direction of the dacoity. Asthe Judge pointed out 
The urga is not at the end of the world and he may have been 
going to some place beyond it^ In view of the evidence, the 
learned Judge ought to have-withdrawn fromthe jury the charge 
under section 395. Nevertheless, he allowed this charge to go to 
the jury and as they did not mention it when they brought in their 
verdict, il must be assumed that they found the accused not guilty 
of that offence. 

The learned Judge then wuirected the jury with regard to the 


+ 
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offence charged under section 412. His charge on this point con- 
tains serious mis-directions. He said as follows :— The law allows 
you to assume, that if stolen property is found in a man’s possession, 
he knows it to be stolen property untilhe proves the contrary, ” 
This Court has pointed out again and again that in cases of receiv- 
ing, the onus of proof never passes to the accused. The crown 
" must prove guilty knowledge. Under section 114(a) of the Evidence 
Act, the Court may presume that a man who is in possession of 
stolen goods soon after the theft is either the thief or has received 
the goods, knowing them’ to be stolen, unless he can account for 
his possession. If he gives an account of his possession which may 
reasonably be true, though the jury are not convinced that it is 
true, and there is no other evidence of his guilty knowledge, the 
prisoner is entitled to an acquittal. There is no allegation to prove 
that the property is his, All that he is required to do is to give an 
account, and if that account may reasonabiy be true, though never- 
theless the jury may not be convinced that itis true, he must be 
acquitted, because the crown have failed to satisfy the onus which 
always remains upon them to prove his guilty knowledge. In the 
hope that this principle of law may some day-be appreciated by the 
learned Judges in the Subordinate Courts, I again refer to the 
judgment of Lord Reading, Lord Chief Justice in the case of 
tse Schama and Jacob Abramovitch (1) which has been referred to 
on several occasions in the judgments of this Court. 

The learned Judge went onto sayt that “the accused has not 
proved this and, therefore, if you are satisfied that the kala found 
in his house was property stolen from Ramchahd’s house, you 
can presume that the accused had it dishonestly. You have to 
decide whether he knew that it came to him from this dacoity”. 
The whole of this paragraph clearly amounted to misdirection. 
The evidence with regard to this ¢Aa/a is that it was identified by 
Ramchand and his fimily as belonging to them. It was found 
in ths accused’s dasi, At the trial, he stated that it belonged to 
him or to his wife, and that he obtained -it as part of his share in 
_ a partition between him and his brothers in July, 1933, that is, 
about a year befors the date of this dacoity. It is an ordinary 
common plate used in every Hindu house-hold ; Ramchand and 
his family said that it had been in their house for five years and 
they could recognise it. The learned Judge pointed out to the 
-Jury that it was a ‘common article of domestic use and asked them 

to consider whether they would be able to accept the evidence 


li (1) 11 Cr. App. Reports, 45. 
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of complainant that the #kala was in fact, bis. One witness said 
that the accused did not claim the /4a/a when it was found by 
ibe daroga in bis house. Finally, the learned Judge suggested 
that if they came to the conclusion that the ¢Aala belonged to the 
complainant and had been stolen in the dacoity and that it had 
been found in the possession of the accused within 14 days after- 
wards as stated inthe evidence, then they might presume either 
that he was the thief or that he received it, knowing that it was 
stolen in the dacoity. ‘That, again, is a misdirection. 

Upon the facts disclosed in this case, the only offence, of which 
this accused could have been convicted, was one of receiving 
under section 411, and that by making use cf the presumption 
under section 114 (a) of the Evidence Act. It is just possible 
that upon a proper direction, this accused might have been con- 
victed under that section. But in view of the fact that’ he gave 
an explanation which might reasonably be true that the plate was 
his and that it was a common article used in every Hindu house- 
hold, we do not think it necessary to send this case backs for 
retrial Owing to the mis-directions to which I have referred, 
the conviction and sentence must be set aside and the accused 
acquitted, 

Jack, J :—I agree. 


A, T. M. Appeal allowed, Conviction and Sentence set aside, 


Before Mr. Justice J. Lort-Williams and Mr. Justice R. E. Jack. 


SAILABALA DASSI 
Y, 
THE KING-EMPEROR.* 


‘Accused, statement of during trial—Pea of guiliy—Court, how to record— 
Exact words to be recorded—Criminal Procedure Code (Act V of 1898), 
Section 342—Indian Penal Code (Act XLV of 1860), Section 313 —Conceal- 
ment of birth of a child, when constitutes an offence—Identification of the 
dead body with that of the child born, necessary. 


In cases where an accused person makes a statement during the course of 
atrial which is interpreted asa plea of guilty, the Court should record the 


*Criminal Admitted Appeal No. Sor of 1994 against the conviction and 
sentence passed by Mr. H. K. De, Fourth Presidency Magistrate, Calcutta dated 
the 22nd September, 1924, sentencing the accused, 
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exact words used especially in the case where such a statement is made in 


answer to questions put by the Court unde: Section 342 of the Code of Crimi- 
nal Procedure. 


Section 316 of the Indian Penal Code punishes a person for secretly 
burying or otherwise disposing of the dead body_ot a child and so intentionally 
concealing or endeavouring to conceal {Me birth of such child, Such dead bedy 


must be found and identified as that- of the child of which a woman is - 


alleged to have been delivered: Reg v, Mary Aun Williams (1) referred 
to. 


~ An endeavour to conceal the fact of the birth of a child, froma desire to 

escape individual observation, when that child was born in a hospital and when 
it was known toa number of persons, would not conslitute aa offence under 
Section 318 of the Indian Penal Code. 


Appeal by the Accused, : 


The accused was convicted and sentenced to ọ months’ 
rigorous imprisonment and a fine of Rupees Three hundred or 
in default 3 months’ rigorous imprisonment, 


Mr. Hiralal Ganguli for the Appellant. 

Mr. A. Lahiri for the crown. 

The material facts appear from the judgment ; 

The following judgment was delivered by 

Lort-williams J :—In this case, the appellant was charged 


‘with and convicted of concealment of birth under section 318 of | 


the Indian Penal Code and sentenced to rigorous imprisonment 
for nine months ard a fine of Rs..300 or, in default, three months’ 
rigorous imprisonment. She was tried with two other accused 
who were acquitted. The first accused: Ushabala was the daughter 
of the second accused Sailabla and the third accused Birendra 
was the grandson of the second accused Sailabala. ; 
On the 4th July, 1934, Ushabala gave birth to male twins in 
the Calcutta Medical School and Hospital. Apparently a nurse 
of the Hospital knew some women who desired to adopt a newly 
born child and onthe 8th July she took all the threa accused 
with the twins to 63/3 Corporation Street in a car. The nurse 
got out of the car and took the twins into these premises to show 
them to the women, who, she hoped, might adopt ‘them. While 
she was inside, all tke accused went off inthe Car. For various 
reasons, the women were not willing to adopt the twins. The 
nursé came out and, finding’ that the accused had disappeared, 
went back to the hospital and, from information given by another 


patient, traced the accused. Eventually the twins were given 
(1) (1871) 11 Cox. Cr. C, 684, i 
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back- to Sailabala, Sailabala went off with the twins, saying that 
1935; she was going tothe Talla bridge at Shambszar, and she asked 

r the woren to tell her grandson that she had gone there. That 
was the last that was seen of the twins. 

When Sailabala was cxamined under Section 342 of the 
Lort-Williams, F7. Criminal Procedure Code, it is alleged that she said in the verna- 

cular ‘what has happened has happened’. The Magistrate inter- 
preted this as a plea of guilty, We enquired from him whether 
he .had xiecorded the exact words in the vernacular which this 
woman used, and in his answer he says that he never keeps any 
note of the exact wordsin the vernacular used by accused per- 
sons, and it is impossible for him to remember them, but that 
the accused pleaded guilty, and that thé pleader asked for mercy. 
In cases where an accused person makes some statement during 
the course of the trial which is interpreted as a plea of guilty, the 
Court should record the exact words used, especially as this 
is the cas2 when a statement is . made in answer to questions 
put by the Court under Section 342 of the Code of Cmminal 
Procedure. 

There was no evidence that either of the twins a other 
than the statement tothe Magistrate which was produced by him 
as a witness and which wasan Exhibit in the case. This Exhibit 
has not been translated : hut apparently. there is something in the 
statement to show that either one or both of the twins died- and 
that Sailabala tried to get some man to. take the bodies to the 
burning Ghat and dispose af them. There is an English case, 
Reg vy. Mary Aun Willians reported in (1) in which Mr. Justice 
Montague Smith decided that in order to convict a woman of 
attempting to conceal the birth of her child, the dead body must 
be found and identified as that of the child’of which she is alleged 
to have been delivered. Such evidence is not available inthis case. 

But. a much more important point, in my opinion, is that 
Section 318 of the Indian Penal Code punishes a person for 
seeretly burying or otherwise disposing of the dead body of a 
child, and so intentionally concealing or endeavouring to conceal 
the birth of such child. In this case, there was no concealment 
of the birth. The birth took place in the Calcutta Medical 
School and Hospital and was attended Ly nurses and others in 
the Hospital who were well aware that Ushabala had given birth 
to twins, It was known to the two women Pankajini Venchura 
and Ghasia Methrani whom the nurse ences Ores to persuade 

(1) (1871) 11 Cox, Cr, Cas. 684, 
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to adopt the .children. Further, it was known -to ‘the grandson, 
. the third accused, and, if we are to accept the woman’s statement 
as true, she made known the fact of the birth and death to some 
other persons mentioned in the statement. Thus for at least 
24 hours the birth had been known to a number of persons. 

In The Queen v. Morris, reported in (1) Mr. Justice Coltman 
decided that the concealment sought to be checked by this type 
of legislation is that which: would keep the world at large in ignorance 
of the birth of a child. While, therefore, the offence may on 
the one hand be committed, even though the pregnancy and 
delivery be made known to a confidant, so on the other hand, 
‘it is not an offence within the section if the endeavour to conceal 
proceeds, from a desire to escape individual observation or anger, 
It is clear from the evidence that this birth was not concealed 
from the world at ‘large and, as stated in Mayne’s Criminal Law 
of India, 4th Edition, P. 545. a woman is not bound to announce 
that she is going to have a child; and if the child lives, she is 
quite*at liberty to keep its existence secret. Similarly, there was 
no legal obligation upon this accused nor upon Ushabala to 
spread broadcast the fact that Ushabala had given birth to a 
child. Section 318 is designed to punish such a person for 
intentionally concealing the birth of the child from all and .sundiy, 
‘though, as is stated in the case to which I have just referred, she 
will not escape the consequences of her act if she merely discloses 
the fact of the birth to some confidant. 

For these reasons we are of opinion that the facts in this case 
do not come within the provisions of section 318 of the Indian 
Penal Code. The conviction and sentence are, accordingly, set 
aside and the accused is acquitteJ. 

The appellant, who is on bail, will be. discharged from her 
bail bond and the fine, if already paid, must be refunded to her. 

Jack, J.:—I agree that the conviction and sentence should 
be set aside. It has been held that a previous annguncement 
of the birth’ to some persons does not render a subsequent secret , 
_ disposal innocent [2. v. Douglas (2)]. But where to conceal its 
birth a woman left a baby in the corner of a ficld to die of 
exposure and the dead body was subsequently found there it was 
held that she could not be convicted of secretly disposing of the 
dead body of a child [/wae May(3)]. In this case there is no'evidence 
that the babies were dead when they were secretly disposed of, 

P, Re Appeal allowed. Conviction'set aside, 


(1) (1848) 2 Cox! s Cr. cases, 489. (2) (1836) 1 Mood C. C. 480, 
(2) (1867) 10 Cox, 448. : 
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‘MATRIMONIAL JURISDICTION. 
Bilon Mr. Jaa DWT, Ga. © 
IVA STONES 
v. l 


JOSEPH STONES.* > 


Divorce- Matrimonial offence, committal of—Condonation by petilionsr~Sud- 
sequent matrimonial offence, if revives tha antecedent offente--Uncorro- 
borated admission of respondsnt if can be relied upon by Court—Ajfidsvit 
evidence, if can be accepted as substitute for oral evidenceEstablished 

practice of Court. 


"In matrimonial cases, it would not be usual for the Court, to act on the 


" uncorroborated admission of a respondent with regard to bis own adultery, even if 


that admission is contained in some written document, unless that admission is 


supported by.other features in the case. å 


Any matrimonial offence committed subsequent to the condonation of a prior 
matrimonial offence will revive the antecedent offence, enabling a petitioner in a 
matrimonial suit to rely upon it as a ground for dissolution of marriage. 

In matrimonial suits proper oral evidence should be placed before the Court 
and it would be contrary to established practice to accept evidence on affidavit 
especially of the petitioner 


Suit for Divorce by the wife. - 


Messrs. F. R. Surita and R, C. Bonnerjee for the Petitioner. 
No one for the Respond ent, 
The judgment of the Court was as follows: 


When this matter was before me on the 28th August last, I held 
that it was hot in accordance with the practice’ and procedure in 
England, to allow. a petitioner to prove the whole of her case on 
affidavit evidence, except possibly- in some’ very extraordinary 
abnormal circumstances, Apart altogether from the requirements 
of normal procedure, “it is obvious that this was essentially a cage 
in which the petitioner herself at least should’ appear before me 
and give an explanatory account of the events leading up to the 
institution of the suit. 


| The parties were married i in the year 1921—-on the 15th March 
of that year—at Christ Church, Byculla, in ae - Diocese of - 
Bombay. : 


* Matrimonial Suit No. 25 of 1993.: - 


Sac z 
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At that time the husband, the respondent in the present suit, 
was employed in Bombay. In the year 1924 the respondent 
obtained some other appointment in or near Calcutta. He was 
employed by a firm of engineers having business premisss at 
Agarpara,.and the petitioner and the respondent occupied at 
Agarpara.a bunglow provided by‘the husband’s employers, 


In the year 1924 the petitioner went to England fora period of 
something like six months. It appears that ‘during that time the 
husband ‘took to drinking in excess and he had relations with a 
woman whose name is given in the petition as being the person 
with whom the husband committed adultery. Shortly after the 
petitioner’s return to her husband at Agarpara she discovered a 
letter written by the woman in question from which it appeared that 
this woman was expecting a child, and that she was saying that the 
present respondent was the father of that child. A child was born 
to that woman shortly afterwards, and she had been a ward at the 
St. Andrew’s Homes, Kalimpong, she wrote to Dr. Graham, who is 
in charge of those Homes, a letter in which she told him that she 
had had relations with the respondent as a result of which the child 
had been born to her. Dr. Graham seems to’ have been distressed, 
and not unnaturally, that a girl who was his ward should have gone 
astray, and he came down, he says in his affidavit which has been 
put before me, to remonstrate with the respondent. It is clear and 


I am quite satisfied from the evidence of the petitioner herself and 


from what Dr. Graham says in his affidavit that the respondent 
admitted in the presence of his wife’ (the petitioner), and in the 
presence of Dr. Graham that he was the father of the child which 
had been bcrn‘to the girl who was Dr. Graham’s ward. 

-It is not usual for the Court,- generally speaking, to act on the 
uncorroborated admission of a respondent with regard to his own 
adultery, even if that admission is contained in some written docu- 
ment, But I think I can hold in the present case that the circum- 
stances are such that the admission made by the respondent before 
Dr, Graham is corroboratéd by other features in the case and, in 
particular, by. the fact, that he made other similar admistions to his 
wife on other oc casions, 

The petitioner after the interview with Dr. Graham forgave her 
husband and resumed conjugal relations with bim, asa result of 
which a child was born to the petitioner on the 1st March, 1928, 
In the meantime the husband and wife had gone-on leave to 


England for a period of some months and had réturned to Agarpara_, 


in or about October 1927. After the child was born the respondent 
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seems to have resumed his drinking habits and treated the petitioner 
with much unkindness and even violence, and his general mode of 
living was such that he was dismissed from his employment,- 

It is beyond all dispute that at that time the petition was that 
the petitioner had condoned the adullery which the husband had 
committed, and the petitioner is not in a pesition to put before 
the Court any evidence of any subsequent adultery. The ques- 


tion then arises as to whether anything which happened subse- 


quently enables the petitioner to say that there has been a revival 
of the antecedent adultery in a way which will enable her to rely 
upon it as a ground for dissolution of her marriage. 

“The respondent, as I have said, lost his employment in the 
early part of 1928. Thereupon he went to England by means of 
å passage provided by his employers, ostensibly, at any rate, with 
the object of endeavouring to obtain other employment and so to 


enable his wife to rejoin him either in England or in India. I 


did not gather from anything which the petitioner has said that 
at that time she thought that her husband had left her for bod, 
nor was she herself intending at that time to refuse to have 
anything more to do with him, should an opportunity have come 
for them to resume life together. It would, therefore, be difficult 
for the Court to say that at the time when the husband- went to 
England in the way I have described there was in law, any 
desertion, or at any iate desertion, of the kind which would 
constitute a matrimonial offence. But nothing more was heard 
by the wife from her husband for a considerable time. It seems 
that she wrote to him from time to time over a period of two or 
three years, but she received no reply to any of her communica- 
tions; Sometime in the year 1931 however she received a letter 
which apparently came from South Africa but which contained 
no address, and in that letter the respondent said he was in very 
low water financially and there were indications that he had no 
intention either of rejoining his wife or providing for her subsis- 
tence. 

This suit was instituted on the 26th August, 1933. Having 
regard to the facts of the case which I have briefly outlined I 
think it is not unreasonable to hold that, at any rate, by the date 
of the petition there had heen such conduct on the part of her 
husband as would constitute, in law, desertion for a ‘period of 
two years or upwards. That is a matiimonial offence, and it is 
clearly the law that any matrimonial offence. committed subse- 
“quent to the condonation of a prior matrimonial offence 
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operate so as to revive that prior offence and to such an extent 
as to enable the`petitioner to rely upon it as affording a ground 
or one of the grounds for seeking dissolution of marriage. Ir 
this case the original offence was that of adultery (upon the 
assumption that that particular offence was revived by the subse- 
quent desertion) wbich is of itself sufficient in law to found a 
petition for dissolution where the suit is brought under the Act 
of 1926, 


` 


Looking at this matter as a whole I think I should be justified 
in holding that the petitioner has satisfied the Court upon the 
facts that she is entitled to a decree. At first sight it would 
appear as if the petitioner might find her way barred by reason 
of the apparent delay in the institution of the proceedings, If 
there was any unnecessary’ delay, it seems to have been due to 
a two-fold cause (1) that the petitioner was misinformed, if not 
ill-advised or rather wrongly advised, as to her legal position, 
and,(2) that owing to her husband’s neglect to provide for her 
she was not in a position findncially to instruct experienced solicitors 
to institute the necessary proceedings. The financial circums- 
- tances of the petitioner also make it quite clear that it was reason- 
able and proper that she should institute this suit in India, and 
I accordingly hold that there was sufficient ground for bringing 
these proceedings in India rather than in the High Court in 
England. 


No question arises as to the domicile of the parties, Both 
the husband and the wife were of English domicile to their marriage 
and have retained their English domicile evcr since. 


I desire to add that the circumstances of this case are such 
as to show not only the desirability but indeed the ‘necessity of 
having befcre the Caurt in matrimonial suits proper oral evidence, 
and 1 say most emphatically that, in my opinion, it is altogether 
undesirable, and indeed contrary to established practice, to accept 
évidence on affidavit, especially evidence of the petitioner, except 
as regards evidence other than that of the petitioner in some very 
exceptional circumstances,- and not otherwise. In my opinion 
this was clearly a case where there was no sufficient reason why 
the petitioner herself should not come before the Court. . She 
has now come- before the Court having taken advantage of the 
opportunity which I gave her by standing this matter over from 
the 28th August last till now and having heard what she has to 


say and having considered the evidance givan on afidavit by 
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Dr. Graham, I pronounce a decree nisi, grant the petitioner custody 

Of -the child of the marriage and make an order for costs of the 
proceedings as against the respondent. 


(VoL. LXIL 


Messrs. Orr Dignam & Co.: Solicitors for the Petitioner. 


- 


P. R | | | | Decree misi granted, 


- ° CIVIL REVISION. 


Before Mr. Justice S. K. Ghose. 
SERAJUL HAQUE AND OTHERS X 
0. 


KASHIM ALI KHAIRATI AND ANOTHER.* 


Civil Procedure Code (Act V of 1908), Section r5t—Inherent powers of the . 


Court, whether limited by the Code and when such powers can be intohed. 


The inherent powers prescribed by se.tion 151 of the Code of Civil Procedure 
are not limited by the Code, but where there is an express provision in the Code 
for dealing with a certam matter, the inherent powers of the Court should not 
always be invoked on failure of such provision. -7 


Haridas Mukherjee vw. Bejoy Krishna Das (1) and K. B. Dutt v, Sha vsuddin 
Shah Sakeb (2) referred to. < > 


In an application under Order 9 Rule.13 of the Code of Civil Procedure, when 
the Court finds that the fact of the applicant being prevented by sufficient cause 
from appearing has not been proved, it cannot again exercise its inherent powers 
under Section 151 of the Code of Civil Procedure and restore the suit 


Application under Section 115 of the Code of Civil Procedure by 
the Petitioners (Plaintiffs). > 
The material facts appear from the judgment, 
Mr. Phani Bhusan Chakravarti for the Petitioners, 
No one for the Opposite Party. 


* Civil Revision Case No. 1547 of 1924. 
(1) (1929) 24 C. W. N. 222. 
(2) (1930) 34 C. W. N. 419. 
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The judgment of the Court was as fullows :— 


The petitioners in this Rule are the plaintiffs in an ejectment 
guit and the Rule is directed against an order setting aside an 
ex parte decree and directing that the suit should be reheard. It 
appears that on 3rd May, 1934, the plaintiffs were ready but the 
defendants applied for time on the ground that some of their 
witnesses were ill and others were absent. This application was 
refused whereupon the defendants did not appear though called to 
do so repeatedly. As the result the suit was decreed ex parte, 
Subsequently the defendants opposite parties filed an application for 
restoration of the suit under Order 9, Rule 13 of the Code of Civil 
Procedure. Their plea was that they could not come ready on the 
date fixed because certain documents were lost and some witnesses 
were ill. The learned Munsiff in his judgment, dated 8th September 
1934, found that the evidence adduced~ bythe petitioners was 
insufficient and unconyincing. That would have been a good reason 
for dismissing the application -under Order 9, Rule 13. But the 
learned Munsiff proceeded as follows :—‘ But as the petitioners 
want a fresh trial of the suit and as the subject-matter therein com- 
prises their homestead, I think it expedient for ends of justice to 
allow them a further opportunity to substantiate their defence. ” 
Thereupon he ordered that the suit should be restored. It is 
quite’clear from this that the application was heard as an application 
under Order ç, Rule 13, but the Court was not satisfied that the 
applicants were prevented by sufficient cause from appearing. That 
should have been the end of the matter. But apparently the 
learned Munsiff proceeded to restore the suit by exercising his 
powers under Section 15: of the Code of Civil Procedure. It is 
quite true that those inherent powers are not limited by the Code, 
but on the other hand where there is an express provision in the 
Code for dealing with a certain matter, it 18 not always the case that 
on failure of such provision the inherent powers of the Court 
should be invoked. It is for this reason that’ invoking of such 
powers has been discouraged from time to time, as for instance in 
the cases of Haridas. Mukherjee v. Bejoy Krishna Das (1) and K. 
B. Dutt vy. Shamsuddin Shah Shakeb (2), Those are cases ofa 
somewhat similar type, the applicants having filed applications under 
Order 9, Rule 13 of the Civil Procedure Code and the Court 
restoring the suits on other grounds. It was held that ‘the Court 


(1) (1929) 34 C. W. N. 222. 
- (2) (1980) 34 C. W. N. 419. 


259, 


Civ. 


1935: 
A tell 
Serajul Haque 
v. 
Kashim Ali Khairati 


a 


February, 2I, 


D mamng 


* 
> 


`” 270 


scala Haque’ 
. Kashim Ali Khairati. 


a 


pi 


~ 


- Crvin. 


1935. 
< Samya 


CRIMINAL.. 


enaa 


1935. 
cunt 


Pa 


Fuly, 10. 


# 


Gai 


~ 


© 
~ 
~~ 


= 


S THE CALCUTTA LAW JOURNAL _ 


[Von LATI, 


” 


should not do that. I think that on the facts of the present case 


. the Court was wrong in allowing the application for restoration of 
| the Suit. - ` i 


The Rule must, therefore, ne made absolute. There will be no 


f order as to costs. 


BR. e 4 __. Rule made absolute, 


ae AL REFERENCE: 


r i t 


Bef Mr. Justice 7. Lae Williams and Mr paises R, £. Jack: 
s R. BAGNALL ` EA 


~ 


D. 


Mrs, DEANE AND OTHERS,* 


+ 


Hire-purchase agreement— Seisure of property for default of paytnent” of 


hire—Dismissal of complatrit but search warrant to recover machins and- 
make it cver to complainant issued—Such order of Magistrate, if - 


bad j 7 Aa 
y ~ 5 z “ 
à k s a “a 


c 


_ - A Singer Sewing machine was purchased: by the complainant from the’ 


“ Singer Sewing Machine Company ona hire -purchase agreement, ` The com- 


_ plainant having made default in payment of monthiy hire, the company ‘removed | 


the machine from the héuse-ot the complainant uńder the terms of the agreement. 


Thereupon the complainant filed complaint before the Police Magistrate and 


prayed for the issue of search warrant, The Magistrate held that no crimi- 
nal action would lie but be issued a search warrant to recover the machine and 
make it over to the complainant. . i 


Held, that the Magistrate had no anthority to jai such an order, ‘he, 8 


having ‘dismissed the application of the complainant was not ig a-position to 


i 


make an order for the issue ofa _search warrant or that the machine should be - 


banded over to the complainant. 


Reference under Section 438 of the Code, of Criminal 
_ Procedure, ih 


~ = i 
“eT 

~ = 

č 


*Criminal Reference No. 8 of 1935 by T.H Ellis, Esqr., "Sessions Judge 


of 24 Parganas, recommending that the order Si Mr. H. N. Dutt; Eolice Magis- 


D 
ni 
” 


trate, Sealdah, be set aside. - 


+ 


Vor, LATI) HIGH COURT. 


Mr, Suresh Chandra Taluqdar for the Accused, 

No one for the Complainant. 

The facts fully appear from the following extract from the letter 
of Reference, 

1. Lrefanalysis of the case: The complainant S, R. Bagnall 
purchased a Singer sewing machine from the Singer Sewing 
Machine Company on 2/5/1932 for Rs. 260 on a hire-purchase 
agreement. He agreed to pay the price of the machine by monthly 


instalments of Rs. 5. He defaulted in his payment of the monthly ~- 


rent fur four conseculive months from November, 1934, and the 
employees of the Singer Sewing Machine Company on 27/2/1935 
removed the machine from his possession. On 28/2/1935 he 
appeared before the Police Magistrate at Sealdah, alleged that 
the employecs of the company had committed offences under 
Sections 448 and 379 Indian Penal Code and asked for the issue of 
a search warrant. The learned Magistrate sent the case for an 
enquiry and report to Rai Bahadur S, C, Sarker, and on 29/3/1935 
he actepted his report and held that no criminal action could 
lie. At the same time he issued a search warrant to recover 
possession of the machine which was to be made over to the com- 
plainant S. R. Bagnall on a bond for Rs, 100, 

2. The order recommended for revision, is the order of the 
learned Magistrate dated 29/3/1935 directing the issue of a searcn 
warrant. 

3. This order is based onan erroneous view of the facts of 
the case and, in my Opinion, should be set aside. 

4. Grounds: It has been held by the Hon’ble High Court 
ina similar case, Mohammad Abdul Khoyer v, Asgar Khan (1) 
a cate to which the Singer Sewing Machine Company was a party, 
that where there is a hire-purchase agreement entered into be 
tween the Singer Sewing Machine Company and another party 
in respect of a sewing machine and there isa default in payment 
ofthe monthly rent agreed upon, the employees of the Company 
cannot be held guilty of any offence for the removal of parts of 
the machine. Inthe ruling reported a reference has been made 
to clause (d) of the Agreement under which the Company 
is entitled to enter premises in the occupation of the hirer, and 
to seaich for and to take possession of a sewing machine and its 
accessories. On the strength of this ruling, the learned Magistrate 
should have held as he has rightly found—that no cıiminal action 
can lie. Having come to that finding, he should have disn issed 

(1) (1933) 58 C. Ls J. 434, 
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the case under Section 203 Criminal Procedure Code and should 
not have issued any search warrant, 

I’ would, therefore, recommend that the order of the learned 
Magistrate be revised, that the complaint be dismissed under Sec- 
tion 203 Criminal Procedure Code, and that the order for the issue 
of a search warrant be quashed. 4 

The judgment of the Court was as follows : 

Lort-Williams, J. This is a reference under section 438 of 


- the Code of Criminal Procedure. 


The complainant purchased a Singer Sewing Machine on a 
hire-purchase agreemént. He. paid. about Rs. 120, when he made 
default in payment of the monthly hire for four consecutive months. 
Thereupon, the Singer Sewing Michine Company sent an employee 
to his house to remove the machine as they were entitled to do 
under the terms of the agreement. This was on the 27th of 
February, 1535. On the next day, he appeared before the Police 
Magistrate of Sealdah and alleged that the employee of the-Com- 
pany had committed criminal trespass and theft and ask@d for 
the issue- of a‘ search warrant. The learned Magistrate. send 
the-case for enquiry and, on the 29th March, upon the report, 
held that no criminal action would lie. „Nevertheless, - hey issued 
a search warrant to recover, the machine: which. he ordered to 
be made-over tothe complainant S. R. Bagnall on a bond for 
Rs. rco. 


s _ This order the Magistrate had no authority to make. He-had 


i¢Cjected the application of the complainant, and ought to have 


_ dismissed the complaint under section 203 of. the Code of Crimi- 


nal Procedure. After that, he was not in-a position to make an 
order for the issue of a search warrant or that the machine should 


-be handed over to the complainant. 


“The Sessions Judge has, in these Sean recommended 
that the order of the Magistrate be revised and the complaint be 
dealt with under section 203 and tbat the order for issue of a 
search warrant be quashed.. This, accordingly, is the. order of 
this Court, / 

The reference is accepted, 


Jack, J. I agree, 


P, R , Referenze accepted, 


~ 
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APPELLATE CIVIL, 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
A. G. R. Henderson, 


MAHARAJA SASIKANTA ACHARJEE CHOUDHURY Civit. 
D. 1935. 
RAJENDRA KUMAR CHAKRAVARTY AND OTHERS," July, 11, 15, 18. 


A 


Estates Parbition Act (V B.C. of 1897), Sections 23, 25, r19-~Partition by 
Collector—Furisdiction of Civil Court to effect partition, when ousted, 


Section 119 of the Estates Partition Act, excludes the jurisdiction of the 
Civil Court when the question raised before it relates to question of apportion- 
ment of Government revenue between the separate estates formed out of the 
parent estate or to the details of partition, but it does not oust the jurisdiction 
of the Civil Court in matters which involve question of title : Matangini Ghose v. 
Monmohint Ghose, (1) and, Kedar Nath Sanyal v Naresh Chandra Ghose 
(2) referred to. j 


A” Civil Court has jurisdiction to decide questions ‘of title or extent of 
interest not only between a proprietor and a stranger but also between proprietors 
themselves, 

Section 25 of the Estates Partition Act contemplates a suit in the Civil 


Court raising the same questions ag are referred to in Scction 23~of the 
Act.. i 


So when a collector proceeds with the partition alter the enquiry held by 
him under Section 23 clause ‘a) of the Estates Partition Act, after enquiry held 
by him into the question of possession, the proceedings thereafter will be 


“controlled by the decree in the title suit contemplated by Section 25 of the 
Act ` | 4 


Raghunath Pershad v. Khajet Mahomed Gawahar Ali (3) referred to, - 

Appeal by the Defendant No. 1. ; 

Suit fora declaration. . 

The material facts appear from the judgment. 

Messrs. Jogesh Chandra Roy and “Nagendra Nath Bose for the 
Appellant. 7 

*A ppeal fron Appellate Decree No. 2048 of 1932 against the decree of 
S. Bhattacharji, Esqr,. Additional District Judge, qth Court of Zillah 
Mymensingh, dated tho toth June, 1932, modifying the decree of R. K. 


Gupta, Esqr., Subordinate Judge, 1st Court, Mymensingh, dated the aand of 
December, 1950. 
(1) (1927) I L. R. 55 Calc. 332. 
(2) (1930) sa C. L. J. 247. 
(3) (1905) 3 C. L. J. 35t |. 
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Messrs, Bejoy Kumar Bhattacharjee, Kali Kinkar Chakravarti 
and Surajit Chandra Lahiri for the Respondents. 

The following judgments were delivered, 

Nasim Ali, J. :—Estate No. 2 of the Mymensingh Collectorate 
was partitioned by the Partition Deputy Collector into separate 
estates on 24th February, 1926. We are informed that the partition 
proceedings are still pending in appeal before the Collector. By 
the order of the Partition Deputy Collector, under Section 57 of 
the Estates Partition Act the plaintiffs in the suit, out of which this 
appeal arises, in their share got Rs, 38-1-o as assets out ofa 
Mouza called Daribhabakali. The Deputy Collector partitioned the 
estate on the footing that the estate was not divided by private 
arrangement formally agreed to by all the proprietors and that the 
proprietors were not in possession of separate lands representing 
their interest in the estate. On 7th September, 1928, plaintiffs 
commenced the present suit in the Court of the Subordinare Judge 
at Mymensingh for a declaration that the interest in the parent 
estate is the proprietary right over certain specific lands only iff one 
Mouza, viz, Mouza Daribhabakhali in pursuance of a private 
arrangement formally made and agreed to by all the proprietors of 
the estate and alsoa decree made by the Civil Court in Partition 
Suit No. gt of 1890. They accordingly prayed fora declaration 
that they were entitled to have their names registered under ‘the 
provisions of the Land Registration Act to the extent of their 
interest and to have the specific lands in their possession assigned to 


them as a separate estate. 


Only defendant No. ıt contested the suit. His main defences 
are s — 

(1) That the Estate No, 2 was never amicably partitioned 
between the proprietors thereof but that for convenience of posses- 


sion some co-sharers hold some Mouzis exclusively and similarly 


other co-sharers hold some other Mouzas exclusively, and the 
remaining Mouzas are held by all the co-sharers jointly ; 

(2) that the Civil Court.has no jurisdiction to interfere with the 
allotments made by the Partition Deputy Collector. 

The trial Court found that there had been an amicable partition | 
as alleged by the plaintiffs and decreed the suit. On appeal by the 
defendant No. 1 10 the lower appellate Court, the learned Addi- 
tional District Judge has affirmed the finding of the trial Court that 
there was a private partition. He however rejected the plaintiffs’ 
prayer for a declaration that they were entitled to have their names 
registered in respect of the specific lands belonging to them in only 
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one Mouza under the provisions of the Landj Registration Act. 
Subject to the above modification he has affirmed the decree of the 
trial Court. Hence the present second appeal by defendant 
NO. 1. 
Mr. Roy, on behalf of the appellint has raised two com 
tentions:— 2 ot 
(x) That the present suit is not-mairitainable in law ; and 
` (2) that the decree passed by the lower appellate Courtis not 
warranted by law. As regards the first contention, Mr. Roy has put 
his argument thus: Plaintiffs’ prayer fora declaration about the 
extent of their interest in the estate is based on the story of private 
partition. The Partition Deputy Collector rejected the said story, 
consequently the sama matter cannot be re-agitated in the Civil 
Court. Phintifs cannot get a declaration about the extent of their 
interest from ths Civil Court. Now under Sectiong of the Civil 
Procedure Code the Civil Courts have jurisdiction to try all suits of 
a Civil nature, excepting suits of which their cognizince is either 
exptessly or impliedly barred, -It Sadia be disputed that the 
present’ suit is a suit of civil nature. The question then is whether 
the present suit is barred expressly or impliedly by any other law. 
Mr. Roy’s contention that it is barred by Section 119 of the Estates 
Partition Act. That section lays down that certain orders made by 
the partition authorities under the Estates Partition Act cannot be 
set aside by the Civil Court. An examination of the provisions of 
‘ that section shows that the order mentioned therein relate to the 
mode of division of Government revenue or to the details of parti- 
lion. Section 119 therefore excludes the jurisdiction of the Civil 
Court when the question raised before it relates to question of 
apportionment of Government revenue between the separate estates 
formed out of the parent estate or to the details of partition, but it 
_ does not oust the jurisdiction of the Civil Court in matters which 
involve question of title. [See Matangini Ghose v. Monmohini 
. Ghose (1) and Kedar Nath Sanyal v. Naresh Chandra Ghose (2). 
Now in the present suit the question raised is a question about the 
extent of plaintiffs’ interest in the estate. “ Although in popular 
language the extent of interest of a person in an estate would ordi- 
narily denote his share in the ettate and a question of extent of 
interest would be equivalent to a question of the extent of such share 
according to the phraseology adopted in the Act, the extent of 
interest of a person in ths estate my be represented by specific 
(1) (1927) 1 L R 55 Cale. 392. 
(2) (1930) 52 C, L. J. 247. 
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lands, and consequently a dispute as to the extent of such interest 
may necessarily involve a question as to the extent or quantity of 
land which represents such interest.” [See Raghunath Pershad 
Narain Singh v, Khajeh Mahomed Gawahar Ali (1)|. If such a 
question is raised before the-Collector, he determines it under 
Section 23. But Section 25 contemplates a suit in the Civil Court 
rai ing the same questions as are referred to in Section 23. There- 
fore when the Collector has determined under Section 23, Clause (a) 
to proceed with the partition after the enquiry held by him into the 
question of possession, all the proceedings thereafter are necessarily 
subject to and controlled by the decree in the title suit contem- 
plated by Section 25., [See Raghunath Fershad’s case (1) cited 
above)|. Sections 23 to 27 of the Act show that a Civil Court has 
jurisdiction to decide questions of title or extent of interest not only 
between a proprietor and a stranger but also between proprietors 
themselves. The provisions of the Act therefore do not empower 
the revenue authorities to determine finally the question of extent 
of interest or of right or title. The suit is therefore not barred, efther 
expressly or impliedly by the provisions of the Estates Partition Act. . 
This contention therefore fails. 

The second contention of Mr. Roy relates to the form of the 
decree passed by the lower appellate Court. I have already 
pointed out thdt Section 25 provides for a suit for determination 


_of the question of right or title. Sections 26 and 27 define res- 


pectively the effect of the decree in the Title suit made while 
partition proceedings are in progress and made after partition 
proceedings have been completed. “Elaborate provisions are made 
which lay down that the decree shall be made in recognition of 


the partition proceedings and shall be framed in such a manner 


that the- partition proceedings may not be nullified. The dis: 
tinction between the casein which a decree is made when par- 
tition proceedings are in progress and the case in which the decree 
is made after the partition proceedings have been completed. 
appears to be broadly this, namely, in the former case the success- 
ful litigant in the Court, may ask for.a sub-division in the new 
Estate into which the lands claimed by him have fallen whereas 
in the latter case, the successful litigant occupies merely the 
position of a co-owner with the proprietors of the new Estate with- 
in which the disputed lands have been included”. [Raghunath 


'Pershad’s case (1)]. As the partition proceedings are now pending in 


appeal before the Collector, there will be no difficulty in giving 
(1) (icon 2 C. L. J. 251 (356). 


F 
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effect to the decree made inthe Civil suit by the sub-division of 
the New Estate into which the disputed lands have been included. 
If, however, the partition proceedings are taken to have been 
completed within the meaning of Section 27, in view of the fact 
that the plaintiffs’ interest is the proprietory right over the specified 
lands in the disputed Mouzi and held by them in severalty and 
they are therefore entitled to have assigned to them as their 
separate Estate the specific lacds under Section 5, clause (2) of 
the Act, the decision of the Courts below is to be taken in effect 
ag a direction to the Collector to divide off the lands from the new 
Estate and to assign them to the plaintif as a separate Estate in 
accordance with the provisions of Section 28 of the Act. The 
second contention therefore also fails. | 

The words “and their right to have their names registered with 
respect to the same Share” inthe decree of the lower appellate 
Court are expunge], 

Subject to the above modification the decree of the lower 
appellate Court is affirmed. The appeal is dismissed with costs, 
Hearing fee one cold M ohur, l 

Henderson, J. I agree. 
P. R. < Appeal dismissed, 


CIVIL REVISION. 
Before Mr. Justice Re C, Mitter. 


CHANDRA KANTA HAZRA 
We 2 : 
RAJANI KANTA DAS AND OTHERS,” 


Vakalatnama—Authority of pleader to present plaint, if can be given orally— 
Omission by plaintif to sign Vakalatnama—Presentation of plaint 
without such written authority, if and when can be condoned by Court 
~—FAlaint if to be taken off the file if the defect is not cured—Subsequent 
signing of the Vakalatnama without reference to Court, if can be allowed— 
Civil Procedure Coda (Act V of 1908), Order 3 rule 4 
*Civil Revision case No 1167 of 1934 against the judgment and decree of 

Mr. W. C. Ghose, Additional District Judge, 24 Parganas, dated 7th August, 

1934, reversing the judgment of Babu Charu Chandra Ganguly, Munsiff, Diamond 

Harbour, dated the 1sth May, 1934. 5 
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Ciy. A question of limitation wrongly decided cannot be interfered with in revision 
1935. by the High Court. ` 
Naam an 


: The presentation of a plaint by a pleader with a printed vakalatnama -with- 
Crandra Kanta j : : : 

Hazra out the signature of the plaintiff but accepted by the pleader isan irregular 
presentation and it can be regularised in one manner only i. e. by-an 
order of condonation passed by the Court. The plaintif has to make an 
application pointing out the defect giving reasons as to why the defect crept 
in and asking the Court to allow him to remedy it, If the Court grants such 
application the plaint must be taken to have been presented duly on the date 
it was in fact presented but if such application is refused the platnt has to be 
taken off the file. Í 


A party should not be allowed to uge that he himself has put the thing 
in order by altering or correcting the record himself without reference to 
Court. 


v. 
Rajani Kanta Das. 





The fact of the authority of a pleader to act on behalf of a particular person 
can be brought to the notice of a Court in one manner only $ e. by showing 
a written authority filed in Ccurt as prescribed by Order 3 mle 4 of the Civil 
Procedure Code. Such power cannot be given orally. 


So when a plaintis presented without any such written power it will be 
taken to have been irregularly presented and unless such irregularity is Pemoved 
by condonation of the Court it should be rejected. 

Application under Section 115 of the Code of Civil Procedure 
by the Petitioner (Plaintiff). 


The material facts will appear from the judgment. 
Messrs, Hiralal Chakravarti and Rabindra Nath -Bhatta- 
chavjee for the Petitioner, 
Dr, Bijan Kumar Mukherjee and Mr. Bijayesh Mukherjee for 
for the Opposite Party, 
CG A.V. 
The judgment of the court was as follows: 


ja KEN This Rule has been obtained by the plaintiff whose suit has 
== been dismissed on appel by the learned Additional District Judge 
` `- of Twenty-four Perganas, The learned Munsiff of Diamond Harbour 
decreed the same, but the learned Additional Judge has held that 

it is barrel by time. S 


‘It is alleged by the plaintiff that the defendants borrowed 
Rs, 200 from him on the arst July, 1930, and that on the same date 
they executej a promissory note in his favour. The suit is on this 
promissory note, valued at Rs. 600, which includes the principal lent 
and the interest due atthe date of the suit. The plaint was filed 
in Court on the 13th Jun3, 1933, and if it was properly presented on 
that date, it was within time, but there was a defect in the presenhta- 
tion of thè plaint and how far the said defect is fatal to the plaintiffs’ 


` 
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claim was the controversy between the parties in the Courts below 
and is the controversy before me. 

The plaint was filed by a pleader, but it was accompanied by a 
printed form of a vakalatnama which the plaintiff had not signed. 
The filing pleader signed his acceptance on the back of tke 


- vakalatnama, On or shortly after the 2oth March, 1¢34, somebody 


Pad 


on the plaintiff's behalf discovered that the vakalafnama on the 
record was one which had not been signed by the plaintiff and 
between that date and the 3rd May, 1934, the records were 
tampered with, as is the finding of both the Courts below, and the 
plaintif’s signature on the yakalatnama was put in surreptitiously. 
On the discovery of the said defect, the Court was not apprised of 
it, no application was made to the Court praying for the supply of 
the defect, but the plaintiff took the reprehensible course of working 
underground and when the tampering was detected, pursued the 
equally reprehensible course by seeking to maintain by evidence, 
which has been found to, be perjured, the position that the signature 
of theeplaintiff was on the vakalafnama from the beginning. 

The Court of first instance, overruling the defence, found that 
the loan hal in fact been taken by the defendants and that the 
promissory-note was a genuine one. Dealing with the question 
raised by the defendants that the suit must be taken to be instituted 
on or after the zoth March, 1934, when the plaintiff put his signature 
on the vaka/atnama, and not on the 13th June, 1933, and so barred 
by-limitation, the trying Court held that the pleader had in fact 
authority from the plaintiff to file the suit, that the omission to sign 
the vaka/atnama in time was obviously an oversight and that the 
signing of the vaka/afnama at a subsequent stage had cured the 
defect, It held accordingly that the suit was not barred by time, 
and for supporling its judgment the said Court relied upon the case 
of Khaira v, Nathu (1) and Chhayamanessa Bibi v. Basiram (2). 
The learned Additional District Judge bas held that Chžayama- 
nessa’s case (2) is distinguishable, that the suit must be taken to be 
filed after the zoth March, 1634, and was barred by limitation.. He 
accordingly dismissed the suit. 

Mr. Chakravarty, who has appeared in support of the Rule, has 
contended before me that (z) as soon asthe vakalatnama, was 
signed by the plaintiff, , the defect in the presentation of the plaint 
was cured, and the date of the institution of the suit must be taken 
to be the 13th June, 1933 ; and (2) that the amendment of order 3, 


(1) (1920) 55 I. C. 990. 
(2) (1910) L L, R, 37 Cale. 399. 
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——— 


rule 1 by the omission of the words “ duly appointed to act á 

1935; makes the presentation of a plaint bya pleader authorised orally 

; to be a valid presentation and that order 3, rule 4 is only a mandate 

to a pleader and its breach or non-observance isa matter between 

Rajani Kanta Dag, the pleader and the Court, which may subject the pleader to. disci- 

aa: plinary action, but cannot operate to affect his authority to represent 

his client. On these grounds, he contends that the point of limita- 

tion has been wrorgly dccided by the learned Additional District 

Judge. In my judgment, there is considerable difficulty in the 

plaintifs obtaining relief in revision. Apart from the reprehensiole 

course of conduct which he had chosen to adopt, which would 

make a Court of revision reluctant to exercise its discretion in his 

favour, there are many other obslacles in his way. Ifthe question 

of limitation has been wrongly decided by the lower Appellate 

Court, it has been considered and wiongly decided. Section 115 of 

the Code of Civil Procedure would not in such cases give me the 

: authority to interfere [Ram Gofal Jhoonjhoonwalla v, Jaharmall 

Khemka (1) and Makim Chandra Pal Chaudhury v. Mirsa Ahmed 

Ali Khan (2)|. But Ido not wish to rest my decision cn this 

ground alone, as, in my judgment, the decrce mace by the lower - 
Appellate Court has got a broader foundation to rest upon. =~ 

To support their respective contentions, the learned Advocates fur 

the parties have, besides referring to the relevant provisions of the 

Civil Procedure Code, cited before me a number of cases. For the 

petitioner, reference las been made tothe casesof KAatra v. 

Nathu (3), Mohamed Jafer va Sheth Aimed (4), Banwari Rai v, 

Chetr Lal Rai (5) and Daltu v, Bhan Singh (6) and for the 

opporite parties to Sri Chandan Bhuya v. Haroo Sethi (7) and 

Sheik Talak v, Sarwan Sañu (8). It would not be profitable to 

-examine these cases asin none of them the matter has been dis- 

cussed with any degree of fulness. Some of them lay down the 
governing rule without any attempt to support it by any reason. 

As the Code of Civil Prccedure stands, a suit begins by the 

presentation of a plaint, No other mode for instituting a suit has up 


Chandra Kauta 
Hazra 


(1) (aga) 1. L R. 39 Cale. 473. 
(2) (1015) 22 C. L. J, 564. 

(3) (1920) 551. ©. 960. 

(4) (1926) 28 Bom, L. R. 538. 
(5) (1923) 74 I. C. 1033. z 
(6) (1924) 88 I, C. ‘235. 

(7) (1895) 13 C, L. J. sag. 

(8) (1918) 55 1. C, 291, 


~ 
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to now been prescribed: (Section 26). The plaint has to be pre- 
sented by somebody, by the plaintiff appearing in person, or some- 
body on his behalf. Inthe case before me the presentation was by 
a pleader with, I will assume, an oral authority from the plaintiff 
to present the plaint, He had admittedly no` written authority on 
the 13th June, 1933, because on that date when he presented the 
plaint, he had accepted a.printed form of a vakalatnama executed 
by none. In my judgment, if the presentation of a plaint is an 
irregular presentation, the matter can be regularised in one manner 
and one only, namely, by an order’of condonation passed by the 


Court. The plaintiff thas to make an application pointing- 


out the defect, giving ‘the reasons as to why the defect 
crept in and- asking the Court to allow him, to. remedy. 
it. Ifthe Court grants his- application, the plaint must be taken 
tó be presented duly on the date it was in fact presented 
[Chhayamannessa v. Basiram (1) ]. ‘If the Court refuses the 
application, the plaint has to be taken ‘off the file. But certainly 
a party will not be allowed to urge that he himself has put the 
thing in order by altering or correcting the record himself without 
reference to the Court. 

Dr. Mukherjee, on behalf of the Opposite Parties, has cons 
tended before-me that there was in the eye of law no presentation 
of the plaint onthe 13th June, 1933. Ido not think it would be 
necessary to goto that length -in the present case, for if I-hold 
that there was an-irregular presentation of the plaint on that date, 
on the principles I have formulated above the Plaintiff is out 
of Court, and the proper order of the Court should -have been 
to order the plaint off the file; unless the Court thought fit to 
allow the defect to be corrected and to condone the irregularity. 
It is not a right procedure to allow the defect to: remain, and 
to throw out the suit onthe ground that it was barred by limita- 
tion on the-date when the Plaintiff by adopting ‘questionable 
means himself cures what is considered to'be a defect. 


The important question, therefore, is whether in the circums- 
tances of the case there was an irregular presentation of tbe plaint 
on the 13th June, 1933. I hold that at the least it was. 

Or. 3,11 of the Code. empowers an authorised agent or a 
pleader to. do what a party can do, The words “duly appointed 
to act” has been removed -by the amendinent. of 1926, and the 
words “appearing, applying” etc. have been substituted for them. 


(1) (1910) I. L. R. 37 Cale 399 
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But by the same Amending Act of 1926, the language of Or. 
3, r. 4 has undergone material alteration. Reading the two rules 
together, my view is that the ‘legislature, acting on principles of 
public policy, has deliberately enacted that a written instrument 
filed in Court can be taken as the only proof of a pleader’s 
authority to act for a person. A Court must know for certain 
what particular lawyer represents a particular party toa suit, and 
up to what point of time. This is necessary for- the proper pro- 
gress ofa suit. Occasions are not rare when the presiding Judge 
has to send for the pleaders on dates fixed for the case. Minis- 
terial officers of the Court have also occasions to ask for assistance 
of the pleaders. The opponent must also know who is the lawyer 
that represents the other side at a particular point of time in 
order to enable him to serve notices of applications and affidavits. 
For regulating the relations of a party and his lawyer, and for 
the purpose of determining the rights and obligations of a paty _ 
acting through a pleader with his opponent, not only the fact of 
delegation ofauthority to his pleader, but the terms of 
the delegation must appear in a durable form and must 
not be allowed to rest in oral communications between a 
man -and his pleader. The legislature has, therefore, thought 
it fit to enact that the mode of proof of- these matters 
should be the best under the -circumstances. It has. accordingly ` 


enacted that the power should bein writing and filed in Court - ; 


and that when authority is withdrawn from a pleader; that fact 
must appear on the records of the case. I accordingly hold 
that the fact of the authority of a pleader to act on behalf of a 
particular person can be brought to the notice -of a Court in one 
manner and one manner only, e. g. by showing a written authority 
filed in Court. On tbe principle formulated by Lord Blackburn 
in the case of The Lord Advocate v, Lord Lovat (1) and Sir 
Lawrence Jenkins in Radha Kishan v, Khursed Hossain (2) that 
“of things which do not appear and things which do not exist, 
the reckoning ina Court of law is the same,” de non apparentibus 
ct non existentibus eadem est ratio, I hold that as the authority 
of the Plaintiff's pleader could not be in the case before me 
brought to the notice of the Court except through the medium 
of a written power from the Plaintiff, which did not exist at all 
on the 13th June, 1933, it must be taken in a Court of law that 
the pleader of the Plaintiff had no authority whatsoever to re- 


(1) (1880) L. R. 8 A. C. 279 (403). 
(2) (1919) L.R.47 L A. 11; LL, R, 47°Cale, 662, 
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present the Plaintiff on the 13th June, 1933, and to file the plaint, 

“The plaint was, therefore, putin an irregular manner and inas- 
much as the irregularity has not been condoned by the Court 
of first instance, the Plaintiff cannot succeed. 

An application to Court for permission to put the record in 
order, which he never made during the progress of the suit in the 
two Courts below would now come with a bad grace from the 
Plaintiff and would certainly be not entertained, seeing that he not 
only tampered with the record but also sought to support a ae 
case relating to the vakal/afnama with perjured evidence, 

The Rule is accordingly discharged with costs ; hearing-fee, 
2 gold mohurs. 


PRR > Rule discharged, 


\ 


APPELLATE CIVIL. 


Before Mr. Justice R, C. Mitter, 
BENGAL PROVINCIAL RAILWAY Co. Ltd.. 


ie v. 
RAJANI KANTA DE AND OTHERS,* 


Damages—Excavations—Deepening of pit by owner of land—No negligence— 
No easement—Lateral support of building—No cracks appeared on the 
building shortly or immediately after excawation—Natural right of 
support. ai 
An owner is entitled to use hls land in any way he pleases if he does not 

act in a negligent manner, If there is no negligence on his part, when a 

lawfal act of his done on his own property causes damage to his pets OneuR 

the law would give the neighbour no relief. 


There is a nalural right of support from neighbour's land, but that right is 
only in respect of land in unburdened and natural state. ; 


*Appeal from Appellate Decree No. 1978 of 1933 with Cross-objection, 
against the decree of Babu Basanta Kumar Roy, Additional Subordinate Judge 
of Burdwan, dated the 29th June, 1933, modifying that of Babu Gobinda Prasad 
Palit, Mun siff, and Court, Burdwan, dated the a7th May, 1992. 
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An owner has got no right for the sup port of his building or of his land 
bardened with the additional weight cf his building unless such a right has 
been acquired as an easement, If there is no easement, te have lateral support 
of his building, on his neighbour’s ‘land, the neighbour is within his rights to 
make: excavation on his own land; and provided that he dces not act 
negligently, he is not liable at all for damages ‘caused to the building of his 
nelghbour. - 


„Wyatt v. Harrison (1) and Clark and Lindsell on Torts (Sth Ed} p. 249 
referred to. . 


The defendant company had Bana pits on their cwn land. The pit had 
ben in existence froma very long time. The p’aintiffs had their hut near 
the burrow pit on their own land, butin the year 1927 they replaced their hut 
by a masonry building, which was raised close to the pit. In February, 1930, 
the defendant company deepened the pit. At the time of the digging operations 
no damage was caused to the plaintiffs’ building. It was only after the rains 
had set in, in July, 1950, that cracks appeared in the building. Hence the 
plaintiffs claimed damagés and prayed for permanent injunction restraining 
the defendant company from deepening the burrow pit or digging further barrow 
pits near about the plaintiffs’ land in such a way as would endanger the stability 


of thelr building. It was found as a fact that the digging was not d®ne ina 


negligent manner : 


4 


Held, that the plaintiffs had no right to claim support from the defendant 
company’s land, of their land burdened by their building, and inasmuch as there 
was no evidence to show that their land would have subsided if in a natural 
state and unburdened with their building, by reason of the excavations made : 
by the defendant, the plaintiffs were not entitled to get damages from the defen- 
dant for lawful act done on their own land, an act which as owner they were 
entitled under the law to do. If the defendant company had been guilty of - 
negligence in doing the particular act, the plaintiffs’ case would have ah on a 
different footing. The suit was dismissed. 


Appeal by the Defendant Company. 

Mr, Sitaram Banerjee for the Appellant. 

Mr. Prokash Chandra Bhose for the Plaintiff Respondent. — 
The following judgment was delivered ; ; 


This appzal is on behalf of the Bengal Provincial Railway 
Company, Limited, defendant No. 1, against the judgment and 
decree of the Additional Subordinate Judge of Burdwan dated © 
the 2,th June, 1933, in a suit brought by the plaintiffs for damages 
and for permanent injunction restraining the defendant company - 
from digging burrow pits or deepening them. The plaintiffs have 
gota decree for damages amounting to Rs, 10 and their prayer 
for injunction has also -been granted : kence this appeal by the 
company. ` < f - 

(1) (1832) 5 B & Ad. 871, 


Lal 
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Tte facts are these: the defendant-company have burrow pits 
on their own land, The pit in question has been in existence, 
from a very long time. .The plaintifis had: their hut. near the 


burrow pit on their own land, but inthe year 1927° or 1928 they 


replaced tleir hut by a masonry building. The building was 
raised close to the pit. In February, 1930, the men of the defen- 
dant company deepened the pit, but at the time of the digging 
operations, admittedly no damage was caused to the plaintifi’s 
building. Itis only after the rains had set in, in July, 1930, that 
cracks appeared in tke buildirg. They claimed damages from 
the railway ccmpany on account of damage done to the building ; 


and as they apprehend that further excavations would cause further - 


damage to the building they have asked for permanent injunction 
restraining the defendant company from deepening the burrow pit 
‘of digging further burrow pits near about the plaintiffs land in such a 
way as would endanger the stability of their building. In the plaint 
the ground on which the claim was based was negligence, but there 
is nò finding™by either of the Courts below that the digging was in 
a negligent manner. The fact that there was no negligence is also 
: supported by the fact that no cracks appeared on the building, shortly 
or immediately after the excavation. They appeared after the rains 
had set in and the. soil being of a sandy nature had been washed 
away to some extent. The case of negligence being out of the 
way, I do not see how the cecrees made by the Courts below 
can be supported. Apart from cases coming within the principle 
of Rylands y. Fletcher (1) an owner is, entitled to use- his land in 
any way he pleases if he does not act in a negligent manner. If 
there is no negligence on his part, when a lawful act of his done 
on his own property causes damage to his neighbour, the law 
would give the neighbour no relief. The act-of negligence, there- 
_ foré, being out of the way, the plaintiffs’ claim can only be suppor- 
ted if they had the right of lateral support from the defendants’ 
land. There is a natural right of support from bis neighbours 
land, but that right is only in respect-of land in un-burdened 
and natural state. An owner has got no right for the support 
of bis building or of his land burdened with the additional weight 
of his building unless such a right has been acquired as an ease- 
ment. If there is no easement, to have lateral support of his 
building, on his neighbour’s land, ‘the neighbour is within his 


rights to make excavation. on his own land ; and provided that . 


he does not act negligently, he is not liable at all for damages 
(1) (1868) L. R. 3 H, L. 930; 19 Li T, 220; 37 La J. Ex. 161,- 
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ae caused to the building of his neighbour. This proposition is well ` 
1935. settled on the authorities, In the case of Myatt v. Harrison (1) 


nana 


Bengal Provincial Lord Tenterden, C. J. states the law in these terms. “ The question 
RailwayCo, Ltd. reduces itself to this, whether, ifa person builds to the utmost 
Rajani Kanta De, extremity of his own land, and the owner of the adjoining land 
` digs the ground there, sọ as to remove some part of soil which 
formed the support of the building. so erected, an action lies for 
the injury thereby occasisne] ? Whatever the law might be, ifthe 
damage complained of were in respect of an ancient messuage 
~ possessed by the plaintiff at the extremity of his own land, which 
circumstance of antiquity might imply the consent of the adjoining 
proprietor, at a former time, to the erection of a building in that 
situation, it is enough to say in this case that the building: is not 
alleged to be ancient, but may, as far as appears from the declara-. 
tion, have been recently _ erected ; and if so, then, according to the 
authorities, the plaintiff is not entitled to recover. “It may bé true 
that if my land adjoins that of another, and I have not-by building 
increased the weigh t upon my soil, and my ‘neighbour ‘digs in his 
land so as to occasion mine to fall in, he may be liable to an action. 
But if I have laid an additional weight upon my land, it does not - 
follow that he is to be deprived of the right of digging. his own 
ground, because mine will then become incapable. of supporting the 4 
artificial weight which I have laid upon it. Arid this is consistent 
with 2 Roll. Ab, Trespass (I) Pl. 1. The judgment will therefore be 
for the defendant.” In Clerk and Lindsell on-Torts, eighth edition, 
page 349 it is said as follows :—" Again, the right of. , support, apart . 
from any easement to havea greater degree thereof, is limited to 
support afforded ‘to land in its natural state, that is to say, to land 
on the one hand unburdened with the weight of buildings, reservoirs 
of water or other artificial erections which would tend to increase 
the-natnral downward or lateral thrust s.s.s sess Butif, inan - 
action against the adjoining owner for ome the ar afiorded 
to the soil under the plaintiff's house and thereby causing’. the 
plaintiffs house to fall, it be proved that the land on which the 
house stood would have subsided appreciably even if it had been 
unburdened with the weight of the house, the plaintiff is entitled 
to recover in respect of the damage to the house, although it may 
be modern and no right of support for it has been acquired, An ` 
owner of a modern house which de Jacto enjoys the support of the 
: adjoining soil, though nor entitled as against the adjoining owner not 








(1) (1832) 3 B. & Ad. Byr. i 


Vor. LXE] HIGH COURT: 


to have that support withdrawn, is 
wrong: -doer, ” < 

The plaintiffs” cass is that the building 4 ig quite a recent one 
erected in 1927 or 1928, On the principles mentioned above, I am 
clearly: of opinion that the plaintiffs haye no right to claim support 
from the defendants’ land, of his land burdened by their building, 
and inasmuch as there is no evidence to show that their land would 
have subsided ifina natural state and unburdened -with their 
building, by reasons of the excavations made by the defendant, I do 
not see on what principle the plaintiffs are entitled to get damages 
from the defendant company. for lawful act done on their own land, 
an act'which as owner they are entitled under the law todo. If 
the defendant company had been guilty of negligence in doing the 
particular act, the plaintiff? case would have stood ona different 
‘footing. 

I hold, accordingly, that the Courts below have gone wrong in 
passing a decree in favour of the plaintiffs, On the principles noticed 
abawe, the plaintiffs’ suit ought to be dismissed. The result is that 
‘this appeal is allowed, the decrees of the lower Courts are set aside, 
and the plaintiffs’ suit dismissed with costs throughout. The cross 
objection of the plaintiffs is dismissed but without costs, 


'so entitled as dgainst a 


A. Te My , Appeal allowed : Cross-objection dismissed. 


~ 


Before Mr. Justice M. C. Ghose: í 


 GYANODA CHARAN BANERJI 
TER a. o D , 7 
DHARANI MOHAN ROY.* 


“Bengal Tenancy. Act (Vi of 1885), Section 19, Clause (3); suit under— 
_ Appeal against decree passed th such suit, if maintainable, 


An appeal against a decree Passed i in a suit, under section 149 ges (3) of the 
Bengal Tenancy Act, is competent. 


* Appeal from Appeilate Decree No. 1345 of 1933 against the decree of Babu 
Santosh Sil Banerji, 1st Additional Subordinate Judge of Alipore (24-Parganas) 
dated the 26th September, 1939 affirming that of Babu Jogesh Chandra Chatterji, 
Munsiff, 1st Court. Barasat, dated «rd March, 19039 
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Tirthabast Singh ve Purna Chandra Nag (1) referred to, 

Appeal by the Defendant. 

Suit under Section 149 Clause (3) of tl e Cengal Tenancy Act, 

The material facts appear from the judgment. 

Mr. Probodh Krishna Shome (for Mr. Rabindra Nath Banerji |) 
for the Appellant. 

Messrs. Heramba Chandra Guia and Junan Chandra Roy for the 
` Respondents. 

The judgment of the Court was as follows : 

This is an appeal by the defendant in a suit Lrought by the 


plaintiff under. section 149 cl (3) of the Bengal Tenancy Act, The 
defendant appellant instituted a suit for rent against the proforma 


_ defendant who under section 149 deposited the amount of rent 


into the Court and stated that the present plaintiff was entitled 
to get the same. Thereupon a notice was served upon the pre- 
sent plaintiff who acting under section 149 cl (3) duly instituted 
a suit claiming that l.e-was entitled to the rent and not defendant 
No. r. The first Court tried the suit and framed among other 
issues the following issue No: (4). Hasthe plaintif his alleged 
right, title and interest in the land in suit? No. (5) Whether the 
plaintiff is entitled to recover the rent deposited in rent suit No. 
1x Of 1931? The trial Court decreed the plaintif’s suit with 
costs. The plaintifi’s title tothe suit land was declared and it 
was declared that he was entitled to get the rent deposited in 


Tent suit No. 11 of 1931. Against that decree the defendant 


appealed. The Court of appeal below held that no appeal lay 
ina sut under section 149 cl (3) of the Bengal Tenancy Act. 
Upon hearing the learned Advocates it does not appear that 
there is any authority for the view held by the Court of appeal 
below. The Court of appeal below held that the suit under 
section 149 cl (3) is not a rent suit inasmuch it is not a suit by 
a landlord against a tenant and the language of section 153 of the 
Bengal Tenancy Act does not sustain the argument that an appeal 
would lie. Tbe observation upon that is that the trial -Court in 
this case passed a decree whereby the plaintifi’s right was-declared 
to the suit land on contest against the defendant and against 
that decree under section 96 of the Code of Civil Procedure 
defendant hasa right of appeal. To this proposition the learned 
Advocate for the plaintiff respondent had no effective reply. He 
quoted the case of Zirthabasi Singh Y, Purna Chandra Nag (1). 


(1) (1912) 16 C. W. N. 558. 
s 


Vou. LXII,)- HIGH COURT. 


In that case as in the present case the plaintiff instituted 
a suit under section 149 (3) and obtained a decree in the first 
Court, that decree was reversed by the Court of appeal. Against 
that the plaintiff made a second appeal to the High Court and 
his appeal was dismissed. Thereupon he made a Letters Patent 
appeal and Sir Lawrence Jenkine€. J. delivering judgment made 
observations that ina true case under sub-section 3 of section 149 
there would be nota decree but an order of a limited kind but 
where the suit has gone beyond sub section 3 of section 149 and 
ended in a decree then the party has a right of appeal. If Sir 
Lawrence Jenkins had held in that case that no appeal lay then 
the decree of the first Court would have been restored, But 
the plaintiff’s appeal was dismissed. It is clear that that case 
is no authority for the view that there is no appeal against the 
decree which the first Court granted in this case. 


The result is that the appeal is allowed and the case is 
remanded to the Court of appeal below to be. heard on the 
merits, 


The appellant will get his costs of this Court, 
P, Ra Appeai uilowed, 


Before Mr. Justice R. C. Mitter. : 


MAHATABUDDIN MIA 
l V. l 
MAHAMMAD NAJIR JODDAR,* 


Suit for recovery of money lent—Promissory note not admissible in evidence— 

Cause of action. 

Asa soon as‘the plaintiff proves that he paid to the defendant a sum of money 
by way of loan, he isentitled to get back the money lent with interest, though 
the promissory note cannot be introduced in evidence on the ground of 
stamp. ; 

- Sheik Abdul Rabbani v. Shyam Lal Thapa (1) referred to, 

*Appeal from Appellate Decree No. 1483 of 1933, against the decree of 
S. N. Guha Roy Esq, Additional, District Judge of Jessore—Khulna, at 
Jessore, dated the ist May, 1933, reversing that of Babu Nagendra Nath Basy 
Subordinate Judge of Jessore, dated the 27th June, 1932. 

(1) (1929) 34 C. W. N. 554» 
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The fact that money has been lent gives a cause of action to the plaintiff which 
is independent of the promissory note. 


Appeal by the Plaintiff, $ 


. Suit for recovery of money lent. 


The material facts appear from the aan 


Dr. S. C. Basak ang Mr, Narendra Krishna Bose fof the 
Appellant. - 


Dr, Bijan Kunar Mukherjee for the Respondent, 
The following judgment was delivered : l 


The plaintiffs. case is that on the r4th Chaitra, 1334, COrres- 
ponding to 28th March, . 1928, the defendant borrowed from him a 
sum of Rs. 629 and executed in his favour a promissory note for the 
said sum of money on the same date witha ‘stipulation to pay 
interest at Rs, 3/2/0 per cent per month. He filed his suit on the 
sth March, 1931, and in the plaint as originally filed he based his. 
claim on the promissory note. But asthe promissory note was 
insufficiently stamped, and so inadmissible in evidence, he app lied 
for amendment of the plaint. The said application for amendment 
.was allowed by the Court on the asth February, 1932. The 
amended plaint proceeded upon the footing that the plaintiff was 
entitled to recover back the money lent independently of the 
promissory note. The learned Munsif held that the sum of Rs. 
629 had in fact been lent by the plaintiffto the defendant. He 
accordingly madea decree in favour of the plaintiff for Rs. 629, 
but reduced the rate of interest to Rs. 1/4/o per cent per month. 
At the trial the plaintiff led evidence to prove not only the advance 
of the said money to the defendant by way of loan but went step 
further and attempted to prove that before the promissory note was 
executed the defendant made a verbal promise to repay the amount 
with interest at the rate of Rs. 3/2/o per cent per month. 


The defendant preferred an appeal to the learned District 
Judge. The said appeal was heard by the learned Additional 
District Judge. The learned Judge held that the evidence of an 
independent oral promise by the defendant to repay the money 
with interest was unreliable. He held that such being: the case 
the plaintiff could not recover except with the aid of the promissory 
note which.could not be admitted in evidence as it was insufficiently 
stamped. He accordingly dismissed the plaintifs suit without 


Vou. LXII.] Í HIGH COURT.. ` 
a l 

recording any finding as to whether the defendant took. Rs, 629 from 
the plaintiff as a loan. < 

In my judgment the learned Judge is wrong in his v views. He 
seems to labour under the impression that the plaintiff, in order to 
succeed on the plaint as amended, was required to prove an inde- 
pendent express contract prior to the execution of the pr. missory 
note. The lawas laid down in the cases of this Court however is 
that the plaintiff is entitled to recover if he has a cause of action 
independent of the promissory note. Sir Comer Petharam C. J. 
pointed out in the case of Pramatha Nath -Sandal v. Dwarka Nath 
Dey (1), where the observation of Garth C. J. in the case of 
Sheik Akbar v. Sheikh Khan (2), was considered and explained, 
that “an implied contract to repay money lent’ always arises from 
the fact that the money is lent, even though no express promise 
either written or verbal, is made to repay it” The fact that 
money has been lent therefore give a cause of action to the plain- 
tif which is independent of the promissory note. In my judgment 
as soon’as the plaintiff in such a case proves that he paid to the 
defendant a sum of money by way of loan, he is entitled to get 
back the money lent with interest, though the promissory note 
cannot be introduced in evidence on the ground of insufficiency 
of the stamp. The visw I am taking is-in accord with the 
preponderance of authority of this Court which have been reviewed 
in the judgment of Mukerji J. in the case of Sheikh Abdul Rabbani 
v. Shyam Lal Thapa (3) and in the jucgment of Sir Harold 
Derbyshire C. J. in the case of Bast Bengal Commercial Bank Lid, 
v. Surendra Narayan Shaha & Ors, (4). I accordingly set asile 
the judgment and decree of the lower Appellate Court and 
remand the appeal to that.Court so that the appeal may 
be decided in accordance with the observations. made above. 
The most important point for that Court to consider would be 
whether the plaintiff had paid to the defendant the sum of Rs. 
629 orany sum by way of loan. Ifit answers the said question 
in the affirmative it, will confirm the decree of the munsif.. This 
appeal is accordingly allowed and the case remanded to the 
lower Appellate Court. The costs of this ‘appeal to abide the result. 


Ay T, M : . es Case remanded.. 


(1) (1896) I. L. R, 23 Cale. 8:1» (2) eee I. L. R. 7 Cale. 256. - 

(3) G929) 34 C. W. N, 554. 

(4) Unreported Appeal from Original Decree No. 289 of 1930 decided oa 
the 13th aiii 1925. 
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TA 


APPEAL FROM ORIGINAL CIVIL. : 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice C, C, Ghose. 


PULIN KRISHNA ROY 
Ue 
NUNDO LAL ROY AND otTagrs.* 


Party-—Co-mortgagee, if bound to sue the mortgagor, when the other manis 
to sue him, 
It ig no part of the duty of a co-mortgagee to sue the mortgagor when the 
other co-mortgagee wants to join him. 


One of two mortgagees was minded to bring a suit, but the other was not 
minded to join him, as the latter did not want the other mortgagee to employ his 
gon as an attorney and had an arrangement to the effect that several matters were 
to be put into the hands of an independent solicitor s, l 


Held, that there was no misconduct by this co-mortgagee and ke was not 
obliged to become a plaintiff or else be treated as a mortgagee who was acting in 
a manner that would deprive him of his ordinary legal rights. 

Observation of Lord Buckmaster in Sunttabala Debi v. Dhara Sundari Deli 
Chowdhurant (1) explained. 

Appeal by the Applicant. 
Suit on mortgage. 


The material facts of the case will appear from the following 
judgment of | 


Page, J :—By consent there will be the usual mortgage decree 
in which accounts will be taken and the normal consequences 
follow in respect of the claims of both the mortgagees against 
the mortgagor. The plaintiff does not claim as against the mort- 
gagor his costs of and incidental to impleading the second 
defendant, 

Two sets of costs have been incurred one by the plaintiff and 
the other by the co-mortgagee defendant. The co-mortgagee 
defendant contends that the mortgagor should pay his costs. No. 
doubt, the mortgagor is bound to pay the reasonable costs and 
expenses incurred by co-mortgagees in realising their security 
but if a mortgagee has acted unreasonably and capriciously I 
cannot believe that either inlaw or as learned Counsel for the 


* Appeal from Original Decree No. 42 cf 1929, against tha decree of 
Mr. Justice Page, dated the a5th January, 1929 
(1) (1919) L. R. 461. A. 272 
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co-mortgagee wam contend, in equity the. “mortgagor ought to sail 
be saddled with costs thus inreasonably. and unnecessarily incurred, <2 


It is conceded in this case that the plaintiff and the mortgagee pulin Krishna Roy 
defendant are co-m^rtgagees and that the loan from the mortgagees 
quoad the mortgagor purported to be a jointloan by the. two 
mortgagees. It miy be that in the eye of the law they are to Page, J» 
be regarded as tenants in common and that each will be entitled 

to realise his proportion of the mortgage debt, but the’ point is 

whether in the circumstances of this case the co-mortgagee who 

has been made a defendant acted unreasonably in incurring a 

second set of costs,I think that he did, Itis conceded that if 

he had consented to be joined in this suit asa co-plaintiff asa 

sensible and’ reasonable ‘man would haye- dune, there would have 

been only one set of costs. The mortgagor appears to have 

behaved very properly throughout the proceedings. Nevertheless 

for an utterly capricious reason because there seems to be some 

family dispute and the plaintiff co-mortgagee wisbed to employ 

as attgrney in this-very simple suit some relation of his the 

defendant co-mortgagee refused to have any thing todo with the 

suit, with the result tbat the plaintiff was bound to make his co- 

mortgagee a defendant. Suppose there were twenty co-mortgagees 

and nineteen of them without ary reasonable ground for so doing 

refused to join as co-plaintiffs and were made defendants and 

thus nineteen additional sets of costs were wantonly and unneces- 

sarily incurred would either in law or equity compel me to order the 

mortgagor to pay the costs thus unreasonably incurred? In my 

opinion certainly not, 


Nundo Lal Roy. 


In this case in -tbe circumstances that I have stated I am 
asked to saddle the mortgagor with a second set of costs, I refuse 
to do so. And I hold that there must be one set of costs payable 
to the plaint#f- in respect of the proceedings upto date, The co- 
mortgagee will be entitled to his costs on the account being taken, 
if any. Against this decision the appeal was preferred, 

Mr. P. C..Gasu for the Appellant. 

Messrs. R. N. Sircar with S. N. Banerjee for the - Mottgagor 
Respondent. Oo 

The following judgment was delivered by 

Rankin, C. J. :~-In my opinion, this appeal must be allowed. Jul, . Tle 
It is a case of two co-mortgagees. One of them was minded to bring 
a suit. The other was not minded to join him. The case is that the 
latter did not wantthe other mortgagee to employ his son-as an 
Attorney and he had an arrangement to the effect that several matters 
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were to be put into the bands of an independent solicitor, Itis no 
ESS part of the duty of a co-moitgagee to sue the mortgagor when the 
other co-mortgagee wants to join him. In-.my opinion, the learned 
Judge whose judgment was given before the decision of this Court in 
Pulin Krishna Ray v. Nundo Lal Roy (1), on this very same point 
aR CF: was pronounced was wrong. In my judgment there has been no 
misconduct by this co-mortgagee and he was not obliged to become 
a plaintiff or else be treated asa mortgagee who was acting ina 
` manner that would deprive him of his ordinary legal rights.’ The 
matter has been discussed in the judgment to which I have referred 
and at the argument to-day learned Counsel for the mortgagor has 
called attention to an observation in the case of Swnitabala Debi v. 
Dhara Sundari Debi Chowdhurani (2), where Lord Buckmaster 
says:—" Where a mortgage is made by one mortgagor to two 
tenants in common, the right of either mortgagee who desire to 
realise the mortgaged property and obtain payment of the debt, if 
the consent of the co-mortgagee cannot be obtained, isto add the 
co-mortgagee as a defendant to the suit and to ask for the proper 
mortgage decree, which would provide for all the necessary accounts 
and payments, exceptirig that there could be no judgment for a sum 
of money entered as between the mortgagee defendant and the 
mortgagor” that is to say, if the mortgagee defendant is not willing 
to become a plaintiff, he cannot expect to get a money decree 
against the mortgagor. I do not think that this dictum bears or was 
intended to bear upon the present question of costs. In my judg- 
ment, this appeal must be allowed andthe order of the learned 
Judge must be varied. The co-mortgagee must be allowed bis costs 

and he must be given his costs of this appeal. ; 


Pulin Krishna Roy 
Vs 
Nando Lal Roy. 


C. C. Ghose, J. :—I agree. j 
N. C. Bural & Pyne: Applicant’s Solicitor. 
N. C, Mandal & Co.: Respondent’s Solicitor. 
Ar Ta M Appeal allowed. 


(1) (1929) 33 C. W. N. 657. 
(2) (1919) L. R. 46 L A. 272. 
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Before Mr. Justice R, C. Mitter, 


PRAFULLA SUNDARI ROY CHOUDHURANI 
V. 


AZIZONNESSA AND OTHERS.* 


Provincial Small Causes Court Act (IX of 1887) section 17— Deposit contemplated 
by the section, if necessary in case the decree is originally passed by Union 
Couri and subsequently tried by Munsif’ having Small Cause Court powers — 
Entire exparte decree, if can beset aside at the instance of one defendant. 


Section 17 of the Provincial Small Causes Court Act bas no application to the 
case of a decree passed by a Union Court. 


So a deposit of the decretal amount or furnlshing of any security by the 
applicant contemplated by the section t7 of the Provincial Small Causes Court 
Act, is not necessary where the decree originally passed exparte by the Union 
Court amd subsequently transferred to the Court of the Munsiff having Small 
Causes Court powers by the District Judge. 


A Court has power to set aside an exparta decree in its entirety on the appli- 
cation of one of the defendants, 


Application under section 115 of the Code of Civil Procedure 
and section 25 of the Provinciil Small Causes Court Act by the 
Petitioner, 


The material facts appear fiom tke judgment, 

_ Mr. Bhupendra Nath Roy Chowdhury for the Petitioner. 
Mr. Satyendra Chandra Sen for the Opposite Party, 
-The judgment of the Court was as follows ; 


The plaintiff instituted a suit against three defendants in the” 


Union Court at Ulpur, inthe year 1932. The suit was decreed 


ex parte against all the defendants sometime in December, 1932. 


Thereafter the plaintiff took out processes for enforcement of the 
decision of the Union Court; and within thirty days of the execu- 
tion of the said processes, defendant No. 2 made an application to 
the Union Court to set aside the exparte decree under the provi- 
sions of section 82 of the Bengal Village Self-Government Act. 
That section does not require that a person applying to set aside an 
ex parte decree, should put in either the decretal amount Or furnish 
so for the same. 


a Civil Revision Case No. 771 of 1925 against the order of Babu Rajan! Kanta — 


Choudhuri, Munsiffy 1st Court Gopalganj (Faridpur) dated goth May, 1935 
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SANGA - The procedure fullowed by the Union Court in disposing of 
1935. this application was monstrous, as-has been ‘remarked by the learned 


Prafalla Sundari. District Judge who was moved later on. Without hearing the 
Roy pean petitioner and allowing him any opportunity to substantiate his case 
Asya aa that no summons had been served on him, the Union Court came 

a to the conclusion that summons had been served, and refused to 
se vacate the ex parte decree. The learned District Judge has hinted 
that this abnormal pordu was followed against the rules of 
oe natural justice, in this particular case, because the plaintiff happened `. 
to be'the wife of one of the members of Union Court, Thereafter 
defendant No. 2 moved the District Judge. 
_ The District Judge under the provisions of section 38 of. the 
Bengal Village Self- Government Act set aside the order by: which 
` the.application under section 82. had been refused, and transferred- 
the case that is to say, the application under section 82, and ‘the suit: 
itself to the Court of the Munsiff at es having jan don 
to try the case, i 
Before I deal with the ssa raised here, itis necessary to ` 
méntion two dates. The application under section 82 was *made 
before the Union Court in February, 1933, and the final order of 
the District Judge, under the provisions of section 2o wag passed `. 
on the sth September, 1934. . f 
The first Munsift Gopalganj, to whom the case was transferred, 
has the powers of a Small Causes Court Judge to try suits of . the 
value of the present suit. By an order dated the 13th May, 1935s: 
he allowed the said application, and set aside the entire ex parte 
decree, and thereafter he directed the suit to be registered asa 
Small Causes Court Suit, 


-Two points have been taken by the petitioner who has eee 
against the last mentioned order. Itis said that inasmuch as the _ 
` Munsiff had powers under the Small Causes Court Act, it must be -`- 
=~ taken that he has dispoted-of the application under the procedure - 
of the Provincial Small Causes Court Act. ‘The implication of this ` 
argument -is that before the learned Munsiff could set aside the 
ex parte decision of the: Union Court, the deposit of the decretal 
amount contemplated by section 17 of the Provincial Small Causes 
Court Act ought to have been made, or at least security ought to 
have been demanded and furnished. I do not'see’ bow this contén- - 
tion can be raised. The application to set aside the ex parte decree - 
“was made under section 82 of the Bengal Village Self-Government’ 
Act, It wasa good application at the time when it was “made, as 
the said section does require a deposit of the decretal amount or 


a 
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any security by the applicant. It remained a good application till 
September, 1934 when it was transferred by the District Judge to the 
Court of the Munsiff at Gopalganj. How could it be said that the 
application Leing received on transfer by the Munsiff, became 
automatically a bad application absolutely not maintainable under 
the law, because there was no deposit required in under the provi- 
sions of section 17 of the Provincial Small Causes Court Act. 
section 17, in my judgment, contemplates a cise when an applica- 
tion is made to set aside a decree passed bya Judge of a Small 
Causes Court. It has no application to the case which I have before 
me, namely, where the ex parte decree was passed by a Union Court 
and not by a Court of Small Causes, In these circumstances, I do 
not think that section 17 has any application to the present case. 
I must accordingly overrule the first and the only substantial 
question raised by the petitioner’s Advocate. 

Another point has been raised, namely, that inasmuch as the 
application was made by defendant No. 2, the lower Court was not 
right in setting aside the decree inits entirety. There cannot be 
any doubt that a Court has power, on the application of one of the 
defendants to set aside an er parte decree in its entirety. Having 
regard to the fact that an ex parte decree had been obtained from a 
Court which did not inspire the confidence of the defendants, as the 
learned District Judge has remarked, I do not see why I should set 
aside the order against which this Rule has been directed, because 
the only effect of setting asice that order, either in part or in whole, 
would be to maintain the ex parte decree of the Union Court either 

_wEolly or in part, a decree which has been rightly stamped as a 
decree obtained under questionable means by the learned District 
Judge, 

The result is that this Rule is discharged. The opposite appear- 
ing party will have his costs, hearing fee one-gold mohur. This 
cost 1s irrespective of the result of the suit. 


P.R, - Rule discharged. 
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Before Mr. Justice Syed Nasim Ali and Mr. Justice 
A. G. R. Henderson, 


INDU BHUSAN ROY CHOUDHURY 


Va 


# 


THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL.* 


Court-fee ~Refund of—Sutt not tried—Civil Procedure Code (Act V S 1908) 
Sec 151—Court-Fees Act (Vil of 1870), Sees. 6, 12, 14, 15. 


A litigant i is not entitled to receive back from the Collector the whole sum 
which he paid on account of Court-fee on the ground that the suit was not tried. 
Such an application is not covered by sections 13,14 and 15 of the Court- 
Fees Act. 


F. C. Galstaun v. Raja Janaki Nath Roy (1) distinguished and dissented 
from. ° 

Fer Nasim Ali, F: The Government should not profit by the mistake of a 
litigant or of Court as to the amount of Court-fees payable under the Court-Fees 
Act, and in cases of such mistake the Court should order refund for ends of 
justice. 

Section 151 of the Code of Civil Procedure does not confer new powers on the 
Courts. It simply saves the inherent power of the Court to make such orders as 
may be necessary for the ends of justice or to prevent abuse of the process of 
the Court in cases and circumstances which are not ccvered by the express 
provisions of the Code, which deals only with procedure and not with substantive 
rights and obligation. By the exercise of inkerent power the Court cannot 
exonerate a litigant from an obligation imposed upon him by the statute. 

Where a litigant has paid. Court-fees which he was bound to pay under the 
law for his plaint or memorandum cf appeal, the Court by ordering refund under 
the inherent power cannot indirectly exempt him from the obligation .imposed 
upon him by the statute. 

Per Henderson FJ.: It is not necessary that a particular form of certificate 
provided for in sections 13, 14 and <5 of the Court-Fees Act should be granted in 
cases which are altogether outside the scope of the ‘Act. 

The Cowt has power to issue certificate in suitable cases, though there may be 
some doubt as to precise form which the relief ought to take. 


* Civil Revision Case No. 1£91 of 1934 in the matter of Refund of Court-fees, 
in Civil Revision Case No. 248 of 1634 and in the matter of Rent Suit No. 49 of 
1933 of the First Court of the Subordinate Judge of Khulna, 


(1) (1933) 38 C. W. N. 185. 


” 
"~ w 
4 


a 
~~ 
~A 


Vor, LATI, | HIGH COURT. 


No relief should be granted under section 15t of the Code of Civil Procedure, 
where the proper Courtefees were paid. 


That in the present cage a certificate should be granted to the petitioner to the 


effect that he should be granted a refund provided he could persuade the Court 
that his petition had merit in if. 


Fer Curiam: The Court had inberent power to issue certificate. 


Application for Refund of Court-fees under section 1 51 of the 
Code of Civil Procedure. ; 
The material facts appear from the judgment of Henderson, J. 
Messrs. Gunala Charan Sen and Bhupendra Nath Das Gupta 
for the Petitioner, 
Dr. Sarat Chandra Basak for the Opposite Party. 
The following judgments were delivered : hii; 
Henderson, J.:—This is a Rule obtained by the petitioner 
‘calling upon the Secretary of State for India in Council to show 
cause why the petitioner should not be granted a certificate 
authorising him to receive back from the Collector a certain sum 
paid as Court-fees on a plaint. The facts which require to be noted 
are as follows, The petitioner is the common manager of a certain 
estate in the District of Backarganj. His predecessor instituted a 
suit for rent in the first Court of the Subordinate Judge at Khulna ; 
the plaint was insufficiently stamped, several adjournments were 
_ granted in crder to enable him to pay the deficit but eventually the 
plaint was rejected on 2cth July, 1933. Then on 13th March, 1934 
the petitioner applied to pay the deficit Court-fees and he was given 
five days within which to do so. The Subordinate Judge then 
restored the suit to the file, purporting to act under section 151, 
Civil Procedure Code. One of the defendants then obtained a rule 
“from this Court, which was eventually made absolute, it being held 
-that the petitioner’s proper remecy was by way of appeal and that 
the Subordinate Judge’s order was passed without jurisdiction: it 
' >was accordingly set aside. The petitioner then obtained this rule 
and asks us to give him a ceriificate authorising him to receive back 
from the Collector the whole sum which was paid on account of 
Court-fees. 


From what has been said above it is clear that the petitioner is 
not entitled to any relief under the provisions of the Court Fees 
Act. But we are asked to grant a certificate under the inherent 
jurisdiction which is preserved to Courts under section 151, Civil 
Procedure’Code. On behalf of the opposite party Dr. Basak has 
contended firstly that the Courts have no such power if relation 
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to a refund of Count-fees and secondly that the facts of the present 
case do not entitle the petitioner to any relief. 

I should certainly not be prepared to hold that the Courts have 
no jurisdiction to grant relief in suitable cases, though there may be 
some doubt as to the precise form which the relief ought to take. 
This matter was considered by the Madras High Court in 
Chintakayala Thammayya Naidu vy. Chintakayala Venkatarama- 
namma(r). In that case the petitioner had paid excess Court-fees. 
The learned Judges held that it would be unjust and unreasonable 
for the High Court to refuse to assist him to recover them and 
granted him acertificate to the effect that- excess Court fees had 
been paid leaving it to the revenue authcrilies to decide whether a ° 
refund should be made or not. With that decision I respectfully 
agree. - I am not prepared to say that the particular form of certi- 
ficate provided for in sections 13, 14 and 15 of the Court Fees Act 
ought to be granted in cases which are altogether outside the scope 
of the Act. I should therefore be prepared to grant the petitiwner - 
a certificate to the effect that he ought to be granted a refund pro- ` 
vided that he could persuade us that his petition has any merit in it, 

Tte reported cases generally deal with petitions for a refund of 
Court fees, which have been improperly levied. The presént case 
is not one of that character and it is not even suggested that the 
Court fees pail were improper. The only ground upon which the 
prayer for a refund is based is that the suit was not tried out. 

I could understand a principle by which an unsuccessful plaintiff 
or appellant shoull be held entitled toa refund of Court fees on 
the ground that he gained no benefit from the litigation. Mr. Sen 
did not even contend that we ought to give effect to any such 
principle. But if we are to stop short of that, we should find it 
difficult to draw the line anywhere with any show of reason. In 
the present case we are asked to grant relief to a litigant who failed 
because he did not follow the correct procedure, If we were to do 
that, it would be difficult to refuse relief to a litigant who failed on 
any preliminary ground. It would then be difficult to resist the con- 
clusion that mere failure was in itself a sufficient ground for a 
refund. The result is that in my opinion relief ought not to be 
granted under section 151, Civil Procedure Code in cases where the 
proper Court fees have been-paid. 

We were pressed by Mr, Sen to make this Rule absolute.on the 
authority of the case J. C. Galstaun v, Raja Janaki Nath Roy (2). 

(1) (1932) I. L. R. 55 Mad. 641. 

(2) (1933) 38 C, W. N. 185. 
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The facts are these: The jetitionar filed an appeal to this Court 
Out of time. He filsd an apjl'cation for es'ention of time under 
section 5 of the Indiin Lim‘tation Act and obtanela rule on tbe 
opposite party, which was eventually discharged. He then applied 


under section r51, Civil lroce?ure Code f ra certifcate authorising 
a refund and was successful, 


With great respect to the learned Judges, who decided that case, 
it is clear that, if the view which I baye taken is correct, that case 
was wrongly decided.. I should therefore have Cesired to 1efer the 
matter to a Full Berch, if the facts ‘in the present case had been 
similar. But as tbe cases are clearly distinguishable, it is not neces- 
sary to do so. 


We accordingly discharge this rule with costs—hearing-fee one 
gold mohur, es 


Nasim Ali, J. :—I agree. The present application admittedly 

18 not covered by sections 13, 14, 15 of the Court Fees Act. We 
are asked however to issue a certificate under the inherent power of 
the @ourt, The learned senior Government pleader contends that 
‘the Ccurt has no power to issue certificate apart from the provisions 
of the Court Fees Act, The reported cases however show that this 
Court as well as other High Courts have issued certificate under the 
inherent power of tle Court in cases (I) where excess court fees 
have been paid by inadvertence. [Zn re: G. H. Grant (1), 
Hirihar Guru y. Ananda Mahanty (2). In the matter of Munna 
Lal (3)|; (11) Where a litigant has made excess payments under an 
erroneous view of the provisions of tte Court Fees Act [Chinta- 
hayala Thammayya Naidu v. Chintakayala Venkataramanamma (4), 
Vijyalakshwmi Ammal v, K. R. Srinivasa Ayyangar (5), Chandra 
Hari Singh y, Tipan Prosad Singh (6), Muhammad Rsa v. Raj- 
ballabh Nath Singh (7)|; (ITT) Where the Court has realized 
excess court fees on an erroneous interpretation of the sec- 

` tion of the Court-Fees Act [Girish Chandra Mali v. Girish 
Chandra Dutta (8)\, Sasi Bushan Mazumdar v. Manik Lal 
Chandra (9)|. The principle -underlying . these cases seems 
to be that Government should not profit by the mistake ofa 
litigant or of Court as to the amount of court-fees payable under 


(1) (1870) 14 W. R. 47. (2) (1912) I. L. R. 40 Cale. 365. 
(3) (1930) I. L. R. g2 All. 546. (4) (1¢32)1 L. R. 55 Mad. 641. 
(5) (1939) L L. R. 57 Mad. 542. (6) (1918) 46 I. C. 271. 

(7) (1927) 107 I.C 320. (8) (1931) 36 C, W., N. 190. 


(9) (1928) 107 1. Ce 825. 
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the Court-Fees Act, and in cases of such mistake the Court should 
order refund for ends of justica This.is an intelligible principle. 
Government cinnot reasonably object to refund the excess as it is 
not legitimately due under the statute. The present case does not 
come within the principle. There is one reported case however 
7. C. Galstaun v. Raja Janaki Nath Roy (1) in which this Court 
issued a certificate for refund of court-fees paid on a Memorandum 
of Appeal presented to this Court out of time on the ground that 
the delay in filing the appeal was not due to any negligence on the 
part of the appellant but to some gross negligence on the part of his 
legal adviser. The facts of the present case are not similar to the. 
facts of that case. Further that case has gone beyond the principle. 
referred to above. Section rsr of Civil Procedure Code does not 
confer new powers onthe Court. It simply saves the inherent 
power of the Court to make such orders as may be necesiry for 
the ends of justice or to prevent abuse of the process of the Court 
in cases and circumstances which are not covered by the express 
provision of the Code, which deals only with procejure and “not 
with substantive rights -and obligation. By the exercise of inherent 
power the Court cannot exonerate a litigant from an obligation 
imposed upon him by the statute. Under section 6 of the Court- 
Fees Act no plaint or Memorandum of appeal can be filed in Court 
unless the fees prescribed by the Act for such document is ‘paid. 
When a plaint is filed out of time under order 7, rule 6 the plaintiff 
is entitled to show the ground upon which he claims exemption 
from the law of limitation. When an appeal is presented out of 
time the appellant can explain the delay and the Court may excuse 
the delay if he can make out a case under section 5 of the Limi- 
tation Act, Whether the suil or the appeal will be entertained or 
thrown out on the ground of limitation. will depend upon the deci- 
sion of the Comt. But the condition precedent of the filing of the 
suit or the appeal is that the fees prescribed by the Court-Fees Act 
must be paid. The statute is not at all concerned with the question 
of the success or failure of the litigant. Under the inherent power 
of the Court, it cannot exempt a litizant from the statutory obli- 
gation to pay the prescribed fees, If the litigant is made to pay fees 


_in excess of what he is liable to pay under the statute, the statute 


does not stand in the way of refunding such exc:ss fees as it never 
authorised the recelpt of such excess, In such cases the litigant 
has got the right to geta refund. beciuse the excess is his money 


(1) (1933) c8 C. W. N. 1885. 


~ 


Vou. LET] ` HIGH CouRT. 

and has by mistake or ‘inadvertence -passed into “the hands of 
_ Government, Under such circumstances the only question is about 
"the procedure -for the enforcement of such right, ‘and the Courts 
have rightly assumed jurisdiction under thé inherent powers to give 
rélief to the litigant. But where a litigant~ has paid fees which he 
was bound to pay under the law fur his plaint or memorandum of 


` appeal, the Court by ordering- refund under the inherent power 


ngka 
= 


` rights that is, the annual value of the lands comprised in each of the sald 
The total. 


cannot indirectly exempt him from the obligation imposed upon 
him by the statute, and thereby nullify the provisions of section 6 
of the Court Fees Act, The legislature however has made certain 
exemption and these are to be found in sections 13, 14 and 15 of 
the Court-Fees Act. Under the circumstances with great respect 
to the learned" Judge who decides Gals/aun’s case (1), I am inclined 
to think that the “issue cf certificate fcr refund in that case was not 
warranted by law. 
ALT. Me , l 
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Before Mr. Justice S. N, Guha and Mr | Justice R. F. Lodge, 
MAHARAJADHIRAJ SIR KAMESWAR SINGH 
OF DARBHANGA 
ra : TH, KK Pt 
e> °  .KULADAPROSAD SAHU AND oraers.* 
Cess— Valuation roll prepared on the basis of record-of- rights~Entries i in the 
- record-of- rights erroneous—Liatility of the tenants. 


A suit was instituted to recover rent at’ the rate of Rs. 193-174 and cess 
at the rate of-Rs. 5-0-°g per year. 


At the time’ of the Survey and Settlement under Chapter X of the 


| Bengal -Tenancy Act, the lands were recorded under six Khatians numbered 


1516373940 50 
=, = and — in the bdmes of defendants 1 “and a 3 aie 4, sand 6, 
Err yr . I 
yand 8,9 to 11, and 12 to 16 santai The rent payable was shown 
separately also. A valuation rol] was prepared on- the basis of the record of 


Khatians was fixed by the Collector and cess ‘calculated thereupon. 


*Letters Patent Appeal No. 6 of 1935 against the decision of Mr. Justice 
R.C. Mitter, dated the 6th August, 1934, in Appeal, frem Appellate Decree No. 
449 of 1932, affirming the ‘decree of K.C. Das “Gupta,” Esq , District Judge of 
Bankura, dated the 1oth September, 1931; affirmirg that of Matlvi Hedayetullah, 


Munsif of Khatra, dated the 27th June, 1930. 
(1) (1933) 98 C. W.N 185. ~~ onan 4 
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Civit.. , amount of cess fixed onthe basis of the said valuaticn and payable by the 

1935. defendants came up to Rs. 5-9-eg the amount clamed by the landlord, It 

DE e. was found asa fact that there was only one tenure held by all the defendants 

: Mahara jadhiraj Sir jointly. a - 
y 


Kameswar Singh of l : 
Darbhanga: The Courts below proceeded upon the basis that no tenure bearing an 


annual rent of Rs. 19-5-17ag was shown on the valuation.roll and no cess having 
been fixed by the Collector on sucha tenure, the landlord was not entitled to 
the sum claimed by him as cess but was only entitled to claim cess at the rate of 
6 pies per rupee on the rent of Rs, 19-5-1748. 


ahh. Held, that the landlord was entitled to cessat the rate of Rs. 5-0-5g. per 

year. . | : 
That until and unless the valuation roll was declared to be ultra vires 
by a competent Court, the liability of the tenants defendants in the suit 
remained. P 


mana, 


That it was not open either to the Jandlord or to the tenants to question 
the valuation roll, unless it was prepared without jurisdiction 


; Ve’. 
Kuladaprosad Sahu‘ 


~ 


Though the part of the entries in the record-of-rights was found to be 
erroneous and incorrect, that fact did not render the valuation roll prepared under 
the Cess Act ultra vires, 


Appeal by the Plaintiff, ` 
Suit for recovery Of rent and cess. 
The material facts appear from the following judgment of 
LS R. 6. Mitter, J: This appeal is oh behalf of the landlord 
August, ó. and involves a question as to the amount cf cess the tenant- 


tespondents are liable to pay. The landlord irstituted the suit 
to recover rent at the rate of Rs. 19-5-1734 gundas and cess at the 
rate of Rs. 5:9-5 gundas per yeat. His case is that the defendants 
hold one tenure at the aforesaid rent. The tenants set up the- 
defence that the lands mentioned in the plaint are included in 
six tenures, They further dispute their liability to pay the amount 
of cess.claimed. Atthe time of the survey and settlement under 
Chapter X of the Bengal Tenancy Act the lands were recorded 


under six Khatians, numbered 16 es Be, = and 80, in 


> -in the names of defendants 1 and 2, 3 and 4,5 and 6, 7 and 8, 
g to 11, and 12 to 16 respectively. The rent payable was showm 
separately also. The Settlement officer accordingly treated the 
lands in suit as forming six distinct tenures. According to rule 
47 ofthe Cess Manual a valuation roll was prepared on the basis 
of the record of rights, i.e. the annual value of the lands com- 
prised in each of the said six khatians was fired by the Collector 
and cess calculated thereupon. The total amount of cess fixed. 
on the basis of the said valuation and payable by the defendants 
comes up to Re. 5-9-5, the amount claimed by the landlord. 


Vot. LXII | “HIGH COURT, 

-Both the lower courts bave found that there is:only one tenure 
held by all the defendants jzintly. The courts below have how- 
ever proceeded upon .the basis that no tenuré bearing an annual 
rent of Rs, 19-5-1734 gundas is shown onthe valuation Roll and 
no cass having been fixed by the Collector on stich a tenure, the 
landlord is not entitled to the sum claimed by him as cess but is 
only entitled to claim cess at the rate of 6 pies per rupee on the 
rent of Rs. r9-5-1734 gundas, A decree has accordingly been 
made, On behalf of the landlord appellant it has been contended 


. that according tothe findings arrived at by the lower appellate 


Court, the lands recorded in the six khatians are to be regarded 
as component parts ‘of the same tenure and that he i is entitled to 
claim that amount of cess which is the to‘al of the amounts fixed 
by. the Collector. It is said that would not disturb the, Collector's 
valuation or assessment. I am ‘afraid I cannot give effect to the 
said contention. If the Collector acts intra vires his valua- 
tion eannot be challenged in a Civil Court, Section 102 of the 
Cess Act woull be in that case the only rèmedy. If he acts ultra 
Dires, his assessment can be set aside by the Civil Court, but the 
Civil Court would have no jurisdiction to substitute an assessment 
in the place of the assessment made by the Collector, -Reading 
the relevant provisions of the cess Act, namely sections 4, 6, I4, 
16, 34, 35, and 41 Iam of opinion that for the purpose of arriving 
ata valuation of a tenure the Collector i is to take it as an unit, He 
cannot split upa tenure, consider the parts so “split i up as separate 
entities and make a valuation, If he does his action would be 
ultra vires < There are no cases on the Cess Act on the point but 
Tam of opinion that the principle of the cases decided undéi 
the Bengal’ Municipal Act would apply. “It has been held that 
if the Municipal authorities assess rates either by consolidating 
or spli: ting up holdings, their assessment is- “ultra vires, 


wow 


The Collector has in effect in the. present. case splitz [up one 
tenure into six and hence I hold that the plaintiff is. not entitled 
to get the sum total of the cess shown in the valuation roll. | There 
has been no assessment on the tenure. in question.;,.what the 
Collector has valued is. in the.eye of law fictitious entities. -It 
would no doubt.be hard on the plaintiff, but I am bound.to.dis- 
miss the appeal.. The appeal is BES ng A nati make 


m 


no order for costs, . o 5 KN I ee 
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Against this decision, the plaintif appealed under section 15 of 
the Letters Patent. 


Mr. Gopendra Nath Das for the Appellant, 
Messrs. Rama Prosad Mukhopadhya and Durga Das Roy for 
the Respondents, 


. ; C. A. Vi” 
The following judgment was delivered ; 


This appeal has arisen out of a suit for recovery of arrears of 
rent with cesses ; and the question for consideration at the present 
stage of the litigation is confined to the amount of cesses payable by 
the tenants defendants to the plaintiff landlord. The Courts below 
came to the decision that the plaintiff was not entitled to realise 
cesses according to the valuation roll prepared by the revenue autho- 
rities, on the basis of the record of rights, inasmuch as the entries 
in the record, showing six different tenancies were erroneous; it 
having been held by those Courts that there was one tenancy 
bearing a rental of Rs. 19-15-1734 gds. as stated by the plaintiff 
landlord and not six different tenancies, as shown in the recofd of 
rights and as asserted by the tenants defendants in the suit. The 
decision arrived at by the Courts below was accepted by our 
learned brother, Mr. Justice Rupendra Coomar Mitter, on second 
appeal to this Court. 


As has been pointed out by Mr. Justice Mitter, the cess valuation 
has to be prepared on the basis of record of rights. The record of 
rights, about the correctness of which there was no question, at the 
time when the valuation roll was prepared under ‘the Cess Act, was 
acted upon by the authorities concerned. It was not open either to 
the landlord or to the tenants to question the valuation roll, unless 
it was prepared without jurisdiction ; that is the position under the 
law, and that is what has been indicated inthe judgment of Mr. 
Justice Mitter. Tne tenants defendants in the suit who now claim 
exoneration from liability to pay cesses fixed by the revenue 
auth.rities, did not and could not be allowed to challenze the 
valuation roll, collaterally in the Civil Court. The valuation roll 
that was prepared onthe basis of the record of rights was not 
ultra vires, in any way whatsoever, at the time when it was prepared ; 
and the fact that a part of the entries in the record of rights has 
now been held by the Civil Court to be erroneous and incorrect, 
did not necessarily render the valuation roll prepared under the Cess 
Act ulira vires. In our judgment, until and unless the valuation 
roll was declared -to be sifra vires, by a competent Court, the 
liability of the tenants defendants in the suit remainéd, We are 


Vor. LXIL} - HIGH COURT, 


unable to agree with Mr. Justice Mitter in holding thatit was the 
Collector who split up the holding in guestisn into six separate 
entities ; the record of rights on which the Callector had to proceed, 
showed such a state of things; and it is only now that it has been 
decided in this litl_ation that the entries in the record of rights 
showing six separate different tenancies, are incorrect. In the above 
view of the case before us, we are unable to accept-the decision of 
our learned brother Mr. Justice Mitter, affirming those of the Courts 
below as correct, 

It was pointed out to us on the side of the ENG IN in the 
appeal that under the Bengal Municipal Act, if the Municipal 
authorities assess rates either by consolidating or splitting up a 


holding, such assessment would be ula vives under the law. Apart 


_from the position that it is not always safe to interpret a particular 
statute with reference to provisions contained in another statute, 
in the case before us, there was no question of splitting up of 
any holding in the matter of assessment of cesses by the revenue 
_ duthdrities concerned, the question was whether the valuation roll 
prepared under the Cess Act on the basis of record of rights, which 
showed six different holdings, and the ‘correctness or validity of 
which was not in question at the time when the record was acted 
upon, could be collaterally impeached as sifra vires , now that the 
record of rights has be2n found to be incorréct so far as it showed 
six different tenancies in the place of ohe. As has been indicated 
already, the liability of the tenants defendants to pay cesses for the 
Jands in question in accordance with the valuation roll prepared 
under the Cess Act, remained, until and unless the valuation roll 
has been declared to be lra vires by a competent’ Court, at the 
instance of one or other of the parties concerned, directly raising 
“the question that the assessment of cess was ultra vires of the 
revenue authorities. 

. In the result, the appeal is allowed ; the decision of Mr, Justice 
Mitter, dated the 6th August, 1934, iene those of the District 
Judge and the Munsiff, is set aside, so far as the amount of cesses 
payable by the tenants defendants is concerned. The plaintiff 
appellant before us is held entitled to recover cesses at the rate 
claimed by him in the suit out of which this appeal has arisen. 

- The parties are to bear their own costs throughout. `? 


AT. M mat oe Appeal allowed. 
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Before Mr. Justice GD. McNair and Mr. Justics 
A. G. R. Henderson 


PROBODH CHANDR\ BASU, 4 
~- p. 


KUNJA LAL GHOSAL AND OTHERS* 


Bengal Tenancy Act (VIII of 1885 as amended by Act IV cf 1928) Section 174 
Cl. (3) (b)—-Deposit contemplated by the section, if tmperative--Deposit 
when may not be necessary—Rule against order setting aside sale, if made 
infructiuous by the dismissal of execution case. 


The deposit contemplated by section 174 Cl. (3) (b) is imperative and if 
the provisions contained in that sub-sec. is not complied with the Court 
would be exercising its jurisdiction in an irregular manner. 


So in the absence of special circumstances namely that the Cour was 
satisfied that no deposit was necessary and in the absence of any reison having 
been recorded by the Court in writing, a sale cannot bs set aside unless the 
amount recoverable is deposited. 


_ The fact of the execution case having been dismissed cannot rende: the Rule 
obtained against an order settiñg aside a sale infructuous. i 

Application for Revision under Section 115 of the Code of 
Civil Procedure by the petitioners (Decree holder). The material 
facts appear from the judgment. 


Messrs. Charu Chandra Biswas, Darga Charan Mitra and 
Sushil Chandra Dutt for the Petitioner. 


Messrs. Upendra Kumar. Roy and Nani Gopal Das for the 
Opposite Parties. l 


N 


~The judgment ‘of the Court was as follows ios 


Henderson J. :—In order to understand the arguments which 
have been made at the hearing of this Rule the following facts 
require to be noted. The Receiver of the petitioner's estate 
brought a suit, against the Opposite Pariy No.4. A decree was 
passed on compromise. In the meantime the Receiver was 
discharged and the petitioner started execution proceedings, In 
the course of those proceedings the property was purchased by 
the petitioner on 24th July, 1933. On 23rd August, 1933, an 
application was made by Opposite Parties Nos. 1-3 under the 


“Civil Revision Case No 1.456 of 1924 against the order of IX. G. NMorshed 
Esqr. Additional District Judge, 24 Parganas dated the 5th October, 1934. 


Von. LAI.) HIGH COURT, ‘ 


provisions of Sec. 174 (3) of the Bengal Tenancy Act. Their 
contention was that their interest wa: affected by the sale inasmuch 
as they had attached the property in execution of a money-decree 
Obtaired by them against Opposite Party No. 4. The learned 
Judge demanded a deposit in terms of Sec. 174 (3) (b). Opposite 
Parties Nos, 1-3 then applied to this Court and the order was set 
aside on the ground that it was premature, The application was 
then heard on the merits, the sale was set aside and. the petitioner 
‘appealed to the District Court without success, =~ 

It is now contended that the order setting aside the sale ought 
to ba set aside inasmuch as no deposit was made and the Judge 
did not record any reason for considering it unnecessary. Sub- 
ssc, (b) is in these terms. 

“No application by a ETT or any person whose 
"interests are affected by the sale under this sub-section shall be 
allowed unless the applicant either deposits the amount recovérable 
for him in execution of the decree or. satisfies the Court, for 
reasons to n recorded by it in writing, that no such deposit is 
“necessary.” 

It is admitted that these terms were not complied with. But 
it has been argued on behalf of Opposite Parties Nos, 1-3 that 
this isa mere irregularity which does not justify an interference by 
this Court under the provisions of Sec. 115 of the Code of Civil 
_ Procedure, ; f | 

We are clearly of opinion that this contention i is unsound. It 
is quite true that the executing Court had jurlsdictlom to set aside 
the sale. But such a sale cannot be set aside- unless the amount 
recoverable is deposited except under special circumstances. It 
is quite clear that if this provision is not complied with, the Court 
is exercising its jurisdiction in an irregular manner. The deposit 
can only be dispensed with under the conditions, firstly, that 
the -Court is satisfied that no deposit is necessary and secondly, 


that the reasons for so holding are recorded in writing. Now . 


this is not a case in which the learned Judge recorded that he 
was in- fact so satisfied, merely omitting to give his reasons, 
There is nothing to show either that the Judge was satisfied or 
that Opposite Parties Nos, 1-3 ever attempted to satisfy bim on 


the point. It -may.be that the failure- to demand a deposit was — 


nothing more than an omission or due to forgetfulness, 

On behalf of Opposite Parties Nos. 1-3 it was alleged that 
this Rule had become infructuous, because in the meantime the 
execution case has been dismissed by the learned Subordinate 
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Judge. It would certainly be an extraordinary thing if our 
powers to set aside an illegal order were to be rendered nugatory 
by anything of that kind. - It is quite clear that any order that we 
may pass would in no way be affected by the fact that the original- 
execution case has Leen dismissed, | 

The result is that this Rule is made absolute. Opposite Parties 
Nos, 1-3. must deposit the amount recoverable from Opposite 
Party No. 4 under the decree within one month of the date of 
the arrival of the record in the executing Court. If this deposit 
is not made the order setting aside the sale will be set aside. 
The Petitioner is entitled to his costs—hearing fee being assessed 
at two gold mohurs, » i 

On the deposit being made the petitioner will be allowed to 
withdraw the money, 

Let the record be sent down as early as possible, 

McNair J. :—-I agree. 


P. R. l = | Rule made absolute. 


m 


APPELLATE CIVIL. 


Before Mr, Justice R. C. Mitter. 


SERAJGUNJ LOAN OFFICE LIMITED 
g 


NIL KANTA LAHIRI.* 


Execution—Varialion of contract— Proceedings under section 153 of the Indian 
Companies Act (Vi of 1 913) — Winding up proceeding—Courl’s duty in 
according sanction—ZIndian Compantas Act, Sec. 169. 

An exception to the rule that a contract between A aud B can ordinarily be 


varied by a subsequent contract between them is made when a person ora com- 
pany Isin insolvent circumstances and either bankruptcy proceedings or winding 


_ * Appeal from Appellate Order No. 9 of 193%, against the order of K C. 
Chatterjee Esq., Subordinate Judge of Pabna, dated the 29th September, 1944, 
reversing that of A. Ahmed Esq., Mursiff, 2nd Court, Serajgunj, dated the 16th 


May, 1934. 


Vorn LX{I.] HIGH COURT. 


up Proceedings have been taken, as the case may be, for the purpose of equitable 
distribution of assets. Proceeding under section 153 of the Indian Companies Act 
is Only an alternative proceeding to winding up proceedings. The sanction of 
the Court is the safeguard of the minority who do not agree. In according the 
sanction the Court has not only to see the arrangement proposed and accepted 
by the majority is reasonable and practicable, but also to see that one class of 
cieditors or depositors does not feast “upon the rights of another class. It is for 
this purpose that separate meetings must be convened by distinct classes of 
credi‘ors. It hasalso to sze that the provisions of the statute have been complied 
with, that the nnjority is acting bona fide and the minority has not been over- 
ridden. But if these conditions are satisfied and the Court grants sanction the 
agreement of the majority of creditors with company concloded at the meeting 
held-under the prelimlaary- order of the Court under section 153 binds all those 
who fell within the class by*the said majority. Unsecured creditors of a company 
who have already obtained desrees against the company are within the same class 
as unsecured creditors who have not obtained decrees against the company ; they 
do not form a distinct class. 


In re Alabama, New Orleans, Texas and Facifie Function Railway Co (1) 
and in re Falpatguri Banking and Trading Company Ltd. (a) referred 


to. = 


The appellant, a banking Co1poration, registered under the Indian Companies 
Act found itself in financial difficulties. On the Sth January, 1932, a meeting was 
held by the shaie-holders of the Bank for the purpose of devising means for 
stopping payment of interest and withdrawal of deposits. On ther*arst February, 
1933, a resolution was passed by the share-holders authorising the filing of an 
application on behalf of the Bank in the High Court under section 153 cf the 
Indian Companies Act proposing an arrangement between itself and its creditors. 
On the 2zoth April, 1932, the said application was -moved and the preliminary 
order was passed by the High Court directing a meeting of the creditors to be 
held. On the atst Way, 193% the said meeting was held and the majority of 
creditors agreed to the arrangement proposed and on the rgth June, 1933 sanction 
was given to the said arrangement by the High Court. 


The respondent, who received notice of the meeting which the High Court 
directed to be held did not attend it. He had on the coth March, 1933, that ig, 
before the cate of the preliminary order of the High Court, instituted a suit to 
recover his dues. That suit was decreed on the 24th April, 1933: 


Held, that the respondent, notwithstanding the fact that the decree was 
obtained before the date when the majority of creditors at a meeting held under 
the preliminary order of the High Court agreed to the arrangement proposed by 
the Bank, was not entitled to execute his decree. He must come and accept 
payment in pursuance of the a: rangement sanctioned by the High Court. 


Barisal Loan Office Limited vy Sastht Charan Bhattacharjee (3) followed. 


(1) [1891] 1 Ch. 213 (238—9). 
(2) (1995) 39 C. W. N. 895. 
(3) A, O. D. No. 70 of 1934) decided on 2€th June, 1938. 


“$TI 


CIVIL, 


ce 


1935. 
aaa 
Serajgunj Loan 
Office, Ltd. 


v. 
Nil Kanta Lahiri. 


rae -ereet 


312 THE CALCUTTA LAW JOURNAL, (Vor, LXII, 


Civit Raghubar Dayal v. Bank of Upper India (1) distinguished. 
11945. Sri Shusila Bala Basu v, Anjuman Trading and Banking Corporation (a) 
nae dissented from. l 
a kani eng That section 169 of the Indian Companies Act was inapplicable. 
Nil Kanta Lahit, Bowkett v. Fullers United Electric Works Lid, (3) referred to. 
a Appeal by the judgment-debtor. 


Application for execution of decree. 
M+, Nirmal Chandra Chakravarty for the Appellant. 
Mr. Dinesh Chandra Roy for the Respondent. 


Cc. A. Ve 
The following judgment was delivered ; 
August, 9. The Serajgunj Loan Office Limited, a Banking Corporation 
aai registered under the Indian Companies Act found itself in financial 
difficulties, but -nò winding up proceedings were taken, Instead of 
that a composition with its creditors was proposed, accepted and 
sanctioned by the Court under section 153 of the Companies Act. | 
‘The relevant dates on which the respective contentions®of the 
parties have been advanced before me are the following :— ; 
8th January, 1933 .. A meeting by the share-holders of 
| the Bank for the purpose of 
devising means for stopping 
payment of interest and with- 
drawal of deposits, | 
215t February, 1933 . A resolution was passed by the 
share-holders authorising ‘the 
filing of an application on behalf 
of the Bank inthe High Court 
under section 153 of the Com- 
panies Act proposing an arrange- 
ment between itself and its 
_ creditors. 
2oth April, 1933 we The said application was moved 
and the preliminary order was 
passed by the High “Court 
directing a meeting of the 
creditors to be held. l 
21st May, 1633 .. The said meeting was held and the 
majority of creditors represent- 
(1) (1919) L. R. 46 1. A. 135; 90C. L. J. 214. Ng 


(2) [1935] A. I. R. (Cal.) 398, 
(2) [1923] 1 K. B 160. 


Von. LXII] HIGH COURT. 


ing more than three-fourths in 
value agreed to the arrangement 
proposed. 

19th June, 1933 .. Sanction was given to the said 

arrangement by the High Court. 

The substance of. the arrangement sanctioned by this Court is 
that the creditors of the Bank shall not be able to demand payment 
of their dues within ten years, interest was reduced, a consultative 
body of six persons selected by the creditors was constituted and 
the directors in consultation with the consultative body were 
directed to distribute pro zata amongst the creditors a certain por- 
tion of the collections annually made. 

The respondent, who received notice of the meeting which the 
High Court directed to be held did not attend it. He had before 
the date of the preliminary order of the High Court, that is, on the 
zoth March, 1933 instituted a suit to recover his dues, That suit 
was decreed on the 24th April, 1933. Itis this decree which he 
seeks to execute against the Bank. The Bank hastaken up the 
position that the respondent must come and accept payment in 
pursuance of the arrangement sanctioned by the High Court, The 
first Court gave effect to the Bank’s contention and dismissed the 
execution case, but the lower appellate Court has held otherwise. 
In my judgment the view taken by the rst Court so far as this case 
is concerned is the correct view, notwithstanding the fact that the 
decree was obtained by the respondent before the date when the 
majority of creditors at a meeting held under the preliminary order 
of the High Court agreed to the arrangement proposad by the Bank. 
This view accords with the decision of my learned brothers Guha 


and Lodge JJ. in Barisal Loan Office Limited v. Sasthi Charan - 


Bhattacharji (Appeal from Original Order No. 70 of 1934 
decided on the 26th June, 1935). It is no doubt in conflict with the 
decision of my learned brother Henderson, J. in Sr Shushila Bala 
Basu v. Anjuman Trading and Banking Corporation (1), but I pre- 
‘fer to follow the decision in the case of Barisal Loan Office Limited, 
not only because it is the decision of a Division Bench, and so 
binding on me, but also because its zafo recommends - itself 
to me. 
| Section 153 of the Companies Act, no doubt, confers an extra- 
ordinary power on the majority to bind the minority, Ordinarily 
an arrangement or composition is binding on parties who are çon- 


(1) [1935] A. L R. Cale, 393, 
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tracting parties. A contract between A and B can ordinarily be 
varied by a subsequent contract between them. But that principle 
has been sacrificed by the legislature where a person or a company ` 
is in insolvent circumstances and either bankruptcy proceedings or 
winding up proceedings have been taken, as the case may be, for 
the purpose of equitable distribution of assets. Proceeding under 
section 153 is only an alternative proceeding to winding up pro- 
ceedings, the object being practically the same. The sanction of 
the Court is the safeguard of the minority who do not agree. In 
according the sanction the Court has not only to see that arrange- 
ment proposed and accepted by the majority is reasonable and 
practicable, but also to see that one class of creditors or depositors 
does not feast upon the rights of another class. It is for this pur- 
pose that separate meetings must be convened by distinct classes of 
creditors. It has also to see that the provisions of the statute have 
been. complied with, that the majority is acting Jonafide and the 
minority-has not been overridden [Per Lindley L, J. in Zn re Ala- 
bama, New Orleans, Texas and Pacific Junction Railway Co. (1)]. 
But if these conditions are satisfied and the Court grants sanction 
the agreement of the majority of creditors with company concluded 
at the meeting held under the preliminary order of the Court under 
section 153 binds all those who fall within class represented by 
the said majority. Unsecured creditors of a company who have 
already obtained decrees against the company are in my judgment 
within the same class as unsecured creditors who have not obtained 
decrees against the company ; they do not form a distinct class, 
Their rights against the company are not so dissimilar as to make it 
impossible for them to consult together with a view to the common 
interest in meeting held under the directions cf the Court given 
under section 153 of the Act. This is the view which has been taken 
by my learned brother Cunliffe, J. in Zn re Jalpaiguri Banking and 
Trading Company Lid. (2) following the test propounded by Bowen 
XL, J. in The Sovereign Life Assurance Co. v, Dodd (3). With this 
decision I entirely agree. On these principles I do hold that the res- 
pondent is bound by the scheme adopted by the majority of the ` 
creditors of the company, which, in my judgment, were of the same 
class, and sanctioned by this Court. The view that I am taking, in 
my judgment does not militate against the decision of Viscount Hal- 


dane in the case of Laghubar Dayal v., anh of Upper India (4), 


(1) 1891] 1 Ch. 213 (238—~9). 

- (2) (1935) 39 C. W. N. 875. 

(3) [1892] 2 K. B. 573. 

(4) (1919) L. R. 46 I. A. 135 ; 30 C, L. J. 214. 


Vor, LXII.) HIGH COURT, 


where the precise question which I have to consider.did not arise. On 
the view that the scheme sanctioned by the Court under section 153 
takes effect not from the date of the final order of the Court but 
from the date of the resolution of the majority of the creditors 
passed at the meeting convened under the preliminary order of the 
Court, Raghubar Dayal was admittedly one of the members of 
the class of creditors the majority of which agreed to the arrange- 
ment proposed. Where there is no winding up proceedings, anda 
composition or arrangement is proposed under section 153, any other 
view would lead to manifest injustice and lead toa race and con- 
sequent inequality amongst the creditors of the same class, which 
it is the object of the legislature to prevent, seeing that there is no 
provision in the Act in such cases to stay actions and proceedings 
against the company by individual creditors while the application 
under section 153 is being considered by the Court. Section 169 
would not cover the case. This has been pointed in cases under 
the Companies Consolidation Act 1928, of which the Indian Com- 
panies Act in this respect is a mere copy [per judgment of Scrutton, 
L. J. in Bowkelt v, Fullers United Electric Works Limited (1)). 

For these reasons I allow the appeal. The order of the learned 
Subordinate Judge is accordingly set aside and the Munsiff’s order 
restored witn costs to the appellant company of this Court and of 
the lower appellate Court. Hearing fee is assessed at one gold 
Mohur. f 

The prayer for leave to appeal under section r5 of the Letters 
Patent is refused. E 


A. T, Me Appeal 2ilowes, 


(1) [1923] 1 K. B. 160. 
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Before Mr. Justice R, C. Milter. ~ 


SRIMATI SAHEDAN BIBI 
0. 
MIR ALI AND ANOTHER," 


Execution—-Adjustinent of decree by third psrson—Adjustment not certified — 
Fudgment-debtor rio parly—Application for execution by the assignee of 
decres-holder—Assignment after adjustment—Judgment-debtor, if can plead 
satisfaction of decree—Civil Procedure Code (Act V of 1905), QO. ar or 2, 
O. arr. 16, 


The question whether an assignment of decree was really in favour of the 
benamdar of one of several judgment-debtors can be gone into in. proceedings 
under O, 311.16 of the Code of ‘Civil Procedure by reason of the provisions of 
the second proviso, and on general principles, the question. as to whether the 
assignee is the benamdar of the sole judgment-debtor, or all the judgment- debtors 
can also be gone into in such proceedings, and for that purpose the question 
whether the judgment-debtor’s money was employed for obtaining the assignment 
can be gone into, though that payment is uncertified under Order 21 rule 2 ct the 
Code. For this limited purpose only an uncertified payment or adjustment can 
be pleaded in a proceeding under Order 21 rule 16 of the Code. 


`- Ramayya v. Krishnamurti (1) and Punnusami Nadar’s case (2) considered. 


In execution of a decree for money some lands belonging to the appellant, the 
judgment-debtor was attached by FI., the decree-holder. Pending altachment,. 
G-purchased the said lands benami of his wife from the appellant. H obtained a 
dectee for money against G also. By a compromise entered into between G and 
H, the latter gave up a portion of the decretal amount, received Rs. so in cash 
(this amount was found to be appellant’s money) and the balance of his dues under 
both the decrees, that is, the one he had obtained against the appellant, and‘the 
other against G. G executed a mortgage in favourof H, by which he agreed to 
pay in instalments. H afterwards assigned to the respondents by a registered: 
deed his decree against the appellant. The assignees (respondents) then applied 
for execution against the appellant. Ona notiee under Order 21 Rule 16 of the 
Code of Civil Procedure, the judgment-debtor (appellant) objected to execution as 
the decree was satisfied. The adjustment of the decree was not certified under 
Order ar rule 2 of the Code: 


* Held, that the execution would proceed against the judgment-debtor. 


The uncertified payment or adjustment which had discharged the decree in 
full before its assigament could not be pleaded by the judgment-debtor and con- 


" Appeal from Appellate Order No. 208 of 1935, against the order of Babu 
Thaknr Das Banerjee, Subordinate Judge, 2nd Court of Hooghly, dated the oth 
January, 1935, affirming that of Babu N, K. Ghose, Munsiff. and Court Serampur, 
dated the 31st July, 1934. 

(1) (1916) I, L. R. 40 Mad. 296. 

(2) (1911) I. L, R. 35 Mad. 659. 
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sidered by the Court in a proceeding started on the notice issued under Order a1 - oe 
rule 16 of the Code of Civil Procedure, as the plea was not that the respondent 1935. 
"was the benamidar of the appellant in the matter-of the transfer of the decree. P 


Raghunath Gobind v. Gangaram Yesu (1) dissented from. 


v. 
The contract being between H and G for the satisfaction of the decree, the M k 

appellant standing aloof conld not take the benefit of that contract, she being not 

a party thereto Hence she could not take the plea of adjustment. 


Rama Ayyar v. Sreenivasa Pattar (2) and Brajabashi Modak’s case (3) 
distinguished., s 


Appeal-by the Judgment-debtor. 


Application for execution of decree by the assignee of the 
decree-holder. 


The material facts appear from the judgment. 
Mr, Narendra. Krishna Bose for the Appellant. 


Mr. Manilal Bhattacharjee for the Respondents. 
G A. V. 


The following judgment was delivered : 
“This is an appeal by the judgment-debtor against an order August, 20 
‘passed on appeal ty the learned Subordinate Judge, Second Court, -7 
Hughbli, by which the order passed by the learned Munsif, Second 
Court, Serampore, has been affirmed. “The said orders -have 
overruled the judgment-debtor’s objection and have allowed the 
- execution to proceed against her. 
~~" On the zoth December, 1926, one Harihar Banerjee obtained 
“a decree for money against the appellant in the Second Court of 
„the Munsif at Serampore. That decree was affirmed on appeal 
onthe 6th January, 1528, and thereafter some lands belonging 
to the appellant were attached by Harihar. At tbe time when 
the lands were under attachment, one Abdul Gaffur purchased the 
attached lands-benami of his wife from the appellant. Harihar 
Banerjee had obtained a decree for money against Abdul Gaffur 
also. When Abdul Gafur found that the lands purchased by him 
from the appellant were under attachment he proposed a compro- 
mise with Haribar Banerjee. The nature of the arrangement 
accepted by Harihar was as follows, Haribar gave up a portion 
of the decretal amount, received Rs, 50 in cash and for the balance 
of his dues under both the decrees, that is, the one he had obtained 
‘against the appellant and the other he had obtained against 
(a) (1923) I. L. R. 47 Bom. 643. 
(2) (1895) I. L. R, 19 Mad. 230. 4 
(3) (1927) 31 C. W. N. gal. a s $ 


1925. 
a 
Sm. Sahedan Bibi 
V. 
Mir Ali. 
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Abdul Gafur, Abdul Gaffur executed a mortgage in favour of 
Haihar on the r4th March, 1931, by which he agreed to pay in 
instalments. The appellant admits in her evidence that the afore- 
said sum of Rs. so was paid by her through Abdul Gaffur, who 
used to reside with her. On the 4th-December, 1933, Haribar 
assigned to the respondents by a registered deed his decree against 
the appellant and on the roth April, 1934, the respondents made 
an application for execution against tke appellant in the Second 
Court of the Munsif at Serampore, the Court which had passed 
the decree. In the first column of that application which was 
in the ordinary tabular fcrm a statement was made that the res- 
pondents were making the application for execution on the strength 
of their purchase of the decree from Harihar. The application 
was registered on the same date anda nolice as required by Order 
21, rule 16 of the Code was issued by Court on the appellant and 
on Harihar, The appellant filed two objections, one an objection 
under Order 21 rule 16 and the other under Section 47 of the Code, 
but the substance of both the objections is the same, She éook 
up the position that the decree had been adjusted out of Court, . 
and so the respondents could not go on with the execution as 
assignees of the decree. The adjustment of the decree the terms 
of which I have recited above was not certified under Order 21, 
rule za —- 

Both the Courts below have beld that the adjustment not 
being so certified cannot be taken into account, and have accor- 
dingly allowed the execution to proceed, The question in this 
appeal is whether that view is correct, The matter has been 
placed by the learned Advocate for the appellant from two points 
of view. 

He first of all contends that Order 21, rule 2 prevents only the 
execution Court from recognising an uncertified payment or adjust- 
ment; the adjustment therefore can be pleaded and proved in 


an objection taken by the judgment-debtor in pursuance of a 


notice issued on her under Order 21, rule 16, for the purpose of 
showing that the decree being satisfied before the transfer of the 
decree the transferee got nothing by the assignment, there being 
then nothing to assign, 


His second contention is that there being no relation of judg- 
ment-creditor and judgment-debtor between Harihar and Abdul 
Gaffur at the time when Abdul Gaffur executed the aforesaid 
mortgage bond in favour of Harihar, Order 21r, rule 2 does not 
apply. On both these points there is divergence of opinion in 


Vor. LATI. inion dotrt.- 


the other High Courts, but so far asi am aware there ig no 
direct decision of this Court. There are no doubt two decisions 
of this Court, which approach very nearly the points I have to 
decide, namely, Monmohan Karmokar v. Dwarka Nath Karmokar 
(1) and Brajabashi Modak v. Manik Chandra. Modak (2), but 
in my judgment these cases are distinguishable. | 

"In support of his first contention Mr. Bose places before me 
the following cases, Raghunath Gobind v, Gangaram Yesu (3), 
Ganpaya v. Krishnappa (4), Tonnusami Nadar vy. Letchmanan 
Chettiar (5), Ramayya v. Krishnamurti (6) and Brajabashi 
Modak v. Manik Chandra Modak (2). In tbe last mentioned 
case, however, the question was raised but not decided. There 
the respondent who claimed to be the transferee of a decree for 
money obtained by one Khali Mahammad against the appellant 
made an application for execution inthe year 1523. When that 


was done no objection was taken by the appellant when he wag 


served with notice under Order 2r, rule 16. In course of that 
execution some of the appellant’s properties were sold but the 
sale proceeds were not sufficient to wipe off the decree. The 
respondent applied for execution, the second time in the year 1924, 
and it is at this execution, the judgment-debtor took the plea that 
the decree had been satisfied by an adjustment before the assign- 
ment to the respondent. Mr. Justice Mukerji held that the notice 
under Order 27 rule 16 has tobe issued only once, tha: is when 
the assignee of the decree. for the first time wants to execute the 
decree and the objection -in pursuance of a-notice under that rule 
can be filed then ; that the law does not contemplate that every 
time an assignee of the decree applies for execution that a notice 
under Order 2r, rule 16 is to be issued ; and that the appellant 
not having challenged the validity of the assignment when the 
respondent had first applied for execution in the year 1923 was 
precluded from raising any such objection. 


In Raghunath Gobind's case (3) Macleod, Cs J. and Crump J. 


held that an uncertified payment or adjustment which had? dis- 


(1) (1910) 1a G. L. J. 312 
(2) (1927) 31 C. W, N. gat. ; A a 
(3) (1923) I. L. R. 47 Bom. 643, 

(4) (1924) 46 Boni. L, R. 491. 

ts) (1911) L L, R. 35 Mad, 659. 

(6) (1916) I. L. R. 40 Mad, 296. 
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charged the decree in full before its assignment could be pleaded 
by the judgment-debtor and considered by the Court in a procee- 
ding started on the notice issued under Order zr rule 16 but I 
consider the said decision to be erroneous for the reasons which 
I will indicate hereafter. The question again arose inthe Bom- 
bay High Court about a year after the decision of Raghunath 
Gobind’s case. (1) That case came before Macleod C. J. and 
Shah J.[Ganpaya v. Krishnappa-(2)|. Mr. Justice Shah doubted 
he correctness of the decision in Raghunath Gobind’s case (1) 
and followed it very reluctantly on the GEDHAG that it wasa ai 
precedent, 

Turning to the precedents of the Madras High Court, there 
was a sharp difference of opinion on the point between the two 
learned Judges who decided Ponnusami Nadars case (3), Abdur 
Rahim J. being of opinion that an uncertified payment or 
adjustment must be disregarded, while Sundara Ayyar J. took the 
opposite view. In Ramayya v. Krishnamurti (4) Sadasiva Ayyar 
and Moore J.J. followed the judgment of Sundara Ayfar J. 

The matter was ultimately referred to a Full Bench of that 
Court Subramanyam v. Ramaswami (s) and in my judgment 
Beasley C. J. has formulated the correct principle in that case. 

For the purpose of considering the question it is necessary 


_ to examine the provision of the Code a little in detail. A suit 


terminates with the final judgment and the decree. After the 
judgment has been delivered and signed it cannot be altered or 
added to except under Sec, 152 or on review. (Order 20, rule 3). 
The decree must agree with judgment and therefore cannot be 
added to or alterod except under Sec. 132 or when the judgment 
itself is modified in the manner indicated in order 20, rule 3. 
Leaving out of consideration proceedings for review and procee- 
dings for correction of slips and accidental errors and omissions 
which do not occur in every cate, in the normal and ordinary-course ° 
the proceedings for enforcement of the decree then commences. In l 
Sec. 37 tbe phrase, “the Court which passed the decree” is defined 
dn relation to execution of decrees and Sec, 38 specifies the Courts 
which can execute decrees, Even when the relief prayed for by 
the decree-holder can only be obtained in a Court other than the 


(1) (1923) I. L. R, 47 Bom, 642, 
(2) (1924) 26 Bom, L. R. 491. 

(2) (1911) 1, L. R. 35 Mad 659. 
(4) (1916} I. L. R. 40 Mad. 2396.. 
(5) (1932) 1. L. R, 55 Mad, 720. 
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Court which passed the decree, the motive centre is the Court 
which passed the decree. The first step for the furtherance of 
execution must be taken in that Court. The application for 
transfer of the decree must be made in that Court, and it js only 
that in keeping with the scheme that Court should determine, where 
persons, whose names do not occur in the decree, either apply 
for execution or where execution is applied for against persons 
whose names do not occur in the decree that the Court. which 
passed the decree should determine the question as to whether 
the persons applying for execution are proper- persons who. should 
be allowed to execute or execution should be permitted to proceed 
against persons whose names do not find a -place in ‘the decreé, 
Section 50 of the Civil Procedure Code is only & counterpart of 
Order a, rule 16. Both of them appear -in parts of the Code 
which deal with enforcement of decrees and in both of them 
the phrase “the Court which passed the decree” or a phrase of 
the «ame import- is used. That phrase must be taken 
to have the meaning assigned to it in Section 37 
of the Code which has in view proceedings for execution. 
When an application is accordingly made “to a Court which 
passed the decree” by the transferee of the decree under the 
provisions of Order 21, rule 16, the application is made to that 
Court in its character as an executing Court. “The fact that 
that Court cannot ultimately itself give what the decreeholder wants, 
by reason of the object aginst which execution is to be directed 
being outside’ its- jurisdiction is only a fortuitious circumstance 
and cannot deprive that Court of that character. I agree fully 
with Beasley C.J. where he says that. an application under 
Order 21, rule ‘16 is not merely an application for recognition 
of-a transfer and has no relation to execution. If that is the 
correct view a proceeding under Section 5o of the Code could 
as well be said to be a proceeding for merely determining who 
is the representative of the judgment-debtor and having no relation 
to execution, or to the executing Court, a view which is inconsistent 


with the express provisions of Section 47 of the Code. In this 


view of the matter the terms of Order 21, Rule a ordinarily 
prevents the Court from going into uncertified payments and 
adjustments when considering an objection under Order 2r, 
rule 16. In my judgment the scope of the enquiry under that 
rule is limited only to the validity of the assignments, with a view 
to see if the applicant can proceed further in the proceedings for 
execution assuming the decree to be unsatisfied. It is only after 
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the said question is determined in favour of the applicant, that 
1935. the next stage in the enforcement of the decree begins and at 
Sm. EA Bibi that stage the question of satisfaction or adjustment properly arises, 
ve The question whether the assignment of the decree was really in 
ee favour of the benamdar of one of several judgment debtors can 
be gone into in proceedings under Order 21, rule 16 by reason 
of the provisions of the second proviso, and on general principles, 
the question as to whether the assignee is the benamdar of the 
sole judgment-debtor or all the judgment-debtors can also be 
gone into in such proceedings, and for that purpose the question 
whether the judgment-debtor’s money was employed for obtaining 
the assignment can be gone into, though that payment is uncertified 
under Order 21, rule 2. - 

For this limited purpos2 only an uncertified payment or adjust- 
ment can be, in my judgment be pleaded, ina proceeding under 
Order at, Rule 16. Inthis view of the matter, it seems to me 
that the result of the adjudication in Rammayya’s case (1) and the 
result at which Sundara Ayyar J. arrived atin Ponnusami’s case (2) is 
correct, but it would be against the provisions of the Code to apply 
the general observations made in those cases and to hold that the 
uncertified adjustment or payment pleaded in the case before me 
can be recognised by the Court in a proceeding under Order zr, 
Rule r6. The plea is not that the respondents are the benamdars 
‘of thé appellant in the matter of the transferofthe decree. I 
accordingly overrule the first contention of Mr. Bose. 

Regarding Mr. Bose’s second point, there is no substance with 
regard to the payment of Rs. 5o towards the decretal amount. The 
appellant in her deposition admitted that the money was hers and 
it was through Abdul Gafur that the same was paid to Harihar 
Banerjee. | 

The question how far the adjustment of the balance of the 
‘decree by the execution of the mortgage by Abdul Gaffur in 
favour of Harihar, however, presents some difficulty. The cases 
which lay down that Order 21, Rule 2 is no bar proceed upon the 

' observations of Subramania Ayyar, J. made in Rama <Ayyan v, 
Sreenivasa Pattar (3) to the eflect that certification of an adjustment 
or payment is required under Order 21, Rule 2 only when at the 
time of adjustment or payment, the relations between the person 
subsequently applying for execution and the person against whom 

(1) (1916) I. L. R. 40 Mad. 296, 
(2) (1911) 1. L. R. 35 Mad. 659, 
(9) (189s) IL L, R. 19 Mad. 250, 


# 
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execution was applied for was that of decree-holder and judgment- 
debtor.- In that case as also in the cases which have followed that 
case including thé case of Brajabashi Modak (1), the, facts were of 
the following type. 
_ A had obtained a decree against B. C at the request of B either 
pays up the decree or otherwise satisfied it. C tben obtains an 
assignment of the decree from A and executes it against B. In 
Brajabashi’s case (1) the further fact was that the agreement 
between B and C was that C would obtain the assignment from A of 
the decree and execute it only against some specified properties of 
B, namely 8 pakhis of land, which he was to take in full satisfaction 
of the decree. C obtained the-assignment of the decree from A, 
sold in execution the said 8 pakhis of land, and herself purchased 
it, and then for the. balance of the decree applied again for execu- 
tion against B’s homestead. Mr. Justice Mukerji pointed that the 
aforesaid arrangement between B and C had been entered into 
from its very nature -some tinie before the assignment of the decree 
bya to C, “however short the interval may be. Following the 
principle laid down by Subramania Ayyar, J. in Rama Ayyan’s 
case (2) that B could not have made an application for certifying 
the adjustment at the time it was made under the provisions of 
Order 21, Rule 2(2) . as against’ C, for C had not then come on 
the record as assignee of the decree it was-held that Order 2r, 
Rule 2 did not debar B from proving the arrangement. The | facts 
ofthe case before me are different, Ifthe contract was between 
Abdul Gaffur only and Harihar for the satisfaction of the decree, 
Ido not see how the appellant, standing aloof can take the benefit of 
that contract, she being not a party thereto, She can only take the 
benefit of that adjustment by taking up the position that although 
she was not a party to the mortgage, and she is not a necessary 
party to that deed as the properties of Abdul Gaffur only were 
mortgaged, she was a party tothe arrangement with the decree- 
holder Harihar in pursuance of which the said mortgage was 
executed by Abdul Gaffur.. In that case there was nothing to pre- 
vent her from making an application against Harihar at the time of 
the adjustment or within the time.allowed by law under Order 27, 
Rule 2(2) of the Code, Harihar not haying aengusa the, decree at 
that time. 

In the case of Monmohan Karmokar. v. Dwarka Nath Karmokar 


1n 


(1) (1927) 31 C. W. N. gar. | - B 
(2) (1895) I, L, R, 19 Mad, 230, : 


"323 


Civ. 


eT 


1935. 
ee 
Sm. Sahedan Bibi 
v. 
Mir Ali. 


Civil, 
3935; 935. 
‘Sm. Sangan Bibi 


Mir Ali. 


“asma 


THE CALCUTTA LAW JOURNAL» (Vor, LATI. 


= 


g “ : . AKA 
‘(1) one Judhistir Karmakar had obtained a mortgage decree against 


Shib Chandra Karmakar. This deciee he assigned to Dwarka Nath 


“Karmakar on the roth March, 1907. On an application by Dwarka 


Nath the Court ordered bis substitution in the place of the otiginal 


‘decree-holder on the 6th July, 1907 after notice to the judgment- 


debtor and without any objection from him. Dwarka Nath did not 


‘however ultimately proceed with the execution case in which he got 
‘himself substituted. Monmohan Karmakar who had a money 


decree against Shib Chandra executed his decree and purchased one 
of the properties included in Judhistirs mortgage decree. 
This sale was held on the roth September, 19¢7 and confirmed 
onthe 2rst November, 1907. In January, 1908, Dwarka Nath 


‘presented his sacond application for execution. _Monmohan 


intervened .and raised two objections, namely (1) Shib Charan 
had paid vp the money due under thé aforesaid decree in 1906 
and consequently the assignee Dwarka Nath acquired nothing 
and (ii) that the assignment was a fraudulent cevice by ~Shib 
Chandra to defeat the claims of his other creditors, that ‘he 
obtained the assignment of the mortgage decree for his own bene- 
fit, and in furtherance of that fraudulent scheme had deliberately 
omitted to make an application for certifying the payment of the” 
amount of the mortgage decree. These objections were dis- 
missed for default, and an application by -Monmohan for review 
proved infructuous as the application for execution was subsequently 
allowed to be dismissed. The third application for execution 
was then presented by Dwarka in December, 1908, and. Mon- 
mohan again preferred the self-same objections, Mr. Justice 
Mookerjee observed that as there were those allegations of fraud, 
the want of certification would be no bar to the determination of 
the objections of Monmohan. Then he observed that the consi- 
deration of the exact scope of Order 21, rule 2 was immaterial 


‘because a suit on the allegations of fraud as made would lie and 


lie in the same Court which was. executing the decree. The 


‘allegations of Monmohan were also in substance that Dwarka 
‘Nath was benamdar of the judgment-debtor, Shib Chandra, and 


that question could be gone into in a proceeding under Order 
ar, rule 16,as I have indicated above. No doubt a notice under 
Order a1, rule 16 had been issued on Shib Chandra when Dwarka 
first applied for execution, but the proceedings between Dwarka“ 
Nath and Shib Chandra were all collusive. The fact of collusion 
between them would not have prevented- a reconsideration of 


(1) (1910) t2 C. L, J. 312, 
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the questions which fall within Order 21, rule 16 on the piinciple 
laid down by Lord Broughan in Bandon v, Becher (1). The 
passage is as follows, 

“A sentence is a judicial determination of a “case, agitated 
between real parties,-upon which real interest has been settled ; 
in order to make a sentence, there must be real interest, a real 
argument, a real prosecution, a real defence and a real decision ; 
of all these requisites, not one takes place in the case of collusive 
and fraudulent suits; there is no Judge, buta person, invested 
with the ensigns of judicial office, is misemployed in listening 
to a fictitious cause proposed to him. There is no party litigating, 
there is no party defendant, and there is no real interest brought 
into question. The whole proceeding is collusive and fraudulent, 
It cannot therefore be treated asa judicial proceeding but may 
be passed by as availing nothing to the party who sets it up’ 
I accordingliy hold that I am bound by no precedent of this 
Court and I think I am justified for the reasons given above 
in overruling the second contention also of the appellant’s 
Advocate. 


‘The result is that this appeal is dimissed but without costs 
throughout, 


Prayer for leave to appeal under Section 1§ of the Letters 
Patent is: granted. 


A. Ta M ; Appeal dismissed. 


(1) (1835) 3 Ci. & F. 479. 
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NAWAB MIRZA MOHAMMAD SADIQ ALI KHAN 
I, 


NAWAB FAKR JAHAN. BEGUM AND OTHERS. . 


[ON APFEAL FROM THE CHIEF COURT oF OuDH 
aT Lucknow. | 


# 


Oudh Estates Act, (J of 1869), Sections 8, 10, 22— Effect of entry in lists 1 and 
s—Incorporation of other property in taluga~ Succession to non-taluqdart 

, property—Presumption awto —Gift by Muhammadan husband or father in 
favour of wife or infant child—Transfer of possession—Government 
promissory notes, wakf of~Claim for dower Payments by husband, not 
allocated to dower—ZInterference by Privy Council with order as to costs. 


(1) By Section 10 of the Oudh Estates Act, I of 1869, the entry of a party's, 
name in lists 1 and a prepared under Section 8 of the Act, is conclusive evidence 
that he was a taluqdar to whom the provisions of the Act applied, and js a 
statutory declaration that the estate entered against his namein the sald lists 
ordinarily devolved, by family custom, upon a single heir. 


Murtasa Husein Khan v. Mahomed Yasin Ali Khan (13, followed. 
Consequently, by Section 22 of the Act, upon the death of such party intestate 


(or leaving a will invalid for non-compliance with the requirements of the sald 
Act), the taluqdarf estate would descend upon his eldest son by right of primo- 


- geniture. He would none the less fake the estate by succession under the Act, 


and not by an independent title, although on the taluqdar’s death there were 
cOmpromises executed between his heirs, the effect of which was merely a 
recogaltion of the eldest son’s right to succeed to the estate. The compromises 
could not be regarded as the root of his title. 


(2) In the absence of a registered declaration made in conformity with the 
provisions of Section 32-A, (added to the Oudh Estates Act, 1869 by amending 
legislaticn of 1910), It is not permissible to a taluqdar, by any expression of 
intention or any form of user, to Incorporate other acquisitions and property as 
accretions or appurtenances to the taluqdari estate 


Rajindta Bahadur Singh v. Rani Raghabans Kunwar (2), followed. 


(3) The presumption, in the case of a Muhammadan family, is that if a family 
custom of primogeniture succession is established in respect of taluqdari or 
ancestral estate, it governs also the non-talugdar! property ot the personal acqui- 
sitions of the last owner : 


Murtata Husein Khan v. Mahorted Yasin AR Khan (i); teferred to, 


(1) (1916) L. R. 431. A, 269; 23 C. L.J. 1. 
(2) (1919) L. R. 45 E A. 194 3 28C. L, J. 456. 
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Held, on the evidence, that in the present case the presumption was rebutted, 
and the succession to the non-taluqdari property followed the ordinary rules of 
Muhammadan Law. 


(4) Where a duly registered deed of gift is impugned as being merely a 
' colourable transaction, the burden of proof is upon those who dispute the gift. 
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(5) Under the Muhammadan Law, a gift of immoveable property must Nawab Fake Jahan 


ordinaiily be completed by a transfer of possession, but as between a husband and 
his wife who are living together, a transfer of possession may be sufficiently well 
established by a registered deed of gift which recites and declares that pcssession 
of the gifted property has been delivered over to the wife (donee), followed by the 
handing over of the deed to her, and it is not requisite that there should be actual 
vacation of possession by the husband and an actual taking of separate possession 
by the wife : 


Sheik Ibrahim v. Sheth Suleman (1); Bibi Khaver Sultan v. Bibi Rukhia 
Sultan (2) and Humera Bibi v. Najm-un-nissa Bibi, (3), referred to. 


" (6) In the case of a gift by a Muhammadan father to his infant child, no 
transter of possession is required ; it is only necessary to establish a dona fide 
intention to give ; 


Afteeroonissa Khatoon v. Abedocnissa Khatoon (4), relied on. 
(7) Qua@re, whether the wakf of Government Promissory Nctes, is valid. 


(8) To a suit by a Muhammadan widow against her husband's heirs claiming 
Rs. 50,009 as due to her for dower, it was pleaded by the defendants that the 
debt had been fully satisfied by payments made to the plaintiff from time to time 
by Her husband, 


Held, (overruling the plea) that there being no evidence that the husband 
allocated any of these payments to the dower debt, it must, tinder tbe circum- 
stances, be presumed that these payments were in the nature of presents by the 
husband to his wife and not on account.of dower ; 


Tttkar-un-nissa Begum v. Nawab Amjad Ali Khan (5), distinguished. 


(9) The Judicial Committee does not, ordinarily, interfere with the discretion 
of the Court of Appeal in India on a mere matter of costs. 


Consolidated Appeals Nos. 131 and 132 of 1929 from the dectees 
and judgments of the Chief Court, Lucknow, dated the 29th Febru- 
ary, 1928, varying the decrees of the Subordinate Judge of 
Lucknow, dated the 4th July, 1925. 


The facts of the case are sufficiently fully set out in their 
Lordships’ judgment. 


(1) (1884) I. L. R, 9 Bom. 146. 

(2) (1905) I. L, R. 29 Bom. 468. 

(3) (1905) I. L. R. 28 All, 147. 

(4) (1875) L. R. 21. A. 87 104). 

(5) (1871) 7 Beng. L. R. 643 (P. C.) 
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The judgment of the Chief Court of Oudh is reported in Sadig 
Ali Khan v. Fakhr Jahin Begum (1). 


De Gruyther, K. C., Dube, E. C. and Wallach for the Plaintiffs, 
Fakir Jahan Begum and others. 


Upjohn, K. C. and Z. M. Jopling for the Defendant Nawab 
Sadiq Ali. 

Their Lordships’ judgment was delivered by: 

Sir George Lowndes :—The principal question of the many, 
involved in these appeals is as to the right of succession to an 
important fa/ugdari estate in Oudh, known as Kunwa Khera. The 
last holder was Nawab Baqar Ali Khan, who died intestate on the 
rth January, 1921. He left him surviving two widows, four sons, 
of whom Nawab Mirzi Mohammad Sadiq Ali Khan was the eldest, 
and one daughter. The pedigree of the family, so far as it is 
necessary for the determination of the appeals, js as below, the 


names of females being printed in italics :— a 





Ahmad Ali 
Amjad Ali 
il 
| : rT 
Sharaf Fahan = Baqar i eet Fahan Jafar Ali h 
mi Sea | 
| 
Sadiq Ali Kazim Ali Nagi Ali Tagi All Abid Fahan 


The appeals arise out of -two Separate suits, the first of 
which was instituted by the junior widow, Fakr Jahan Begum, 
and her two children, Taqi Ali and Abid Jahan, who will be 
referred to in this judgment as the plaintiffs. They claimed 
their shares according to the Shiah Mahomedan law,-to which 
the parties are subject, in the whole estate of Baqar Ali, including 


the Kunwa Khera property. To this suit the other widow and 


her three sons, and also Jafar Ali, the brother of Baqar Ali, were 
joined as defendants. Jafar Ali died pending the suit, and his 


- heirs were brought on the record in his place, but took no part 


in the proceedings. Nagi Ali also died fendente lite, and is now 
represented by his widow, Jaddo Begum. Neither she nor her 
assignee, Dilawar Ali, have appeared before the Board. 


The second suit was brought by Fakr Jahan alone, claiming 
the sum of Rs. 50,000 as due to her for dower out of the property 


(1) (1928) I. L. R, 4 Luck. s21 ; A. I. R. (1928) Oudh, 97. 
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left by Baqar Ali. To this suit all the: other Parties, with the 
_ exception of Jafar Ali, were defendants. l 

The first suit involved various questions as to Baqar Als 
estate, including the validity of a nùmber of dispositions of 
property made by him during his lifetime, as to most of which 
there were concurrent findings of the Courts in India. There 
are now five appeals before. the Board, which have been. con- 
solidated ; four of them arise out of the first and principal suit 
and the remaining one out .of the -dower suit. The parties are 
ranged on different sides on the various questions involved, 
according to their individual interests. On the question as to 
the succession to’ the Kunwa Khera estate, with which their 
Lordships will first deal, Sadiq Ali, claiming as the eldest son by 
the right of primogeniture, is opposed by” all the other parties, 
_ His claim succeeded in both the Indian Courts, but is disputed 
before the Board. 
fhe estate was the subject of two, eae dated respectively 

in 1858 and 1861, by each of which it was granted to Amjad Ali, 
the father of. Bagar Ali, subject to descent by the rule of primo- 
geniture. ~The reason for the two saaads is unexplained. They 
are to all intents in the same terms. | 

Upon the passing of the Oudh Estates Act, I of +1869, Amjad 
Aly’s name was included in the first and second of the lists prepared 


under Section 8 of tte Act. Against his name in the first list was. 


entered the estate of Kunwa Khera. By Section ro the entry of 
his name in the lists is conclusive evidence that he was a ¢al/ugdar 
to whom the provisions of the Act applied; the effect of the 
inclusion of his name inthe second list wasa statutory declara- 
tion that the Kunwa Khera estate by family custom ordinarily 
devolved upona single heir: Murtaza Husain Khan v. Mahomed 
Yasin Ali Khan, (1). By Section 22 of the Act, upon the death 
of Amjad Ali intestate the estate would descend upon his eldest 
son, Baqar Ali, and from Baqar Alito Sadiq Ali, and, if the section 
applied, the claim of the plaintiffs, so far as the estate was con- 
cerned, would necessarily fai, Amjad,Ali in fact left a will, dated 

2 16th March, 1874. By it he purported to provide for the 
division of his Sitapur property, which included at ‘all events the 
the greater, part of Kunwa Khera, among his- heirs according to 
Mahomedan law. The will, however, did not comply. with the 
requirements of the Act. It has been held by both Courts in 
India to be- inyalid on this: account, and their. finding 1 is not dis- 


" (1) (1916)-L, R. 43 L A. 269 (280). s 
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puted before the Board. It would seem to follow that the title 
of Sadiq Ali to the estate was prima facie unassailable, but it is 
attacked by the plaintiffs and the defendants who side with them on 
three grounds. ; 

In the first place, itis con'encel that though Kunwa Khera 
appears in list Nc. 1 as the falugdari estate of Amjad Ali, the 
Act did not in fact apply toit. Jt was said that the definilion 
of estate in the Act applies only to villages and lands named in 
tle list attached to the Aabudiyat executed by the ¢a/ugdar, and 
that the list in the case of Kunwa Khera was not executed by Amjad 
Ali, but by his slave Abdul, with whom the settlement was made 
on his behalf. Their Lordships think that there is no substance in 
this contention. 

. Inthe next place, itis contended that Baqar Ali did not take 
the estate under the Act, but by an independent title, and that 
therefore it devolved on his death by the ordinary Shiah Maho- 
medan law. In support of their contention reliance is placed 
upon certain transactions which took place after Amjad Ali’s death 
and were, no doubt, inspired by the provisions of his will, to which 
reference has been made above. Amjad Ali died on the 7th 
March, 1875, and on different dates in April and June of the 
same year three deeds of compromise were executed between 
Baqar Ali, his brother Jafar Ali, and the other heirs of Amjad 


Ali, under which Baqar Ali’s title to the Kunwa Khera estate 


was recognised,’ and that of Jafar Ali to another estate not 
concerned in these appeals, and provision was made for the 
other heirs. It is contended for the plaintiffs and their sup- 
porters that the effect of these compromises was that Baqar Ali 
took the estate by transfer from his brother and the other heirs 
and not by succession under the Act or under the sanads, and 


_ that it so became in his hands property which would be divisible 


on his death according to the ordinary rules of Mahomedan 
law. This contention has been rejected by both Courts in 
India, and their Lordships have no hesitation in, affirming their 
conclusion. They think that it is impossible to regard the 
compromises as being in any way the root of Baqar Alis title, 
which, even if the original sanad could be disregarded, was clearly 
established by the Act. The compromises were, in their 
Lordships’ Opinion, only a recognition of his right to succeed to 
the estate, : 

The only remaining contention to which reference need be 
made on this part of the case is based upon a supposed deed of 
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` 


gift of the rst June, 1857, by which Ahmad Ali, the father of. 


Amjad Ali, is alleged to bave transferred the estate to Baqar Ali, 
and it is said, therefore, that when _the sanads were subsequently 
granted to Amjad Ali, and his -name was entered in the lists 
provided for by the Act, he must be taken to have held the 
estate merely asa trustee, and that nothing in the Act applied 
to it in Baqar Ali’s hands. Their Lordships think it sufficient to 
say, in answer to this contention, that the deed of gift has not been 
provet. ` Both the lower Courts have so held, and their Lordships 
see no reason to differ from the conclusion to which wa have 
come. J 

In the result their Lordships are satisfied that the title of 
Sadiq Ali to the Kunwa Kbera estate has been established ; 
that it was not divisible according to the ordinary rules of 
Mahomedan law among the heirs of Baqar Ali, and that the 
plaintiffs’ suit so far as it sought to effectuate this claim has 
failed, < 
Their Lordships now turn to the ‘subsidiary questions raised 
by the various contending parties, which are many and diverse, It 
will be convenient to take up-first the abaan upon which Sadig 
Ali is the appellant. 

His main contention is that he is entitled to succeed jot 
only to Kunwa Khera, asa falugdari estate, but to all the property 
left by Baqar Alito the exclusion of the other parties to these 
appeals The ground of this claim is that the family custom of 
primogenitary- succession being established in respect of the 
talugdari property, it must be held to govern also what is non- 
talugdari. The contention is based upon the decision of this 
Board in Murtaza Husain Khan v, Mahomed Yasin Ali Khan 
(supra) (1).. In that case Mr, Ameer Ali, in delivering .the judg- 
ment of the Board, draws a_ distinction between the position of a 
Hindu family governed by the law of the Mitakshara and a Maho- 
medan family. In the' former case, he points out, self-acquired 
properly may.go ina different line of succession to ancestral pro- 
perty, but the Mahomedan law. allows of no. such differentiation. In 
the case of. a Mahomedan family, therefore, “if a custom governs 
` the succession to the ancestral estate, the presumption is that it 
attaches also to the personal acquisitions of the last owner left by 
him on his death ; and it is for the person who asserts that these 
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In the present cage the Subordinate Judge by whom the suit was 
tried recognised the importance of this presumption, and held that 
it was fur the plaintiffs to prove that in their family the succession 
to non-taluqdari property followed the ordinary Mahomedan law 
by which the family was governed. ‘Thishe held that they had 
satisfactorily established, and the Appellate Court accepted his 
finding. There being -thus concurrent findings on what is 
obviously a question of fact, the matter-could not, according to 
the ordinary -practice of the Board, be reopened here. But it 
was contended by Mr, Upjohn, who appeared for Sadiq Ali, that 


“there was no evidence to support this finding. Their Lordships 


are unable to accept this contention. -Without going into the 
evidence at length it is sufficient to state ‘that in at least two 
cases of succession in the family non-talugdari property has been 
divided according to- Mahomedan law, there being no trace of 
any claim in either case that it was nct so divisible by reason of 
a family custom. 


e 
It is admitted that Kwaja Safi, the paternal grandfather of 
Abmad Ali, migrated from Persia to India. There is no sugges- 
tion of a custom so directly at variance with the Mahomedan - 
law having been introduced from Persia, and their Lordships 
think that it can only have originated in India, and therefore at 
a comparatively recent date. It may well, they think, have 


“been a special custom attached only to a special grant fromthe 


ruling. authority in Oudh. That there may be such a .custom 
affecting only the principal estate of a family is recognised by 
the judgment of Lord Phillimore in Zari-fun-Nisa v. Shafig-us- 
saman Khan (1), aloa Mahomedan case. This view ~ receives 
further confirmation from the terms of the sanads of 1858 and. 1861. 
In any case, however, their Lordships think that where a family 
custom is, as here, of comparatively recent origin, two- well- 
established instances of division according to the Mahomedan law 
are not only material upon which the Courts in India might hold in 
favour of the plaintiffs upon this question, but are in themselves 


- sufficient to rebut the presumption upon which Counsel for Sadiq 


Ali relies. In the opinion of their Lordsbips, therefore, it has been 
tightly held that the property left by Bagar Ali other than. the. 
Kunwa Khera estate is divisible among his heirs according to Shiah 
Mahomedan law. 


The next question to be considered isthe claim by Sadiq Ali 
to a number of items as accretions to the’ ¢a/ugdari estate. They 


(1) (1928) L, R. 55 I. A, 303. 
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consist largely of subordinate interests in the estate which were 
owned by outsiders and had been bought up by Baqar Ali. Both 
Courts in India have rejected his claim to the alleged accretions. 
Sadiq Ali appeals against their decision and is opposed before 
the Board by all the other parties. Their Lordships think that 
the claim is clearly not maintainable. Both Courts hav2 found 
that there was no intention on the part of Baqar Ali to-incor- 
porate any of these acquisitions in the ¢a/ugdari estate, and their 
Lordships would not be disposed to disagree with this finding. 
But the matter does not rest merely on the -proof or disproof of 
such intention. Apart from the provisions of Section 32A of 
the Act of 1869 as amended in roro, which, it is admitted, do not 
apply in the present case, no incorporation of other property 
would be pos sible. Thisis clear on the judgment of the Board 
in Rajindra Bahadur Singh v. Rani Kaghabans Kunwar (1), which 
has been right ly interpreted by the Chief Court. 


Another item of immovable property which is affected by 
similar considerations is what is called the Kairabad House, 
but ts really the estate office of the fa/vga. It was not part of the 
_Kunwa Khera estate at the dates either of the sanads or the 
statutory lists, but was purchased by Baqar Ali. Sadiq Ali 
claimed it as an " appurtenance ” to the estate, and bis claim was 
allowed both by the trial Judge and the Chief Court on appeal, 
who found thatit had been so used for many years. In their 
Lordships’ opinion, the principle affirmed in Rajindra Bahadurs 
case (1) cited above applies with as much force to this property 
as 10 the alleged accretions, and Bagar Ali, not having availed 
himself of the provisions of Section 32A, could not by any form 
of user incorporate it in the ¢al/vgdasi estate, or subject it to a 
tule of descent at valance with the Mahomedan law. Mr. 
Upjohn for Sadiq Ali does not deny that the property was pur- 
chased by Baqar Ali, but, founding upon a passage in the judg- 
ment in Rajindra Bahadurs case (1) (at pp. 146-7), contends that 
a sanad from the Government should be presumed granting the 
house to the ¢a/ugdar. Their Lordships can see no possible 
foundation for this contention. The house was the property of 
Baqar Ali, and if he had desired to incorporate it in the fa/uga 
he couli have done so by the special procedure introduced in 
toro. There was no necessity and no occasion for a sanad. The 
question of the Kaiser Bagh House in Aayindra Bahadur's case (1) 


(1) (1918) L. Ru 4g LA 194; 98 CJ L.J 456. 
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was on a different footing altogether. It was- the property of- 
Government and had been allotted to the fa/ugdar, - 

Their Lordships thérefore think that the, Courts in India 
were wrong in allowing Sadiq Alis claim to this property, and - 
that it forms part of the divisible assets of es Ali in which all 
the heirs are entitled to share. | 

It will be convenient here to take up: analet and sasiki 
more difficult ‘question affecting a portion of the Kairabad 


. property known as the Mahal Serai, By a duly registered - ‘deed — 


of gift dated the 28th February, 1916, Bagar Ali purported to 


“make over this serai to his wife, Fakr Jahan. The- deed-xrecites 


“the donor’s desire to arrange for her residence at Kairabad’ ‘when 


she wishes to live there ; sets out in detail the particular -portions 


i of the propsmy which she is to have, and continues :— 


srsisssceeee “And I deliver possession over the gifted separ to 
the Kan. second wife of mine from this date, like myself, Now, 


' the said wife. has power to keep the gifted property in her proprie- 


‘tary possession, in whatsoever manner she desires and 1 8r any 
_ heir of:mine shall never have any occasion for raising any kind of 


objection. Now with effect from this date the gifted property has, 


- with all the external and intenal rights been transferred to the afore- 


said Nawab Fakr Jeban Begam, in the capacity of an absolute 
proprietor like myself, ” i 
The gift i is attacked by Sadiq Ali and his branch of the family 


upon two grounds, viz, (1) that the deed was merely .colourable, 


there being no intention on the part of Baqar Ali to transfer the 


| property to the lady, and (2) that the gift was not completed by 


such a change of possession as is requsiite under the Mahomedan 
law to validate a gift of immovable property. 
These ‘two objections must be considered separately. The 


first is purely a question of fact; the second has been argued 
| mainly asa question of law. ` 


The trial Judge thought that the gh was fictitious, and held 


_ that nothing passed by it. The Chief Court disagreed with him, 
. finding nothing suspicious in the transaction. It “was not disputed, 
` the learned Judges- say, that after the deed was executed the lady 
frequently visited Kairabad and resided on the premises, They 


therefore held that she had taken BAE and tbat the gift was 
effective, : 


D5 


‘The first objection being againsl the tenor of the deed, the 
burden of proof is clearly upon those who dispute the gift. No 
possible reason, is suggested why Baqar “Ali should have desired 


r 
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to put & portion of this property in anyone else’s name except, 
possibly, an inherent propensity for enami or’ ism jarsi trans- 
actions. Onthe other hand, the reason recited in the deed that 
he desired to -provile his favourite wife with an alternative 
residence at Kairabad is, to say the least of it, understandable. 
The portion assigned to her contained the senana quarters, where 
she ordinarily put up when accompanying her husband on his 
apparently not infrequent visits to the ofi, and it is clear from 
the evidence of his other gifts to her which are ‘now established 
that he had a great desire to provide for her future comfort on 
a generous scale. Against this all that can be said ‘is that during 
his lifetime she exercised no individual acts of proprietorship over 
any portion of the Kairabad establishment ; that in her and her 
husband’s absence the serai was occupied by the. servants of the 
estate ; that such repairs as were necessary were dine at Bagar 
Alis expense, and that no mutation of names was made in the 
Government records. In their J.ordships’ ‘opinion’ these facts 
are“ not sufficient to establish that the transaction was merely 
colourable. The deed was handed over to the donee and 
remained in her possession, and their Lordships’ have no doubt 
that-Bagar Ali intended to makea genuine gift of the property 
to her. 

Tue second objection involves some consideration of the 
-Mahomedan law. It is not Cisputed that a gift of immovable 
property must ordinarily be completed by a transfer of possession, 
and there seems to be no difference on this point between Hanafi 
and Shiah law. The Chief Court thought it was clear that Fakr 
Jahan had taken actual possession, but it is pointed out that this 
was only after her husband’s death. So long as Baqar Ali was 
alive she merely resided there with him, and no change seems 
to have-been made inthe method of their joint occupation. But 
in the first place the deed contains the statement “I deliver 
possession. of the gifted property to my said wife,” and this asa 
declaration of fact must be regarded as binding onthe heirs of 
the. donor: see Sheikh Muhummad Mumtasahmad v. Zubaida 
Jan (1), Inthe second place, the deed of gift was handed over to 
the donee as soon asit was registered. In the case of a gift bya 
husband to his wife, their Lordships do not think that Mahomedan 
law requires actual vacation by the husband and an actual taking 
of separate possession by the wife. In their opinion, the declara. 
tion made by the husband, followed by the handing over of the 


(1) (1889) L. R. 16 L. A. 205. 
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deed, are amply sufficient to establish a transfer of possession. 
In Shaik Lohram v. Sheik Suleman (1), West, J. laid it down as 
a principle for the determination of questions of this nature that 
“when a person is present on the premises proposed to be delivered 
to him a declaration of the person previously possessed puts him 
into possession.” This statement of the law was cited and followed 
by Sir Lawrence Jenkins in 1905 [Bibi Khaver Sultan v. Bibi 
Rukhia Sultan (2), a case between Shiahs], and also indepen- 
dently in the ‘same year by the Allahabad Appellate. Court 
[Humera Bibi v, Najm-nn-nissa Bibi (3)|). It has also been 
followed in two Madras cases,* and is cited with approval in the 
late Mr. Ameer Alis work on the Mahomedan Law, 3rd Ed., p. 
71. Itis not necessary for their Lordships to decide in the persent 
case whether this principle 1s of universal application between 
Mahomedan donors-and donces, but they think that as between 
a husband and his wife who are living together it is undoubtedly 
a reasonable interpretation of the requirements of the law, and 
they adopt it as applicable to the case before them. In their 
opinion, therefore, the.gift of this portion of the Kairabad pro- 
perty by Baqar Alito Fakr Jahan was effective, and the conclusion 
come to by the Chief Court was correct. 

Their Lordships must now turn to the long series of cases 
where purchases inthe names of one or other of the plaintiffs 
are charged as denami. These have been examined with great 
care by the trial Judge, and in nearly every. case where they were 
disputed on appeal his findings were confirmed by the Chief Court. 
No adequate reasons have been suggested why these concurrent 
findings of fact should not be accepted by the Board in accordance 
with the ordinary rule,and it ig therefore unnecessary to burden 
this judgment with their details. Mr. Dube, for the second plain- 
tiff, Taqi Ali, disputes concurrent findings in 25 different instances, 
but his contentions amount to no more than that upon the evidence 
the Courts should have come to the opposite conclusion. In many 
cases the material documents have not been printed, and he is 
unable to give even the dates of the transactions which he is 
instructed to support. 


(1) (1884) 1. L. R.9 Bom 146. 
(2) (1905) I. L. R. 29 Bom. 468. 
(3) (1905) I. L. R. 28 All. 147. 


*See I. L. R. 16 Mad. 45 atp. 48; I. L. R. go Mad. 30s, and 29 Mad, 
L, J. 734-K. J. R. 
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-. There are, however,. two. cases in: which the Courts in India ae, 
have come to different ‘conclusions, - in addition. to the case of the 1931. 
Mahal Serai at Khairabad, which has-already poch dealt with, and Cea 
these require consideration, too ¢ 4 ¥. Mohammad Sadiq 
- The first coricerns the village of Jiathau, ` which was conveyed on = =n 


to’ Fakhr: Jahan by a.deed dated the rath “January, 1920. The Nawab Fakr Jaban 
purchase price of the property was- Rs.. s1,000.._ Out of ‘this pa 
two: sums of Rs. 1,000 and Re. 690. for earnest’ money, anda “# George Lowndes. 
small additional sum. for stamp duty weré admittedly: advanced Nn 
by Bagar Ali. Fakhr Jahan has ‘sworn that these sums were 
repaid by -hér and; that the balance ‘came’ from ‘her own-funds. 
‘The trial Judge was not prepared ‘to accept her. statement without 
. further corroboration. > The Appellate Court. thought that there 
was no reason- to disbelieve it.. As. the--lady’s evidence was 
taken. on ‘commission; the Judges of the Chief Court were in at 
least as good a position to appreciate its, credibility. as the trial 
Judge, ‘and their Lordships’ must naturally attach the greater 
weight to their estimate. ‘They have’ pérused the evidence in 
question, and see no reason to disagree with the conclusion to 
which the learned -Chief Judge, and his Indian ‘colleague havé 
come. It is-not denied that -Fakhr ‘Jahan-was in ‘possession of 
sufficient means to pay. for the property; the purchase deed 
appears to have been all along in her possession -and -mutation 
was effected. in her name. ‘There is no. affirmative -proof that 
the balance ‘of the purchase money was paid by Baqar Ali, ‘nor 
does the admission -as to the earnest- money, even. if it was-not ’ 
apad necessarily lead to this conclusion. 
In their- Lordships’. opinion, the prima -facie title of Fakhr 
Jahan has not been displaced by the oral evidence, and they think 
that the finding of’ the Chief Court with respect to this . property 
should be affirmed. . 
-The other case is | that of a pepe kori by the Siaga 
name of “Sher Darwaza,” It -was purchased .on - the : rath 
November, 1910, by Baqar Ali, but the conveyance was.taken in 
the name of his daughter,- Abid Jahan, the -third plaintiff, then 
an infant-of about five years. old. The - property _ was -during- her 
minority . managed by Baqar, Ali in her name, and’ though the 
income was apparently credited to a special acċouut, and certain 
sums were paid out of it to her husband, it seems clear-that it was 
in part. ee, to purposes with _ Abid pee, had no 
concern. 
In the cass of a gih by a Mahomedan a to ae infant 


338 


PG: 


Mie mn 


1031. 
Nae 


Nawab Mirza ` 
Mohammad Sadiq- 
Ali is 


Nawab Fake Jahan 
Begum, 


Sir George Lowndes. 





THE CALCUTTA LAW JOURNAL, .  [Vot, LXIL 


child, no transfer of possession is required, it is only necessary 
to- establish a Jona fide intention to give: see Ameeroonissa 
Khatoon v, Abedoonissa Khatoon (1). 

There is no doubt that Baqar Ali did in many E 
which have been fully -discussed by the trial Judge, purchase 
immovable properties in the names of various members of his 
family without. any intention, so far as the evidence adduced 
discloses, of benefiting the particular nominee, and the only 
question is whether there is sufficient in the case of the -Sher 
Darwazi property to take it out of this category of ženami 
purchases. The trial Judge thought there was not. The Chief 
Court came -to the opposite conclusion. The -deed, which was 
produced at the hearing by Fakhr Jahan, was on the occasion of 
Abid’s marriage in 1914 placed upon a tray and sent for the 
inspection of her father-inlaw, and this was in the view of the 
learned Judges conclusive of Baqar Ali’s intention. 

The purchase of this property was avery natural provision 
by Baqar Ali for the daughter of his favcurite wife, and though 


there may be no presumption of advancement in such cases in - 


India, very little evidence of intention would be sufficient to turn 
the scale. The sending of the deed for the inspection of the lady’s 
father-in-law, - which the Chief Court held to be established, was 
clearly -a representation that the property was hers, and. their 
Lordships agree with the learned Judges in the conclusion to 
which they came. They think, therefore, that the Sher Darwaza 
property should be excluded ‘from the divisible estate of ee 
Ali. ; 
An attempt has been made to press the same argument in 
the case.of a „mortgage upon certain. property in Husain Ganj 
and Baragaon, which was taken inthe name of Abid Jahar, but 
both the trial Judge ani the Chief Court have held against the 
third plaintiff as to this, and. their Lordships see no reason to 
re-examine the evidence upon whith they have-come to this 


_ conclusion. 


-The next matter over which the “parties are at- variance 


éoncerns a sim of about five and a-half lakhs of rupees in Govern- 


ment Promissory Notes. This has been held by ~both Courts in 

India to belong to a charitable fund known -as the Raddii- 

Mazalim, which is said to mean “Atonement for Crimes of 

Violence.” “It has accordingly been treated as outside the estate. 

Sadiq Ali apparently claimed to be the trustee of it, and the trial 
(1) (1875) L. R. 2 I, A. 87 (104), ~~ l 


’ 
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Judge acceded to his claim. ‘The Chiéf- Court, while susie 
the trust, held that ‘the question of the trusteeship was not before 
them: Sadiq Ali does not contest this before the Board, but 
supports the trust; the other- parties - contend that the trust 1s 
bad under Mahomedan law, and “that the notes form oe of the 
divisible estate. 

The ground of this contention- is ‘that Government Promissory 
Notes, beirg interest-bearing securities, cannot be the subject of 
a dedication to God, which is- an essential feature of every 
Mahomedan- Wakf.- On this question there has been a -conflict 
of opinion in India- The authorities were discussed in the Chief* 
Court, and the learned Judges came to the conclusion that, 
taking moderh ideas into account, the objection was unsustainable. 
They therefore agreed with tLe (rial Judge that the notes did not 
form part‘of Baqar Als estate. ro 

The origin of the fund is uncertain. The earliest reference 
to it to which their Lordships’ attention has been drawn is in the 
will Of Ahmad Ali, the grandfather cf Baqar Ali, dated the znd 

September, 1857. The notes in -question were directed by. his 
“will to be applied as part’ of thé Radd-iMazalim fund, Itis clear 
onthe terms of the will that the trust had been created in the 
previous -generation. There is; nothing ‘to show ‘of what it 
originally -consisted, but the fund was evidently in the keeping 
of Abmad Ali, and he-seems to have allocated the notes in question 
to it either as representing. its investment in his” hands, or possibly 
only.as the equivalent of a sum ‘for which he regarded himself as 
_ accountable. j Ea 
- ... After. Ahmad Alis death a suit - was instituted for the gdni 
tration of his estate, to.which Amjad Ali was. a party. - The suit 
eventually came upto this Board in 1867 [Nawab Umjad Ally 
. Khan v, “Mussumat Mokundee Begum (t)].. The Radd-i-Mazalim 
fund figured in the proceedings as a “family religious and charitable 
fund.” Trustees were appointed of it by the Court, and a scheme 
of management was directed, and these provisions.were affirmed by 
the Order in Council. ww He eee. SS 


- Upon these facts, which have not’ been disputed on the 
present appeals, it seems difficult to see’ how the ‘validity of the 
trust’ can now’ be ‘questionéd. “It is'not denied that the Wakf 
has been recognised by the’ members: of the family for three- 
quarters of a century or mcre, and that the income of the fund 

_ * See I. L, R. 3 Lucknow at pp. GK J. Re l o 

= (1) (1867) 11 M. I. A. 5ì7, gg, i sa iii 
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has been applied, dt all`events in the main, consistently to charit- 
able purposes. The notes clearly came into Baqar Alis possession 
as representing the corfus of the fund, and even if they were an 
improper investment of it, as to which their Lordships expres 
no opinion, this could not make them his property. 

If the trust could be regarded as having been created Ey. 
Ahmad Ali, and as originally invalid for the reason now suggested; 
the fund might have been divisible among his heirs; but that is 
not a question which arises in the present proceedings. So far as 
Baqar. Ali was concerned, he was bound by the result of the suit 
above referred to, andin his hands oe notes were clearly trust 
property. 5 Å 

Under the circumstances, their Lordships find it unnecessary 


to attempt a solution of the interesting problem of Mahomedan 


law which was propounded to the Chief Court. The only materiél 


question in these appeals is whether the fund formed part of Baqar 


Ali’s divisible estate, and for the reasons given their Lordships have - 
no-doubt that it did not. .. ` 

- A small question has been raised by Mr. Wallach, who 
appears for the first and third defendants, Sharaf Jahan and 


‘Kazim Ali, asto the order for costs-made by the Chief Court. 


In their appeal, No. 24 of 1926, which failed, they were directed 
to pay the costs of “the other side,” separate sets of costs being 
allowed to each party or group, with the result that they have 
had to pay’the costs of Jaddo Begum, the widow of Nagi Ali, 
and her assignee, Dilawar Ali, who were, apparently, separately 
represented in the Chief Court, but have not appeared before the 
Board. This, it -is contended, is manifestly unjust, as Nagi Ali 
had made a joint defence to the suit with Mr. Wallach’s clients, 
Their Lordships think that if this was a slip, the attertion `of the 
Judges should have been called to it in India. If it was not, as 
appears more likely, .it is manifest that this Board is not ina posi- 
tion to review the discretion of the Appellate Court in such a 
matter. It is very rarely that the Board interferes in a matter 
merely of costs, and there is no reason why an exception should be 
made in the present case. | 


Their Lordships have now dealt with all the matters which 
have been submitted for their consideration in the first suit, and 
it only remains for. them to deal with the question of dower, which 
was the subject of the second suit. in which Fakhr Jahan is the 
gole plaintiff. 

It is not disputed that the dower fixed on Fakhr Jahan’s 
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marriage was the sum of Rs, 59, oco, .which she claimed from hèr 
husband’s estate. The defence set up by Sadiq Ali and the other 
members of his branch of the family.is that the debt was satisfied 
by: paymenta male to her by Bagar Ali in his lifetime. It is 
admitted that she received sums of money from her husband 
which in the aggregate exceedel the Rs. 50,000, but these pay- 
ments. were made from time to time in varying amounts, the 
largest of which .was only Rs, 3, ooo. There is no evidence that 
Baqar Ali allocated any of these payments to the dower debt, 
nor was there any attempt at the trial to show that the lady 
accepted them as such. She referred in her deposition to 
“presents” received from her husband in addition topa liberal 
allowance, but it does not seem to have been suggested to her in 
cross-examinition that any of these moneys were payments on 
account of dower. The dower deed was produced by her at the 
trial, and no payments. are endorsed. or noted upon ite There is 
in reality nothing in.the evidence to rebut herclaim. Reliance 
is plased upon the maxim, “Debitor non praesumitur donare, but 
their Lordships doubt if it has any application as between 
husband and wife—at all events when the relations between 
them are such as are established in the present case. It is certain 
that in many cases Baqar Ali did make presents to his wife quite 
irrespective of her dower, and it can hardly be presumed that a 
man in his position would desire to oe such an obligation 
by. driblets. : 

(EA. previous” dowe case in the same family is also cited in 
ene of the defence: Jftikar-un-nissa Begum v. Nawab Amjad 
Ait Khan (1). Here the dower cebt was held to have been 
discharged after the husband’s death by the transfer of Govern. 
ment paper of substantially the equivalent in value of the debt, 
but their Lordships are unable to vee any resemblance between the 
facts of the two cases, __ 

The trial Judge held that the debt was satisfied by the 
aggregate of the-payments and dismissed the suit. ‘The Chief 


Court took the opposite view and allowed the claim of the plaintiff,- 


Their Lordships think that the decision of the Chief Court was 
clearly right. 

Before closing their judgment their Lordships would eure 
to express their appreciation of the great care with which these 
cases have been tried by both Courts in India. They are also 
indebted’ to the learned Counsel who have pipers before them 


(1) (1871) 7 Beng. L. R. 643, 
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for their assistance in extracting the necessary material flom a 
heavy record. ` | 

On the whole case, in their Lordships’ opinion, the conclusion 
come to by the Chief Court were right and should be upheld, except 
in the matter of the Khairabad House, which was one of the sub- 
jects of Oudh appeal, No. 20 of 1928, in the Chief Court. Their 
Lordships think that this question should have been decided ia 
favour of the plaintifs, and that the decree of the Chief Court 
onthis appeal should be varied by declaring that the so-called 
Khairabad House, as apart from the Mahal Serai, is not appur- 
tenant to the fa/uge of Kunwa Khera, but forms part of the 
divisible estate of Bagar Ali. Tney think that in all other 
respects the decrees of the Chief Court in both the suits should 
be affirmed, and they will humbly advise His Majesty accord- 
ingly. There will be n> order as to the costs of these appeals, — 

H. S. L. Polak & Chapman, Walker & Shephard; Solicitors 
for the plaintif Fakr Jahan Begum and others. 


Barrow, Rogers & Nevill + Solicitors for the defendant Nawab 
Sadiq Alt 


Ke Ju Re Appeal dismissed ; Decree varied, 





APPELLATE CIVIL. 
- Before Mr. Justice R. C. Mitter. 
SAROJ KUMAR BOSE 


y, 


ALEK SHEIKH AND OTHERS. * 


Prevailing rate—Meaning of—Bengal Tenancy Act (VII of 1885), Secs. 26 

(a), 31 (A). 

The words ‘prevailing rate’ used in section 30 (a) of the Bengal Tenancy 
Act has a definite meaning. It is not average rent. i 

lf a striking or decided majority of tenants of a locality. pay one particular 
rate, that rate is to be taken as the prevailing rate of the locality. Itis not 


*Appeals from Appellate Decrees Nos 1441 to 1444 and 1462 of 1932, 
against the decrees of Babu Hiralal Mukherjee, Additional Subordinate Judge of 
Khulna, dated the 4th February, 1932, affirmiog those of Babu Ristorilal 
Chatterjee, Munsif, rst Court, Bagerhat, dated the 18th September, 1930; 


a 


Vor. LEXI] Hion Court. 


necessary that the said majority must be paying absolutely the same rate j infinl- 
tesimal variations are disregarded. In localities where there is not even this 
amount of uniformity~ but a standard has, according to the opinion of the Local 
Government, to be set up, the Legislature has by section 31.(A) given an 
“artificial definition of the words ‘prevailing rate,’ and the said definition cannot 
legitimately be invoked in places where the said section has not been extended 
by notification by the Local Government. , There would be no justification to 

a still greater degree in such localities to say that the prevailing rate is the rates 
at which and at rates higher than which, the majority of the tenants pay rent. 

“Ram Deo Singh v. Babu Moheswar Prosad (1) and other cases referred to. 

The words ‘prevailing rate’? mean primarily the customary rate of _ the 
locality, the rate at which lands in the locality are usually let out or at which 
a person desirous of taking settlement of lands can get the rame. In the past 
such castomary rents were in vogue not only in small units or villages, but n 
wider areas of perganas; customary fate are still now prevalent in the few 
localities where lands are plenty and tillers are few. But in most parts of 
Bengal the economic theory of rent being put in practice has been a disturbing 
element and In place of uniformity there isto be found diversity. Under. these 
conditions a secondary meaning has to be given and bas been given to the 
words ‘prevailing rent ” 

Appeal by the Plaintiff, 

Suits for enhancement of rent under Section 30 (a) of the 
Bengal Tenancy Act. The material facts appear from the 
judgment. 

Messrs. Jogesh Chunder on Rajendra Chandra Guka and 
Frm Ranjan Roy Chowdhury for the Appllant, (the common 
‘manager, appointed by the District Judge of Barisal, in place of 
plaintiff, late Babu Bilas Chandra Sen), 

Messrs. Panchanan Ghose and Syed- Farat Ak for the Respon: 
dents in Nos, 1441, 1442, 1444 and 1462. 

Mr. Ramendra Mahan Majundar for the minor Respondents i m 
ae 1443 and 1462, - 
ii C., A. V. 

The following judgment was delivered ; 

; S. A. Nos, 1441 to 1444 of 1932. 

These four appeals have been preferred by the plaintiff against 
ag many decrees of the learned Additional Subordinate Judge of 
Khulna, and relate to his claim for enhancement of rent under 
clause (a) of section 30 of the Bengal Tenancy Act. Section 31(A) 
has not been made applicable to this part of the District - by- noti- 
fication. As the zlaintiff claimed enhancement on the ground that 
the tenants had been paying rent at a tate below the prevailing rate 
of the locality he has to prove what is the prevailing tate. For the 


(1) (rors) at C, L. J. 488. - 
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purpose of finding out the prevailing rate a Commissioner was 


appointed. The said Commissioner submitted a report. In table 
No. 11 annexéd to the report he bas given the details of the rates 
paid by occupancy ryots in respect of similar lands He examined 
two hundred and twenty-six tenancies. The rent paid vary from 


Re. 1 per acre to. Rs. 8/2 per acre. A little detailed examination of 


the said table discloses the following :— 

(a) About 21 tenancies are assessed at rates varying from Re. T 
to Rs. 2-11 per acre, n 

(4) 32 tenancies are assessed at rates varyinz from Rs. 2-13 to 
Rs, 3-11. 

(c) About 95 tenancies are assessed at rates varying from 
Re. 3-12 to Rs, 4-11... 

(d) 60 tenancies are assessed at rates varying from Rs. 4-t2 to 
Rs. 5-11. ; 

(e) 9 tenancies are assessed at rates varying from Rs. 5-12 to 
Rs. 6-11, 

(J) 3 tenancies are assessed at rates varying from RS. 7 to 
Rs, 3-2. 

(g) Not even half a dcez2n-tenancies are assessed at the same 
rate, infinitesimal variations being disregarded. 


The Commissioner.on these figures expressed bis view. that there 
was “no distinct prevailing rate ” in the Iccality, but inasmuch as 
the majority of tenants were paying at the rate of Rs. 4-4, he stated 
that that figure should be taken as the prevailing rate. His table 
shows that only eleven tenants were paying at the rate of Res. 4-4 
and only forty seven tenants were paying at rates varying from 
Re. 4-2 to Rs. 4-8. What.the Commissioner evidently meant to say 
must be that the majority of the tenants of the locality were paying 
at and above the rate Rs, 4-4, 

The Courts below have not however Ne the ga Em 
figure, but have stated tHat Rs, 2-11 must be taken as the prevailing. 
rate as the majority were paying at and above the rate of Rs, 2-11, 
The Courts below have stated that rent paid at rates below Rs. 2-11 
and above Rs, 6 were being paid bya few tenants only and tho¥e 
cases ought to be discarded. As inthe case out of which Second 
Appeal No. 1441 arises the tenants were paying at rates higher than 


‘Rs. 2-t1 per acre no enhancement was allowed, but as the rate of 


tent that was being paid was less than Rs, Z-11 per acre in the other 
three cases the Courts below have granted the ethancement up to 
that limit. The landlord has preferred the appeals and he contends 
that on the figures given by the Commissioner the . prevailing rate . 


Ps ~ 
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ought to have been fixed at a much higher figure, near about Rs. 44 
If the tenants had preferred cross-objections I would have discharged 
‘the decrees for enhancement altogether, as in my judgment the 
plaintiff has‘not established that there is'a ‘prevailing rate in the 
locality, and the Courts below have committed a fundamental error 
“in fixing upon Rs, 2-11 as the prevailing rate. “But as‘ there are no 
cross-objections I have simply to dismiss the appeals on the ground 
thit'the plaintiff has got more by the decrees of the iiia Sona 
than to which he is in law entitled. 


The words ‘prevailing rate’ used in section 3o(a) hasa definite 
meaning. It is not average rent, nor fair rent, It means primarily 
‘thé customary rate of the locality, the rate at which ‘lands in the 
locality are usually let out or at which a person desirous of taking 
‘settlement of lands can get the same. There’can be no doubt that 


in the past such customary rents were in vogue not only in small . 


units or villages, but in wider areas of pergunnahs and I do believe 
that gustomary rates are still now prevalent in the few localities 
where lands are plenty and tillers are few. “But in most „parts of 
Bengal the economic theory of rent being putin practice, has 
been a disturbing element and in place of uniformity there is to 
be found diversity. Under these conditions a secondary meaning 
has'to be given, and, as] read the case law onthe subject, has 
been given to the words “prevailing rent:” lf a striking or 
decided majority of tenants of a locality pay ome particular rate, 
thit. rate is to be taken as the prevailing rate of the locality. 
It is not necessary that the said majority must be paying abso- 
butely the same rate—to take an instance, say Rs. 5, the rates 
paid mustbe very near that particular figure, infinitesimal varia- 
tions being disregarded. In localities where there is not even 
this amount of uniformity but a standard has,’ according to the 
opinion of the Local Government, to be set up, the legislature 
“has by section 3r (A) given an artificial definition to the words 
‘prevailing rate’, and the said definition cannot ‘be legitimately 
invoked in places where the said section has not been’ extended 
by. notification by the Local Government, The illustration to that 
section shows that for the purpose of section 31(A) the artificial 
prevailing rate is to be determined on an area basis and not on the 


v 


basis of the swmder of tenants paying particular rates at'and above | 


a certain figure. There would’ be no justification in applying 
section 31(A) to‘localities not notified by the Local’ Government 
and there would be no justification to a still greater degree in such 
localities to say that the prevailing rate is the rates at which, and at 
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rates higher than which, the majority of the tenants pay rent. In 
the view I am taking I am supported to a great extent by the 
following cases, Ram Deo Singh v. Babu Moheswar Prosad (1); 
Harihar Persad Bajpai v. Ajub Misir(2); Aghore Nath Mukho- 
padhyay v. Abhoy Charan Nath (3) and Sri Radha Kishunji v. Hari 
Charan Ahir (4). On the materials before him the learned Addi- 
tional Subordinate Judge was wrong in holding that is a prevailing 
rate of rent in the locality and his figure of Rs. 2-11 is an arbitrary 
one. The plaintiff must therefore thank himself in having the 
decrees of the lower Courts maintained and in having his appeals 
simply dismissed, without a cut being made in the decrees passed 
in his fayour. The result is that appeals Nos. 1441, 1442 and 1444 
are dismissed with ccsts. As the costs of the minor appearing 
respondents represented by the Deputy Registrar in S. A. No. 1443 
have already been deposited the said appeal is dismissed but there 


-~ would be no further order for costs, 


S. 4. No. 14062 af £932. 

In the suit out of which this appeal arises the plaint#f also 
claimed enhancement under section 30(a) of the Bengal Tenancy 
Act and rested his case on the self-same materials which I have con- 
sidered in the other four appeals, But the plaintiff created a further 
difficulty in his way. He originally impleaded only some of the 
tenants as defendants. The said defendants raised the plea that the 
claim for enhancement could not be entertained without their ĉo- 
sharer tenants being made parties. The plaintiff made an application 
to implead the said persons as fro forma’ defendants, but in the said 
application he maintained that they were not his tenants. The trial 


Court accordingly refused to make them parties to the suit. It 


has been found by both the Courts below that those persons are 
co-sharer tenants, and have dismissed the claim for enhancement 
on the ground of non-joinder of parties. Before me the learned 
advocate for the appellant urged that the application for addition of 
parties made by his client has been wrongly rejected, and the case 
should be remanded with a direction to the trial Court to decide 
the claim for enkancement after the addition of the said persons. 
As I have held that there is no prevailing rate in the locality no 
useful purpose would be served by a remand. The appeal is, 
accordingly, dismissed with costs. 


A. T. M l Appeals dismissed, 
(1) (1915) 21 C., L. J. 483. (2) (1913) I, L. R..45 Cale. 930. 
(3) (1916) 33 L C. 85. (4) (1930) L. L. R. 9 Pat, 809, 
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Suit, maintainability of—Sutt for assessment of fair and cquitable reni—Suit 
- - barred under section 109 of the Bengal Tenancy Act- (VIII of 1888) ni 
amendment- Bar, if removed by Amending Act of 1929. 


U. 


eat ae 


“A ‘salt for assessment of fair and equitable’ rent of a holding was barred under 
‘section 109 of the Bengal Tenancy Act before its amendment In 1928 :, 
- Held, that the amended provisions of section 109 could not revive a right 
which was extinguished. The new provisions introduced by the Amending Act 
either by express words or by necessary intendment had not taken away the right 
of the tenant sprung up before the Amending Act. 


Gosta Behari’ Pramanik y. Nawab Bahadur of Murshidabad is and 
Fuanendra Narayan Bagchi v. Saradasundari Dasi (2) followed. is 
e Appeal by the Defendant, 


Suit for assessment of fair and len rent, 


'¢ 


The material facts appear from the judgment. 


Messrs. Panchanan Ghose, Gunendra Krishna Ghose and Ram 
Krishna Pal for the Appellant, TT | 


Mr. Phanindra Nath Das for the Renondants: 
Mr. Satyendra Nath Mitter.for the minor Respondents. ` 
`- The following judgment was delivered ; 


This is an appeal by the defendant ina suit for assessmentof February, 19. 

fair and equitable rent of a certain holding. The main defence of ai 
the tenant was that section 109 of the Bengal Tenancy Act is a bar 
to the present suit. The Courts below have decreed the plaintiffs’ 
_ suit. In the present appeal of the tenant the only point urged by ` 

the learned advocate for the appellant is that the present suit is not 
maintainable in view of the provisions of section 109 of the Bengal 

Tenancy Act as it stood before the amendment ini 1928. l - 


- 


It appears that the suit was instituted before the new Act came 


: * Appeal from Appellate Decree No. 797 of 1931, against the decree of Babu 
-Jyotish Chandra Neogi, Additional Subordinate Judge of Bankura, dated the 15th 
November, 1930, affirming that of Babu Dhirendra Kumar Mukerji, Munsiff, 1st 
Court, Bankura, dated the 13th September, 1929. 

(1) (1931) 95 C. W. N. 1147. 
(2) (1929) I. L R. 57 Calc. 796. 


448 


Civil. 


1935. 
Sm patel 
Kandan Majhi 


V. 
Kulada Prosad Roy. 


THE CALCUITA LAW JOURNAL [Von LXII. 


into operation. It cannot be disputed that at the time when the suit 
was instituted the section 109 of the Bengal Tenarcy Act as it then 
stood was a bar to the plaintiffs’ suit. The question is whether this 
bar was removed by the amendment which came into force in 
February, 1929. I am clearly of opinion that the amended provi- 
sions cannot revive a right which was already extinguished by 
operations of the previous law. Under the law as it stood before 
the amendment plaintiffs were precluded from bringing a suit for 
settlement of fair and equitable rent of the holding. The tenant 
under the old law therefore acquired a very valuable right, in view 
of the withdrawal of the previous proceedings for settlément of fair 
and equitable rent, The new provisions introduced by the Amend- 


-ing Act either by express words or by necessary intendiment has not 
‘taken away that right of the tenant. Consequently the plaintiffs 


are not entitled in the present suit to enforce a right which they ° 
had already lost by the operation of the law as they stood before 
the amendment. This view is supported by two decisions of this 
Court. See Gosia Behari Pramanik v. Nawab Bahadur” of 
Murshidabad (1), and Juanendra Narayan oe v. Saradasundani ` 
Dasi (2). 

The result therefore is that this appedl is allowed, The judg- 
ments and decrees of the Courts below are-eet aside and the suit 
stands dismissed with costs throughout, 


A, T. M, : Appeal allowed, 


(1) (1931) 35 C. W. N, 1147. 
(2) (1929) I, L. R. 57 Cal. 796. 
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Before Mr. Justice S. K. Ghose. 


BIRENDRA LAL CHOWDHURY aa 
De 1935» 
NAGENDRA NATH MUKHERJEE AND ANUTHER.* February, 19, 20. 


Hlection—Setting aside of —Bengal Municipal Act (III B. C. of 1884), Sees a3 
Sub-Sec, (2) Cl. (iti), 20 Rules 2, 5—~Ocenpier, if to carry on trade or 
profession for 12 months preceding election—Procedure to bê followed in 
enquiry into election proceeding—Allegation of corrupt practices—Parit- 
eulars wanted, not suppliad—Effect of-—Death-af one of the candidates 

| Lefore poll but after nomination—Fresh nomination, tf_to be called— 
Furisdiction of High Court to revise-—Misconstruction of sae a; 
when guide to the meaning. 


Misconstruction of a section of a statute by the lower Court, is no grad for 
revision by the High Court under section 115 of the Code of Civil Procedure, 


Ante Hassan Khan v. Sheo Baksh Singh (1) referred to. 


- Punctuation is not a part of the statute, but where it is not contended that 
the punctuation is wrongly placed there is no reason why the punctuation should 
not be.taken as a good guide for the purpose for which it is there, namely, to 
understand the sense of the passage. Moreover, if the punctuation is objected to, 
the whole of it must be discarded. di i 


The occupier of a holding is not required under section 23 Sub section (2), 
clause (ili) of the Bengal Municipal Act, to carry on a trade or profession for the 
| period of 12 months immediately preceding the election within the limits of the 
Municipality. The provision for carrying on trade a profession is riot governed 
by the condition as to the minimum period of 12 months. i 


The procedure to ba followed by a Judge inan enquiry into an election 
petition is to be guided by certain Rules framed by the Local Government under 
. the Bengal Municlpal Act. An election petition shall contain a statement in 
concise form of the material facts on which the petitioner relles and the parti- 
culars of any corrupt practice which he alleges. On failure the ‘Judge shall 
return-the petition for such amendment as may be necessary. “This is therefore 

a special provision which has‘ to be complied with. 


One of the grounds on which the objection to election was based ¥ was that the 
opposite party No. 1 committed corrupt practices within the provisions of 
nection 29 of the Bengal Municipal Act, the particulars of the corrupt practice 
as stated in the petition being to the effect that the opposite parties hired con- 
veyances for bringing the voters to the polling station and that votes had been 
purchased by them. In answer to this the opposite partles made an application 


* Civil Revision Case No. 1429 of 1934; against an order of Babu Dines 
Chandra Sen, Subordinate Judge, end Court, eee dated the 28th ee 1934. 
(1) (188) I. L. R. 11 Calc. 6, : | 
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praying for an order directing the petitioner to supply (1) the names of person 
or persons whose conveyances had been hired (ii) the names of the person or 
persons who paid the hire and purchased votes and (iji) the names of the voters 
ca-ried in those conveyances and whcse votes were purchased, with times and 
places where the alleged occurrences took place. In reply the petitioner filed an 
application refusing under Order 7 Rule 2 of the Code of Civil Procedure to 
disclose the particulars on the ground that that would ba disclosing evidence : 


Held, that what was wanted by the opposite party was nota list of the 
witnesses who were going to prove the allegations of corrupt practices, but what 
was wanted was only a statement of certain particulars without which the allega- 
tions were of a vague character. : 

That as the pelitioner did not ask for return of plaint for amendment but 
definitely refused to disclose the particulars, the petitioner was not allowed to 
give evidence on this point. 

When once the list has been made final, if one out of several candidates should 
fail, the entire election is not to be held up and fresh nominations should not be 
called for, $ 

In the present case the Local Government definitely fixed a date for the 
election to begin from the stage where the previous election had failed, the elec: 
tion had not become impossible by reason of the death of one out of four candi- 
dates and it was not necessary in the circumstances to cal] for fresh nominations, 


Application for Revision by the Petitioner for setting aside an 
election under section 115 of the Code of Civil Procedure and 
under section 107 of the Government of India Act. 


The material facts appear from the judgment. 
Mr, Apurbadhan Mukherji for the Petitioner. 


Messts. J. C, Gupta, Khitindra Nath Basu and Indir Chandra 
Ghose for the Opposite Party. 


The following.judgment was delivered: 


This Rule is directed against an order dismissing a petition for 
setting aside an election. The facts relevant to the Rule may be 
Stated as follows: 


The Government of Bengal fixed the roth of March, 1934 as 
the date for holding the first general election under the Bengal 
Municipal Act of 1932 in Ward No. 2 of the Hughly Chinsurah 
Municipality. There were four candidates for two seats of whom 
one was Babu Sachindra Lal Chowdhury since deceased, the brother 
of the petitioner Birendra Lal Chowdhury. It appears that after the 
polling bad gone on for sometime onthe toth March, it was dis 
continued and the election was not held on that date. By a sub- 
sequent order the Local Government fixed another date, namely, 
the r5th April, 1934 for holding the said election and directed that 
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the proceedings should commence from the stage where the election yi 
had failed on the previous occasion. On the 6th April, 1934 Babu 1935: 


Sachindra Lal Chowdbury died. The grievance of the petitioner is Birendra Lal 
~ that-in spite of this event the Chairman of the Municipality did not Chowdhury 
countermand the notice of the poll and invite fresh nominations, Nagendra Nath 
but that he merely cancelled the name of the deceased candidate Mukherjea 
from the list of candidates printed on the voting papers and allowed 
the election to be held on the fixed date, with the result- that the 
opposite parties. were ‘declared elected. The petitioner filèd the 
petition under section 36 of the Bengal Municipal Act before the 
` District Judge of Hooghly questioning the validity of the electicn 
on various grounds. The matter was heard by the learned Sub- 
ordinate Judge Mr. Dinesh Chandra Sen who by his order dated the 
28th July, 1934 dismissed the petition, Against that order the 
petitioner has obtained this Rule, i | 
_ One of the grounds urged is that the learned Subordinate Judge 
misconstrued section 23 Sub-section (2) clause (iii) of the Bengal 
Municipal Act in that he held that the occupier of a holding is not 
required to carry ona trade or profession for the period of 12 
months immediately preceding the election within the limits of the 
Municipality: It is contended that the learned Subordinate Judge 
should have held that the necessary qualification is that a person 
must have been carrying on some trade or profession for not less 
than 12 months,” In my judgment tbis objection is hit by the rule 
laid down in the case of Amir Hassan Khanv. Sheo Baksh Singh 
(1) and it does not call for revision by this Court under section 115 
of the Code of Civil Procedure. The petitioner however has 
obtained this Rule and I have allowed the matter to be argued on 
tbe merits. 

Clause (iii) in question, as it ikana. is dios divided into 
three parts (1) residence for a period of 12 months immediately 
preceding the election or (2) occupation of a holding for such period 
and (3) carrying on any trade or profession, The first two parts are 
disjunctive. The conjunctive s and’ of the third. part applies to 
both the ‘previous parts, But nevertheless the third part is algo a £ 
separate qualification like the other two, It has been contended 
that the learned Judge was not entitled to consider that there was a 
comma after the word ‘holding’ and before the clause ‘and carrying 
on any trade or profession’. Nọ ‘doubt there is ari old Rule that ` 
punctuation i is not a part of the statute, but where it is not contends 
ed that the punctuation is wrongly „placed, there i is no reason n why" 


(1) (1884) 1. L, R. 11 Cah 6, 
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eyii, the punctuation should not be taken as a good guide for the purpose 
1935. for which it is there, namely, to understand the sense of the passage. 
eae Moreover if the punctuation is objected tc, the whole of it must 
Chowdhury be discarded otherwise, asin the present case, if the comma in 
Naenda Nath question be ignored and atthe same time the previous comma 
Mukherjee. be kept, the sense would be something quite different. Having - 


regard to the fact that the words “for the said period immediately 
preceding such election” do not occur in the last clause under 
consideration, I think the learned Judge was right in holding that 
this clause is not governed by that condition, Iam confirmed 
in this view by the language of the section as it stood before the 
dmendment. The amendment makes a difference, for if is now 
made clear that the provision for carrying on trade or profession 
is not governed by the condition as to the minimum period of 
12 months. 


Another objzction is that in passing an ordcr directing the 
petitioner to supply particulars demanded by opposite party No. 1 
the Court below exercised a jurisdiction not vested in it by®law. 
It appears that one ‘of the grounds on which the objection was 
based was that the opposite party No. r committed corrupt practices 
within the provisions of section 29 of the Act, the particulars of 
the corrupt practice as stated inthe petition ‘being to the effect 
that the opposite parties hired conveyances for bringing the voters 
to the polling station and that votes had been purchased by them. 
In answer to thig the opposite parties made an application praying 
for an order directing the petitioner to supply the following par- 
ticulars in connection with the allegations of corrupt practices, 
namely, (i) the names of the person or persons whose conveyances 
bad been hired (ii) the names of the person or persons who paid 
the hire and purchased votes and (iii) the names of the voters 
carried in those conveyances and whose votes were purchased, 
with times and places where the alleged occurrences took place. 
In reply the petitioner filed en application refusing to disclose 
the particulars ‘onthe ground that that would be disclosing evi- 
dence. Thereupon the learned Subordinate Judge on failure of 
the petitioner to supply the cetails wanted, did not allow the 
petitioner to adduce evidence in support of the allegations of 
corrupt practices. It is conten’e1 that. tke petitioner was quite 

, Within his rights in 1efusing to supply the particulars asked for, 
as under Order VI rule 2 of the Code of Civil Procedure the 
pleading shall not disclose the evidence by which the facts stated 
are to be proved. Now the procedure to be followed by a Judge 


y 


a 
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in an enquiry into-an election petition is to be guided by certain 
Tules framed by the Local Government under. the Act. Under 
rale 5 it is no doubt laid down that every, election petition shall 
be. enquired into, as nearly as may be, in accordance with the 
procedure applicable, under the Code of Civil Procedure to the 
trial of suits. But thishas to be read along with the other pro- 
visions in the Rules and the relevant provision is Rule 2 which 
lays down that an election petition shall contain a statement in 
concise form of the material facts on which the petitioner relies 
and the particulars of any corrupt practice which he alleges. Sub- 
rule (3), of Rule 2 lays down that on failure the Judge shall return 
the petition for such amendment as may be necessary. There- 
fore this is a special provision which has to be complied with. 
In the present case what was wanted by the opposite party 
was not a list ofe the witnesses who were going to prove 
the allegations of corrupt practices, but what was wanted was 
only a statement of certain’ particulars without which the 
alleBations were of a vague cbaracler. Itis contended that the 
proper procedure for the Judge was ‘to return the plaint 
for amendment. But this is not what the petitioner asked for. 
On the contrary he, definitely refused to disclose the particulars 
and the Court was therefore constrained to disallow the petitioner 
from giving evidence on this point. Therefore there is no substance 
in this ground. _ ji - 


The third ground urged is that, since ore candidate had died 
before the poll but after nomination, the returning officer should 
have countermanded the notice of poll and should not have allowed 
the election to be held by simply cancelling the name of the 


‘deceased candidate. The learned Judge has pointed’ out that 


neither in any’ specific scction cf the Act, ner under the Rules, 
is any provision miade for a` returning officer to report to Govern- 
ment in case of the death of a candidate and withhold the poll, 
The Judge’s reference to section 25 of the Actis perhaps not 
very helpful, But section 26 does provide that on failure of 
election the commissioner would be appointed by the Government 
and such contingency might arise where all the candidates ata 
particular election should fail to appear for some reason or other. 
When once the list has, been made final, if one out of several 
candidates should fail, it cannot be said that the Act or the Rules 
contemplate that the entire election is to be held up and that 
nominations should be called afresh. Ih the present case the 
Local Government have definitely fixed the I5th April as the 
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date for the election to begin from tbe stage where the previous 
election had failed and the election had not become impossible 
by reasom of the death of one out of the four (4) candidates. I 
agree with the learned Judge in thinking that it was not neceasary 
in the circumstances to call for fresh nominations. There is there- 
fore no substance in this point also. 

The Rule must therefore stand discharged with costs Hearing tee 
being assessed at one gold mohur, 


A. T. M. : , Rule ga 


Before Mr. Justice L. W. J. Costello. 
2 RAJ NARAYAN TRIBEDI AND ANOTHER, 


V. 
FAZLAL KADER MEAH (Mutwali) AND OTHERS." 


Custody fee—Period for which decrea-holder liable —Attachment of bicyi lg 
Custody of Court till auction sale-—General Rules and Crh er Orders of 
the High Court, Vol. 1 (Civil). Note 2 page 142. as 


A bicycle was attached on 24th July, 19°4 and after the disposal of a 
claim case regarding it, it was sold in auction on 13th November, 1934. Thus 
it was in the custody of Court for 113 days. No special guard was kept over 
it after it once’reached the Nazarat of the Court 


Held, that under the provisions of the General Rules and Circular Orders 
of the High Court, Vol. 1, Civil, Note 3, page 142, the decree-holder was lable 
to pay one day’s fee as the custody fee, wanen eight annas, and not Rs. 56-8as 
for 113 days.’ 

Application under section 115 of the Code of Civil Procedure, 
1908 and for stay of further proceedings, 


The material facts will sppear from the following extract 
from the order of the Munsif of Sandwip dated the 21st SEBUAH 
1935 

“It appears that a bicycle was attached on 24-7-3j and after 
the disposal of a claim case regarding it, it was sold- in auction’ 


*Civil Revision No. 505 of 1935 ib the matter of Rent Exectition Case 
No. 815 of 1994 of the Court of the Munsiff of Sandwip (Noakhall) agalnst orders 
tated aist and 27th February, 1935. 


Vota LK) HİGH COURT. 


on 13. 11. 34. Thus it wasin custody of the Court for 113 days. 
Under the provisions of O; XXI (A). Civil Procedure Code pub- 
lished in the High Court Notification No. 25585—G dated 3rd 
November, 1933, it appears that custody fee is chargeable for 
articles attached.: The article 3: of Part III chap, V, Page 142 
of the High Court General Rules and Circular Orders Vol, r (Civil) 
provides that a fee of 8as is payable per diem for éach man 
necessary to ensure the safe custody of any attached property. 
The minimum number of guard being one, and the attached 
bicycle having. had to be guarded, though in the Court house I 
am of opinion that in the present case the decree-holders are: liable 
for payment of custody fee for 113 days i.e. for Rs, 56/8as. The 
decree holder had already paid Rs. 7/8a3 on 5-7-34 ads custody 
fee. They are therefore to pay Rs. 49 more on this account 
and they are Bana called upon to pay the same within 
297-2-35." 

Mr. ji itendra Kumar Sen Gupta for the Petitioner, 

None for the Opposite’ Party. 

The following judgment was delivered : 


This Rule must be made absolute, 


It appears ‘that in this case the learned Munsiff or whoever 
it was who gave him advice has: taken an unreasonable and I 
think an unauthorized view of the. facts and circumstances of the 
case. As far as one can see the attachment. and. the taking posses- 
sion of the bicycle only occupied the time of one man for one 
day or portion of one day and there is. nothing to show that 
anything in the nature of a special guard -was kept over the 
bicycle after it once reached the nazarat of the Court. Note 2 
which appears at page 142 Vol, 1 (Civil) of the General Rules 
‘and Circular Orders of’ this Court indicates that one day’s fee is 
appropriate in the circumstances of this case and. the petitioners 
have therefore to pay annas eight only as the custody fee. The 
orders complained of are therefore set aside. 


A. T, Ms a s Rule made en 
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Before Mr. Justice A, G. R. Henderson and Mr. Justice 
| Khundkar, 


GUNARBINNESSA CHOUDHURANI AND OTHERS 
v. 
-| GOPENDRA PROSAD SUKUL AND OTIIERS,* 


Bengal Tenancy Act VII of 1885 as amended by Act IV of 1928), Section 174 
clause (3) proviso (b)—Deposit, when to be made. 


The deposit of the decretal amount contemplated by Section 174 clause 
(3) Proviso (b) of the Bengal Tenancy Act can be made at the time the appli- 
cation is allowed. 

Mafijuddin Muhuri v. Mafisuddin (1) followed. 

' Kuloda Prosad Masumdar v. Kumar Prativa Nath Roy (2) distinguished 
Application for revision under Section 115 of the Code of Civil 
Procedure. 


The material facts will appear from the judgment, 4 
Messes. C C. Biswas- and Jaygopal Ghose for the Peti- 
tioners, l 
Mr. Krishna Kamal Maitra for the Opposite Parties, 
i C. A. V. 
The judgment of the Court was as follows : - l 
Henderson, J: The first point which arises for decision 
in this Rule is whether the deposit which is required by proviso 
(b) to sub-section (3) of section 174 of the Bengal Tenancy Act 
igs to be made at the time the application is filed, or before the 


application is allowed. 


The Petitioners filed the application and the learned Subordi- 
nate Jiidge directed them to deposit the amount recoverable 
under the decree within ten days. The Petitioners then obtained 
this Rule. They are supported by the decision in the case of 
Mafijuddin Muhuri v. Maffijuddin (1), On the other band the 
Opposite Parties rely on certain general arguments and certain 
Observations made by Mr. Justice Mukerji in the case of Axloda 
Prosad Mazumdar v, Kumar Prativa Nath Roy (2). 

On behalf of the Opposite Parties it is contended that inas- 


*Civil Revision Case No. 125 of 1935 against the order £f S. Banerjee, 
Esqr. Subordinate Judge, Dinajpur dated the 16th January, 1935. 


(1) (1933) 59 C. L. J. 69. 
(a) (1994) 60 C. L. |. 112. 


Vou. LXIL] IIGIL COURT, 


much as the applicants cannot ‘get any relief without making 
the deposit, it would be futile to provide that the deposit wil] not 
be required until some subsequent date: further, if the intention 
ofthe Legislature wasto discourage false and frivolous applica- 
tions, it is obvious that that object can only be obtained if the 
deposit is made atthe time when the application is filed. So 
far, as attaining this object is concerned, Mr. Justice Lort-Williams 
referred to this difficulty. Mr. Justice Mukerji also in the other 
case said this: “The learned Judges have pointed out the 
enormous difficulties that are experienced in construing the clause. 
We are very doubtful if it was ñot the intention of the Legislature 
that the word “allowed” in the clause should be read in the sense 
of “entertained,” because we are unable to hold that unless it is 
s9 read, the difficulties can be solved: the solution suggested 
in the aforesaid decision, in our opinion, is not a ANANA GO 
solution of the difficulties.” 


On the other hand, the learned Advocate who supported this 


Rule asked us to examine the matter from the point’ of view of 
an applicant who is unsuccessful. lis -contention is that when 
the application may be dismissed on the merits, it would be 
unreasonable to call upon the applicant to deposita sum of money 
which might have to be returned. 

' . Finally, the matter may be éxamined from the point of view 
of the destination of the money. No doubt if the section merely 
provided that a deposit is only to be made when the applicant is 
the judgment-debtor, it might be argued that it is quite reason- 
able to ensure that, whatever might be the result of the application, 
the admitted debt may be liquidated and a stop put to further 
proeeedings in execution. The difficulty here is that the deposit 
is to be made whether the judgment-debtor is the applicant or 
not. We entirely agree with the opinion of Mr. Justice Lort- 
Williams that itis impossible to decide what should be the proper 
destination of the deposit without taking into consideration the facts 
of each particular case. 

We have, therefore, come to the conclusion that it is quite 
impossible to decide this important point by attempting to decide 
what was the intention of the Legislature, and to what extent that 
intention has been carried out by the actual provisions of the 
section. In our opinion the only satisfactory way to decide the 
question isto consider the words which have been actually used. 
If that is done, there can, in our judgment, be no doubt that to 
admit an application is not the same thing as to allow it, and we 
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accept the reasoning adopted by the learned Judges in the case 
reported in Majijuddin Muhuri v, Majisuddin (1). It cannot be, 
said that this decision has been directly affected by the observa- 
tions of Mr. Justice Mukerji in the case reported in Xuloda Prosad 
Mazumdar v. Kumar Prativa Nath Roy (2), because he was 
not expressly deciding the point, and did not go further than to 
enunciate a certain doubt. On the other hand, the view taken 
by Mr. Justice Lort-Williams has also been taken in Civil Rivision- 
Case No. 1215 of 1933 by Mr. Justice Mallik and Mr. yeas 
Jack, 

It is further contended on | behalf of the Opposite Parties that 
this is a matter with which we cannot interfere under the pro- 
visions of, section 115 of the.Code of Civil Procedure, as the 
only, point involved is one of a wrong decision on a -point of 
law. It is clear that the learned Subordinate Judge has gone’ 
further than that. What he has really done is that under an 


"erroneous construction of the section he has refused to entertain 


and decide an application which the statute directs him to de®ide. 
Such a matter is clearly within the purview of section 11 5. of | 
the Code. 

Lastiy, it was contended that we ought not to interfere, eee 
the Petitioners have another remedy "by way of appeal. Certainly, 
if the learned Subordinate Judge had dismissed the application,, 
the. Pctitioners could have filed an appeal, and, if they did not, 
do so, we might refuse to give them any relief in revision. But 
in the. present case we do not even know that the learned sub 
ordinate Judge will dismiss the application. He may keep it 
pending indefinitely. Furthermore when once the Rule has been 
issued, no useful purpose would be served by discharging it, 
and leaving the parties to get the same point decided in appeal. 

For these reasons we make the Rule absolute, and we direct. 
the Subordinate Judge to determine the Petitioner’s application 
in accordance with law. Costs of this rule will abide the result, We. 
assess the hearing-fee at two gold mohurs, 

KhundkKar, J. I agree, 

Pa Ra . Rule made absolute. 


- (1) (1933) 59 C. L. J. 695; i La R. 61 Cal 338., 
(a) (1924) 60 C, L. J. 112. : 
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Before Mr. Justice Syed Nasim Ali and Mr. Justice 
A. G. R. Henderson, 


Civ. 
BHUPATI MOHAN DAS na l 1935. 
4 : : ği August, 7, &, 


PHANINDRA CHANDRA CHAKRAVARTY.* 


Suit, if maintainable—Provident fund money, if actionable clatm—Amount 
borrowed on handnote—Collateral security Assiynment of right in endow- 
ment policy and in the provident fund money—Election—Suit on kand- 
note—Subsequent suit on collateral security. 


_ A right to get a definite sum out of the provident fund from the Dacca 
University arising out of an obligation created by the rule of the provident fund 
is a debt or actionable claim within the meaning of section 3 of the Transfer of 
Property Act. 


Defendant No. 2 borrowed Rs. 4200 ona handnote from the plaintiff and by 
way of collateral security assigned to the plaintiff his right, title and interest in 
~- his endowment policy for Rs. sooo with the Sun Life Assurance of Canada and 
in the Provident Fund money under the University of Dacca accrued and to be 
accrued thereafter until the debt on the handnote would be fully liquidated. 


Defendant No. 1 obtained’ a simple-money decree against defendant No. 2 on 
the 16th February 1929 and in execution attached the money standing to the 
credit of defendant No. 2 in the provident fund. A claim preferred by plaintiff 
under order 21 rule £8 of the Code of Civil Procedure was disallowed on the 23nd 
March, 1929. Out of the provident fund money ‘standing on credit of defendant 
No. 2 the Dacca University deposited Rs. 2773-1:-3 p. in the executing Court 
on the 11th March 1929. Defendant No, 1 withdrew the said sum of money an 
the ajrd March 1929. 

On the 25th April, 1929, the plaintiff obtained a decree on the handnote for 
Rs 8383-10-1 p. and in execution realised Rs. 6go2-2as. by attaching the 
balance left in the Provident Fund deposit. 

On the 22nd March, 1930, the plaintiff instituted the present suit for declara- 
tion that he as assignee from defendant No. 2 was entitled to get the sum from 
the defendant No. 1 who realised the same in execution of a decree obtained by. 
him against defendant No. 21 


Held, that the suit was not maintainable, 


That if the provident fund money was not an actionable claim but a tangible 
movable properly, the proper remedy of the plaintiff was to enforce that charge 


* Appeal from Appellate Decree No. 2438 of 193a, against the decree of 
S. P. Majumdar, Esq., Additional District Judge, and Court, of Dacca, dated thè 
ajrd June, 1932, affirming that of Babu Prafulla Krishna Ghose, TERRENA 
Judge, rst Court, of Dacca, dated the rath June, 1931, ’ 
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in the suit which he bi ought for the recovery of the ‘debt for the payment of 
which the provident money was hypothecated, 

If, however, the assignment was only an assignment of an actionable claim by 
way of security, he could not claim any right on the basis of the said assigamect 
as he was a legal practitioner. 

That the plaintiff by virtue cf the assignment of the provident fund money 
acquired all the rights which the defendant No. a had sin the provident fund 
money. But as the plaintiff wasa legal practiticner, he was precluded under 
section 136 of the Transfer of Property Act from enforcing his right in Court, 
lf he were not so precluded, he would have recovered the debt from the Dacca 
University and he could sue the Dacca University as well as the defendant No. 1 
who realised a portion of the provident fund money with notice of the assignment 
for recovery of the money due to him. 

That the plaintiff abandoned his rights under the deed of assignment when he 
instituted the suit on the handnote against defendant No. 2 and got a decree for 
the whole amount due on that handnote against defendant No. 2 personally, 


Appeal by Defendant No. r, 
Dr. S. C. Basak, Messrs, Gopal Chandra Das and DAN 
Mokan Saha for the Appellant. 


Messrs. Atul Chandra Gupta and Hemendra nn Bhatta- 


charya for the Plaintif Respondent. ; 
C, A Ve 


The following judgments were delivered + 


This appeal arises out of a suit for a declaration that the plaintiff 
is the assignee from defendant No, 2 of a sum of money specified in 
the schedule attached to the plaint and as such is entitled to get the 


_ said sum from the defendant No. x who realised the same in execu- 


tion of a decree obtained by him against the defendant No. a, 


The plaintiff’s case briefly stated is as follows :— 


The defendant No. 2, formerly a reader of English literature of 
the Dacca University, borrowed Rs. 4200 ona hand note from the 
plaintiff on the rrth April, 1925. On the same date by way of 
collateral security he assigned to the plaintiff his. right, title and 
interest in his 20 years Endowment Policy No. 533114 for Rs. sooo 
with the Sun Life Assurance of Canada and in the Provident Fund 
money under the University of' Dacca accrued and to be accrued ° 
thereafter until the debt on the hand note would be fully liquidated. 
Under clause 2 of section 2 of the Dacca University Act the 
Governor General in Council extended the provisions of the 
Provident Fund Act in 1925 by Notification No. 844 of the roth 
April, 1927 to the. provident fund constituted by the Dacca 


University. The Defendant No, r obtained a simple money decree 


¥ 
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against the defendant No.2 on tho 16th February 1929 for 
Rs. 2739-10 and in execution of the said decree attached the money 
standing to the credit of the defendant No. 2 in the provident fund. 
The.plaintiff preferred a claim under order 21, rule 58 of the Civil 
Procedure Code on the 5th March 1929. The claim was disallowed 
on the 22nd March 1929. Out of the provident fund money stand- 
ing with credit of defendant No, 2 the Dacca University deposited 
Rs. 2773-11-3 in the executing Court on the 11th March 1929. 
The defendant No. 1 withdrew the said sum of money on the a3rd 
March 1929. The plaintiff thereafter obtained a decree on the hand 
note executed by the defendant No. 2 in his favour for Rs. 8383-10-z 
on the 25th April 1929 and in execution of the said decree realised 
Rs, Ogo2-2 by attaching the balance left in the Provident Fund 
deposit. On the 22nd March 1930 the plaintiff instituted the suit 
out of which this appeal arises with the following prayers :— 

(1) That the plaintiff may be declared to be entitled to the sum 
of money which the defendant No. 1 withdrew from the executing 
Cour? on the 23rd March 1929 by virtue of the assignment by way 
of collateral security on the r1th April 1926 ; 

(2) that the order dated the 2and March 1929 peewee the 
plaintifs objection be set aside; 

(3) that the plaintiff may be declared to be entitled to get.the 
sum of money by way of restitution and that the defendant No. 1 
may be asked to refund the said money to Court. 

The defendant No. 1 alone contested the suit. His defences 
so far as they are material for the purposes of the present appeal 
are (1) that the provident fund money beingan actionable claim, 
the plaintiff is not entitled to get any relief in this suit as he isa 
legal practitioner, (2) that the present suit is not maintainable. The 
Courts below have over-ruled the defences of the defendant NOT 
and have decreed the plaintiffs suit. Hence this second appeal by 
the defendant No. 1. 4 


The first point for determihation in this appeal is whether the 
provident fund: money is an actionable claim. By section 3 of the 
Transfer of Property Act actionable claim has been defined as a 
claim to any debt other than a debt secured by a mortgage of the 
immoveable property or by the hypothecation or pledge of movable 
property or to any beneficial interest in moveable property not in the 
possession either actually or constructively of the claimant which 
the Civil Courts recognise as affording grounds for relief whether 
such debt or beneficial interest be existent, accruing, conditional or 
contingent, The word “debt” has not been defined in the Transfer 
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‘of Property Act. In the case of Bancharam Majumdar v. Adya 


Nath Bhattacharjee(1), it has been laid down that a debt is a sum 


of money which is now payable or will become’ payable in future 


by reason of a present obligation. Debt is nothing more than the 
benefit of an obligation to pay money. It is “in law asin facta 


very different thing from a sum of “money in a man’s own 


possession”,,......See Williams on Personal Property, 18th Edition, 


P. 184. . Ifa man owns a pound in bis pocket the pound in the 
-pocket isa thing (Aes, Chose) in possession. Ifthe pound is not 
-in the pocket- but is due from the debtor it is a chose or a thing in 


action or an actionable claim. In Roman law the person entitled 
to the benefit of an obligation was called a ‘creditor while the man 
who was bound by it called debitor. So long as a coin is in a man’s 
possession he is the owner of the coin. This ownership is however 
subject to á limitation. This limitation is based “on the inconveni- 
‘ence which would ensue if a valid title could not be obtained by 


‘the transfer of current coin in the ordinary course of circula- 


tion ”....s000+0e.066 Williams on Personal Property, P. 25. Section 76 
of the Indian Contract Act lays down that .the word “ goods” 
means and includes every kind of moveable property. By section 2, 
clause 7 of the Indian Sale of Goods Act, “ Goods” means every 
kind of moveable property cther than actionable claims and 
money. ‘ Money is necessarily excluded from the definition not 
only because it constitutes the price inexchange for which the goods 


. are sold but because it is governed by wholly different principles of 


law owing to its being currency. It is therefore not regarded asa 
thatiel but as something sufgeneris”.. a. coe TE does however 
partake in a limited manner of-the nature of a chattel when a ` 
definite sum is entrusted to another to use or lay out in a particular 
manner on behalf of the person who so entrusted it. In such a case 
the latter may treat the equivalent of the sum so entrusted as his 


_ property and not merely asa debt due to him from the person to 


whom he entrusted it. He may therefore follow it if it is lent or 
given away to another or otherwise dealt with contrary to his 
instructions, For Instance he may claim as his own or obtain a 
charge upon any property purchased with it but when once it has 
passed in currency it cannot be followed. ”............see Pollock and 
Molla’s. commentary of the Indian Sale of Goods Act, page 16, 
“ Money or cash’paid intoa Bank to.a customers account ‘is a 
simple contract debt. The property in the particular coins paid in 
the Bank passes to the banker who merely becomes bound to repay 
(=) (1609) 1. L. R. 96 Cale. 936; 5 C. L, J. 180 (F. B.) 


fi 
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an equal amount. The relation of a banker to a customer is theré- 


fore, so long as the customer’s account is in fund, that of a debtor 


to his credit: r, with a super-added obligation on the banker to 


I honour his customer’s cheques so long as the balarce to the holder’s 
“Credit is sufficient to meet them ”........ ee See Williams on Personal 
‘Property, 18th Edition P 255. If an employe receivcs his pay and 


keeps the money in hig own possession, the ownership of t! e money 
is with that man. If however he leaves a portion of bis salary with 


bis employer or if the employer makes any contribution to make 
_ provision in his interest under a scheme of compulsory. anj toa 
large extent voluntary tkrift, he cannot be s:id to be the owner of 


the money. standing to his credit inthe same sense as he is the 


` “ownér of the money in his pocket. “ Provident fund” means a fund 
“in which subscriptions or deposits of any class or classes of 
employees are received and held in their individual accounts.’ It 


also includes any contributions, that is, any amount crecited in the 


“provident fund by any authority administering the funi by way of 


addition to, a subscription to, or Ceposit or balance at the credit of 


i ‘an ‘individual account in the fand........... See section 2, clauses (e) 
and (b) the Provident Funds Act of t925. The moniesstarding to 
` the credit-of a subscriber cr depositor are, not certain specific coins 


or promissory documents representing them etr marked and kept 
separately from the other monies in the fund. The sum is only 


‘payable out of the provident fund. ' It is not entrusted to be used or 
‘laid out in a fatlicular manner on behalf of the subscriber or 
“depositor. It isa sum standing to the credit of any sutscriber or 
' dépositor payable to him by reason of an obligation arising’ oùt of 
“the rules of thé fund in accordance with the conditions prescribed. 


Again under certain circumstances a succession Certificate is rieces- 
sary for collecting Provident Fund money after the death -of: the 


` subscriber or depositor. In the case of Alu Chandra Seny. Sm, 


Kaunammai (1), it was not disputed that the provident fund -money 


“wasa debt wit! in the meaning cf Succession Certificate Act. ‘It is 


very difficult to distinguish in principle any parti¢ular sum of money 
standing to the credit of subscriber ina provident fund froma 
balance standing to the credit of the depositor in a Bank. The 


‘depositor to the fund cannot claim ownership to the particular coins 
which he deposits.. The monies which are deducted. out of the pry 
ofan employée or which are contribute] by-the employer ‘are not 


certain specific coins which are in deposit with the employer. It is 


true that owner of-.a moveal, le’ property may continue to Le the 


(1) (1934) 39 C. W. N. 117. 
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owner though he may be deprived of its possession against his con- 
sent or my voluntarily part with its possessi.n. Coins are no 
doubt moveable properties, But the law puts a limitation on the 
ownership of money or coins in view +f tke inconvenience which 
would ensue ifa valid title could not be obtained by its transfer. 
As soon asa min parts with the possession of the coins or the 
money and the money passes in currency, it cannot be followed. If 
a man lends certain coins to another he cannot get back the identical 
coins which he lent but he is entitled to claim equivalent of the 
coins 80 lent, In other worls the money becomes a debt due to 
him from the person to whom he lent it. 


I am therefore of opinion that the right of the defendant No. 2 
to the provident fund money was simply’a right to get a definite sum 
out of the provident fund from the Dacca University arising out of 
an obligation created by the rules of the provident fund. Hisright 
to receive that m-ney out of the fund is not the same as the right 
which he has in his cattle, clothes, coins, furniture, cirriages and 
other tangible moveable things in his possession. It is therefore a 
debt or actionable claim as defined in the Transfer of Property Act. 


The second question for determination is what isthe nature of 
right which tke plaintiff acquired by virtue of the assignment of the 
provident fun 1 money by way of collateral security on the 11th 
April r925. Section 6 of the Transfer of Property Act lays down 
that ‘property of any kind may be transferred except as otherwise 
provided by this Act or by any other law for the time being in 
force.” An cctionable claim is property within the meaning of 
the Transfer of Property Act............See Rudra Perkash Misser v. 
Krishna Mohan Ghautack (+), The transfer of a actionable claim 
is efecte] by the execution of an instrument in writing signed by 
the transferor and it is completed upon an execution of such instru- 
ment. Upon sich transfer. all the rights and remedies of a trans- 
feror vest in the transferee whether such notice of the transfer has 
been given or not (see section 130 of the Transfer of Property Act). 
This transfer includes not only an absolute assignment but also 
conditional assignment, An actionable claim may be transferred 
for securing the payment of an existing or future debt........+.6.See 
Illustration (ii) of section 130 of the Transfer of Property Act. It 
is therefore clear that even if the transfer be not an absclute assign- 
ment but only a conditional one, the trarsferee stands in the shoes 
of-the transferor and is entitled to sue tle debtor for recovery of 
the debt in his own name without obtaining the transferor’s consent 

(1) (1886) I L. R. 14 Cale. 341 (244). 


a 
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to such a suit and. without making bim a party thereto (see clause 2 


of section 130 of the Transfer of Property Ac). In the case. of' 


Mulraj Khatau v. Viswanath Prabhuram Vaidya (1), their Lord- 
“ ships of the Judicial Committee have observed “that the section 
covers transfers by way of security as well as absolute transfers”. 
When a creditor “purports to create a lien or a charge’ on the debt 
due to him in favour of another person, t'e worCs ‘ lien or charge” 
had no mianing except as giving to the latter aright to recover 
the debt from the debtor. The transaction in reality is one whereby 
the owner of what in English law is called a chose in action transfers 
it to another.” <Ardesir Bejonji Surti v. Sirdar Ali Khan (2); 
Ramaswami Pillai v. Muthu Chetti (3). Section 134 of the Transfer 
of Property Act also contemplates a transfer of an actionable claim 
for the purpose of securing an existing or future debt. When an 
actionable claim is mortgaged or charged for the- purpose of securing 
a debt, the assignee stands in the shoes of the assignor and is 
entitled either to realise the debt from the debtor or to sue him for 
recovefy of the debt if the debtor doss not pay it when it becomes 
due. The plaintiff therefore by virtue of the assignment in question 
acquired all the rights which the defendant No.2 had in the 
provident fund money. But the difficulty of the plaintiff doe’ not 
end here. He is a legal practitioner and consequently by section 136 
of the Transfer of Property Act he’ is precluded from enforcing his 
ight in Court, . 

The third point for determination is whether the present sult is 
maintainable. By orJer 2, rule 2 of the Civil Procedure Code an 
obligation and a collater:l security for its performance must be 
taken to constitute but one cause of action. “A pers inal claim fur 
the mortgage money under a mcrigage and the enfurcemen: of the 
security for the debt are to bs regarded as one and the same cause 
of action. That provision (Explanation to order 2, rule 2) is in 
marked distinction to the law of this country where a mortgagee 
had liberty to appoint a receiver under his deed to sue for the debt 
and to take proceedings for sale vr fore'losure independently and 
at the same time. It is important therefore in considering the effect 
of the Code to bear in mind that its obvious -in'ention is to 
establish a rule of law different from that accepted here.”.....e04 

See Kishan Narain v, Palamal (4). It i; corcaded py: te 


(1) (1912) I. L. R. 37 Bom. 198 (210) . i g 
(2) (1908) I. L. R. 33 Bom. 610 (628), - 
(3) (1910) I. L. R. 34 Mad. 53, 

(4) (1922) L. R. sol. A. 115 (117, ; 37 C. L. ii 126. 
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learned Advocate for the respondent that the assignment was not 
1935 apledge If the provident fund money wasa moveable property 


Bhupati | Mohan Das Other than actionable claim, the assignment was the hypothecation 
piai a Omida of a moverble propsriy, Tne Contract Act is wholly silent on 
Chakravarty. thé hypothecation of moveables. This Act made provision for 
a absolute sale of goods and for pledges cf goods. The Transfer 
of Property Act has not also mide any provision for hypothecation 
of moveables. From the mere silence of the legislature on the 
hypothecation of moveables it is not to be inferred that such 
transactions are invalid in this country....... See Ghose on Mort- 
gage, 4th Edition, p. rc8. In the case of hypothecation or mort- 
gage of movables “the remedy of the creditor or mortgagee is 
to foreclose the mortgage. See the case of Mahamaya Debi v. 
Haridas Halder (1). In the case of Dwarumpudi Basivireddi 
v. Gadikamaraju (2), Madhavan Nair, J. observed: If a mort- 
gagee of chattels is entitled for” foreclosure quite as much as 
mortgagee of immoveable property, I do not see any reason why 
a mortgagee of moveable property is not entitled to a right of 
sale quite as much as the mortgagee of immoveable property.” If 
therefore the provident fund money is not an actionable claim 
but a tangible moveable property, the proper remedy of the plain- 
tiff was to enforce that charge in the suit which he brought for 
recovery of the debt for payment of which the provident fund money 
was hypothecated. 

If however the assignment was only an assignment of an 
actionable claim by way cf security he cannot claim any right 
on the basis of the said assignment ashe isa legal Practitioner. 
If he would not have been hit by Section 136 of Transfer Property 
Act he could recover the debt from the Dacca University and 
he could sue the Dacca Uriversity as well as the defendant who 
realised a portion of the Provident Fund money with notice of 
the assignment for recovery of the money due to him. He however 
did not do so. He elected to sue the defendant No. 2 only on 
the basis of a handnote obviously to avoid the bar under Section 
136 and obtained a decree for the whole amount due on the 
promissory note against the cefendant No. 2 only. “He attached 
the provident fund money in the hands of the University as a 
debt under the provisions of the Civil Procedure Code and 
realised under Order 21, rule 46 of the Code the balance: standing 
to the credit of the defendant No. 2 by execution. There can- 


(D (1914) 1. L. R. 42 Cale. 4553 20C, L. J. 183 
(2) (1923) A. L R. Mad. 241. 
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not be any doubt that the plaintiff abandoned his rights under 
the deed of assignment in view cf the legal difficulties when he 
instituted the suit on the handnote against defendant No. 2 and 
got a decree for the whola amount due on that handnote against the 
defendant No, 2 personally. 

For the above reasons Iam of opinion that the present suit 
ig not mintainable. The result therefore is that this appeal is 
allowed, the judgments and decrees of the Courts below are set 
aside and the suit is dismissed with costs throughout. 

Hlenderson, J :—I agree. ` 


ATM. . _ Appeal allowed : 
' Suit dismissed, 


° Before Mr. Justice R, C. Mitter. 


LALIT KISHORE MITRA 
l v. 
NATHU MANDAL AND OTHERS.* 


Cess—Liability to pay —Colleclor fixing cess at ths rate payable by a tenure- 
holder against a rjot- Tenant classed as ryot in ` Record-of-Rights 
prepared under Chap. X of the Bengal Tenancy Act (VIII of 1885)—Cess Act 
(IX of 1580), Sec. 107 Ictra vires assessment, if can be challenged i tn a Civil 
Court, 


A Civil Court bas no jurisdiction to touch an assessment of cesses made 
intra vires by the Collector. It has no jurisdiction to say that a person isa 
cultivating ryot for the purpose of the Cess Act when the Collector had made 
the assessment on the footing that he isa tenure-holder, The Cess Act itself 
provides for the remedy of the-aggricved person, whether he isa Proprietor of 
an estate or a tenure-holder, and in the case of intra vives assessment that remedy 
is the only remedy. 


An intra vires assessment cannot be challenged by a party in a Civil Court, 
Kesho Prosad Singk v Ram Swarup (1) and Kharag Narayan y, Secretary of 
State for India in Council (2) referred to. 


* Appeal from Appellate Decree No. 2003 of 1933, against the decree of 
B. K. Basu Esq , District Judge of Bankura, dated the 19th July, 1933, modifying 
that of Babu Nirod Lal oe Munsiff, ard Court, of Bankura, dated the 26th 
November, 1932. 


(1) A. I. R. (1926) Pat. 178. | 
(2) (1929) 118 1. C. 325, 
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sia: Vohan Roy v. Sarat Kumari Debi (1) distinguished. 
The whole scheme of the Cess Act is to make the decisions of the Gigi of 


the Revenue Department in the matter of assessment inter vires final. 


The meaning of saving section 107 of the Cess Act is that ifa person is 
assessed by the Revenue authorities on the basis that he is a tenure-holder the 
assessment cannot be touched and for the purpose of determining his liability to 
pay cess to his landlord he must be taken conclusively to be a tenure-holder ;- 
but for determining his rights and liabilities intelation to his landlord in other 
matters, the fact that the Collector had in assessing him to cesses taken him to be 
a tenure-holder or had decided under section 26 of the Act that he is a tenure- 
holder and not a cultivating ryot, would not be relevant and can be disregarded. 


In the present case it was held that tbe defendant, though a ryot, was liable 
topay to his landlord cesses payable by a tenure-holder as assessed by the 
Collector under the Cess Act. 


Appeal by the Plaintif. 


Suit by co-sharer landlord for reccvery of his share of rent for 
the years 1337 any 1338 and for his shares cf the cesses for the 
years 1335 to 1338 


The material facts appear from the judgment. 2 


Messrs. Panchanan Ghose and Krishna Chaitanya Ghose for the 
Appellant. 


Mr. Sailendra Nath Banerji for the Respondents who appeared. 


Mr. Ramendra Chandra Roy for the minor Respondents. - 


CA, V: 
The following judgment was delivered: 


This appeal is on behalf of the plaintiff who is a cc-sharer land- 
lord, his share being Sannas, The gro forma defendants are the 


- remaining co-sharcr landlords but they have not appeared and taken 


part in the proceedings, 

The suit was for recovery of the plaintifl’s share of ‘the rent for 
the years 1337 and 1338 and for his share of the cesses for the year 
1333 to 1338 The plaintiff avers that the total Jama is Rs. 35-6-6 
a year and the total cess payable by the tenants defendants is 
Rs. 11-6-9 per year, and he claims on the said basis. His claim 
was decreed in full by the Munaiff, but on appeal the learned 
District Judge has reluced his claim for cesses. The appeal is 
therefore directed to that part of the judgment and decree of the 
learned District Judge which deals with the plaintif’s claim 
for cesses, 


In the valuition roll the annual value of the lands in the defen- 
danig’ possession has been determined to be Rs. 200-6-a, Their 


(1) (1912) 15 C. L. J. 428. 
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tenancy is entered in forra No, 3 given in appendix B of the Cess _ 
_ Act, a form prepared under Rule ç6 of the Cess Manual, a rule 


which deils with the preparation of the valuation roll under 
section 34 of- the Act, that is to say, his tenancy was classed by the 
Collector for the purpose of assessment of cesses asa tenure. In 
the first column is entered the number of the Khatian. The sec-nd 


column, is headed thu3: Name an! Towzi No., or if rent fr.e, No., 


in Register II of rent free lands, or No. in Register HI of 
Chaukilari Chakran lands, with the names of z2mindars, tenure- 
holders ani sub-tenure holders in the estate: Under this heading 


“is entered the name of Natabor and others,- the defendants’ prede- 


cessor; Inthe third column, the annual value (Rs. 200-6-0) is 
entered. In the fourth column which is headed “amount of 
rey nué payable to Government or Chaukidari Chakran assessment 
payable and rents payable to superior landlords on which deduction 
isto be made under section 41 of the Act” is enterej the rent 
Rs. 30-3-6 which was the rent payable by the defendants’ predeces- 
sers at the time of the preparation of the valuation roll to the 
plaintiff and his co-sharers. It is admitted the rent was subsequently 
enhanced and is now Rs. 35-6-6. There cannot be any doubt that 
the defendants’ prececessors had been assessed by the Collector on 
the basis that they were tenure holders and not cultivating ryots. 
The fourth column obviously mentions the amount “on which 
deduction has - to be made under the provisions of section 41(2) of 
the Cess Act. Tke rate of road and public works cess being fixed 
atone anna pcr rupee of the annual value the plaintiff arrives at 
the figure of Rs. 11-6-9 asthe amount of cesses payable by the 
defendants in the following manner ;- 


l s Rs. A. P. 
At tbe rate of r anna per rupee on the annual 
value fixed at Rs, 200-6-0 e.. wo. 128 4% 
Deduction at 6 pies per rupee on Rg, 35-6-6, the . 
annual rent payable by. the defendants to the 
plaintiff and his co-sharers under Sec. 41(2) ... 11 8° 


Balance .. 11 6 8% 
‘Tne cefendants say that they are ryots and the amount of cess 
payable is at tle rate cf six pies on every rupee cf the rent payable 
by them or “at the rate of six pies per rupee of the annual value 


” determined by the Collector.” The learned District Judge relying 


upon the entry in the Record of Rights prepared under chapter X 
of the Bengal Tenancy Act, which has recorded the defendants as 
ryots, has held that cesses can be received from them at such rates 
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at which it can be received frem cultivating ryois. He says in this 
judgment that “ the defendants are cullivating ryets not only for the 
purpose of Tenancy Act but slso fcr the purposes of tte Cess Act.” 
In granting the decree the le:rned District Judge has however mis- 
calculate 1 the amount payable by the defendants. Instead of giving 
the plaintiff a decree for cesses at the rate of six pies per rupee on 
the annual value of Rs. 200-6 he has Ceducted a sum equivalent to 
six pies per rupee on Rs. 35-6 6, the rent payable by the defendants 
to the plaintif, for which Ceduction there is no warrant in law, for 
sub-section 3 of section 41 of the Act does not allow any such 
deduction i. e. in the case of cultivating ryots. The whole question 
however is whether, when the Collector is acting infra vires, can the 
Civil Court go behind the assessment made by him. That assess- 
ment depends upon and is based on the following factors ~~ 

(1) Annual value of the lands, 

(2) Rate of cesses notified under section 38. 

(3) Status of the astessee, wLetber a zemindar, tenure-holder or 
cultivating ryot. Any modification or variation in any of the gfvre- 
said three elements will affect the assessment as mace by the 
Collector, and as tbe Civil Court has no jurisdiction to touch an 
assessment made intra vires by the Collector, it has no juri$Jiction 
to say that a person is a cultivating ryot fur the purpose of the 
Cess Act when the Collector had made the assessment on the 
footing that he is a tenure holder. The Cess Act itself provices for 
the remedy of an aggrieved person, whether he is a proprietor of 
an estate or a tenure holder,’ and in the case of inta vires assess- 
ment that remedy is the only remedy. Cocnfining myself to the case 
uf a person assessed to cess on the footing that he is a tenure hu lder 
the following sections of the Cess Act are important :— ` 


Section 34 authorises the Collector to have a valuation roll 
prepared of tenures. from the returns made and from bis 
enquiries. 

Section 35 requires the Collector to post up extracts of such 
portions of the Valuation Roll as deals with a particular tenure at 
the mal katchery of the tenure-holder, if there be a Mal Kutchery, 
or if there is no mal katchery on some conspicuous place on the 
tenure, or if the tenure cannot be found, in a conspicuous 
place in any village in which such tenure is believed to be 
situate. l m Ta 

Section 26 gives the Collector power to determine whether 
a person isa tenure holder or a cultivating ryot for the purpose 
of assessment. Scction 93 provides that every valuation roll 
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shall be open to revision by the Commissioner dr Board of 
“Revenue but not otherwise. Section 104 provides for appeal to 
the Commissioner in certain cases and then follows section 107 
which says that “nothing done in accordance with the Cess Act 
shall be deemed to affect the rights of any person in respect of 
any immoveatle property or any -interest_therein.” The whole 
scheme of the Act is to make the decisions of officers of the 
Revenue Department: in the matter of assessment intra vires 
final, and the meaning of the saving section 107 seems to me 
that if a person is assessed by the Revenue authorities on the 
basis that he is a tenure holder, the assessment cannot be touched 


and for the purpose of determining his liability to pay cess to his - 


landlord he must be taken conclusively to be a tenure holder ; 
but for determining his rights and liabilities in relation to his 
landlord in other matters, the fact that the Collector had, in 
assessing him to cesses, taken him to bea tenure holder or had 
decided under section 26 of the Act that he is a tenure holder 
and rfot a cultivating ryot, would not be relevant and -can be 
disregarded. To take an illustration, if the landlord brings a 
suit for enhancement of rent under Section 7 of the Bengal 
Tenarcy Act, such a person would not be debarred from proving 
that he isa ryot and nota tenure holder. The view that Iam 
taking is in accordance with the general principle that an intra 
vires assessment cannot be challanged by a party in a Civil Court 
and is supported by the decisions of the Patna High Court in the 
Késho Prosad Singh v. Ram Sworup (1) and Kkarag Narayan v. 
Secretary of State for India in Council (2), cases which I have no 
. hesitation in following. 

The learned advocate forthe respondent has relied strongly 
“upon the decision of this Court in Peary Mohan Roy v, Sarat 
Kumari Debi (3); in support of his contention” that the Civil 
Court ina suit for recovery of cesses can go into and reopen 
the question as to whether the tenant is a cultivating ryot of 
tenure holder, notwithstanding that the Collector in making the 
assessment -had proceeded ‘upon ‘the footing that he is a tenure 
holder. An examination of that case shows that the landlord 
had.in his return showed that the tenant was a cultivating ryot 
and there is no precise or clear indication that the Collector had 
proceeded upon the cones that he was atenure holder. In the 


(1) [roa6]A. LR. Pat. 175., ` 
(a) 118 1. C. 3285. 
(3) (1912) t5 C. L. J. 428 


371 
CIVIL, 
1935+ 
epee? 
Lalit Kishore Mitra 


v. 
Nathu Mandal. 


372 


Civil. 
1935. 
(Vagi, 

Lalit Kishore Mitra 


v. 
Nathu Mandal. 


eee 


1935- 
ang 


August, 20, 22, 26, 


tun CALCUTTA Law JOURNAL, [ Von, LK. 


Letters Patent appeal Sir Lawrence Jenkins pointed out that the 
distinction made inthe Cess Act is as between a tenure holder 
anda cultivating ryot and not between a fenure holder and a ryot. 
In that case also 3 tenancies had been lumped together and one 
annual value for the three was fixed by the Collector, and that 
fact would make the assessment of the Collector s/tra vires, and 
would thereby give the Civil Courts jurisdiction to discard the 
assessment altogether and to determine the question whether 
the defendant was or was not a tenure holder. I accordingly hold 
that Peary Mokan’s case (1) does not support the respondent. The 
appeal is accordingly allowed. 


The decree of the learned District Judge is modified. The 
plaintif’s claim to cesses is fully allowed. The net result is 
that the decree of the Munsif is restored in all respects. 


The appellant will have the costs of this Court and of the Lower 
Appellate Court, 


A, T, Me Appea! allowed : 
Decres modified, - 


(1) (1912) 15 C. L. J. 428. 
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Before Mr. Justice S. N, Guha and Mr. Justice 
KR. F, Lodge, 


4 


DURGA CHARAN DAS AND OTHERS 
Da 


THE CHAIRMAN OF THE LABONGA SAMABAI 
SAMITY.* l 


Execution sale—Non-deposit of landlord’s fee—Notice—Bengal Tenancy Act 
(VIL of 1885, os amended), Sec. 26 E(3)—Re-sale, when to be had. — 


Under section 26 E{3) of the Bengal Tenancy Act, an order for re-sale can 

* Appeal from Appellate O1der No. 184 of 193%, against the order of B. M, 
Mitra Esq, Additional District Judge of 24-Perganas, dated the agth January, 
1935, affirming that of B, P. Basu Esq, Subordinate Judge, 3rd Court, 24-Per- 
ganas, dated the and October, 1934. 


Ld me * 
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, ordinarily be made only after an order for the forfelture of the purchase money 
was made. 


Section 26 E(3) of the Bengal Tenancy Act dce3 not contemplate fresh execu- 
tion proceedings, It provides for fresh sale in the execution proceeding then 
pending. i E 


Though section’ 26 E(1) of the Bengal Tenancy Act does not state that the 
‘landlord’s fee is to be deposited within a time to be fixed by the Court, the 
Court must specify the time within which the deposit is to bə made. The Court 


may, in suitable cases, extend the time, But until the time specified has expired, 
` there can be no re-sale under section 26 E(4). 


After sale of a holding in execution of decree, the Court should fx a time 
within which the deposit required by section 26 E(1) of the Bengal Tenancy Act, 
shall be made. If the auction-purchaser fails to make the deposit within the time 
so specified, the Court may then make an order for the forfeiture of the purchase 
money, and for re-sale of the property. The Court may not order re-sale without 
first making an order of forfeiture. 


_ Defendant No.1 took a loan from the respondent on etnies of his share 
of a certain holding. Defendants Nos, 2 to 7 stood surety for defendant No. 1 
and gave their shares in the same holding as security for the repayment of the 
loan. “On application being made to the Registrar co-operative societies a deciee 
was passed against defendants Nos. r to7. In the decree Rs. 1312-8 as. was 
found due from defendant No.1. He was directed to pay the amount within a 
certain date. In the event of his failure to pay the decretal amount within the 
time fixed, it was ordered that the mortgaged property be put to sale; and that 
if the sale proceeds were insufficient to satisfy the decretal debt, the society would 
be at liberty to apply for a personal decree against defendants Nos. 1 to 7. 


Defendant No. 1 failed to pay the decretal amount and in Execution Case 
No. 235 of 1929, the mortgaged properties were put to sale, and purchased by 
the decreceholder. The sale proceeds were sufficient to satisfy the decretal debt, 
and a note was made by the Court that the case was disposed of on full satis- 
faction. The decree-holder auction-purchaser failed to deposit the landlord’s fee 
as required by section 26E of the Bengal Tenancy Act. The decree-holder on 
the 7th November, 1932, applied to the Court to have the order of full satisfaction 
vacated ; and this prayer was granted without any notice to the judgment-debtors. 
The decree-holder then filed a fresh execution case, being Case No. 196 of 1933, 
in which he prayed for sale not only of the mortgaged property, but also of the 
property of defendants Nos. 2 to 7 which were given as security for the loan: 


Held, that the sale in Execution Case No. 235 of 1929 was not a nullity. 
That as no order of forfeiture was made under section 26 E(3) of the Bengal 


Tenancy Act, the decree-holder was liable to be penalised for failure to deposit 
the landlord’s fee. 


That as no time was specified or the Court overlooked the fact that such time 
had, been specified, the Court had no justification to treat the sale as a nullity and 
to set aside the order of full satisfaction. | . 

Thot no order to the detriment of defendant No. 1 1's interest should have been 
made without notice to him. . 
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That the order vacating the order of disposal on full satisfaction was made , 
without jurisdiction. 


That the Execution Case No. 196 of 1933 should be treated aga sul etic 
of the Execution Case No 233 of 1929, and the order passed on the application 
of the decree-holder on the 7th November, 1933, be set aside. 


Appeal by the juigmant-debtors, 


m ve 


` Application for execution of decree, 


Dr. S. C. Basak, Messrs. S. C. Jana and Hiran Aumar Roy for 
the Appellants, 


Messrs, Hirala. Ckakravarii and Bijan Behari Das Gupta 


for the Respondent. 
s Ç. As V. 


Tes 


The following judgments was delivered - 


Lodge, J :—This appeal arises out of orders passed on an 
objection under Section 47 of the Code of Civil Procedure. 


_ The material facts are these; Defendant No. r took a loan 
from the Labanga Samaboy Samity cn mortgage of his’ share 
of a c:rtain holding. Defendants Nos. 2 to 7 stood surety for 
defendant No.1 and gave their shares in the same holding as 
security for the repayment of the loan. On application being 
made lo the Registrar Co-operative Societies a decree was passed 
against defendants Nos. 1 to 7 onthe r5th July, 1928 In the 
decree it was found that Rs. 1312/8/ was due from defendant 
No. 1 tothe Labanga Samaboy Samity; and he was directed to 
pay the amount by the 7th January, 1929. Inthe event of his 
failure to pay the decretal amount within the time fixed, it was 
ordered that the mortgaged property be put to sale; and that 
if the sale proceeds were insufficient to satisfy the decretal debt, 
the Society would be at liberty to apply for a personal decree against 
defendants Nos. 1 to 7. 


Defendant failed to pay the decretal amount, and in execution 
Case No. 235 of 1929, the mortgaged properties was put to sale, 
and purchased by the decree holder. The sale proceeds were 


sufficient to satisfy the decretal debt, and a note was made in 


the order sleet of the execution case that the case was disposed 
of on full satisfaction. The decree holder auction purchaser 
failed to Ceposit the landlord’s fee as required by section 26 E 
of the Benzal Tcnincy Act, But it seems clear from the matérsials 
placed before us that the executing Court omitte] to specify the 
time within which such deposit shouli be made. On 7th Novem- 
ber, 1933, the decree holder applied to the Court to have the 
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order of full satisfaction vacated; and this prayer was granted 
withcut any notice to the Judgment debtors, and merely on the 
ground that the auction purchaser had failed to deposit the land- 
lord’s fees. The ‘decree holder then filed a fresh execution case, 
being Case No. 195 of 1933, in which he prayed for the sale not 
only of the mortgaged property, -but also of the property of 
defendants Nos. 2 to 7 which were piven as security for the 
loan. i i 

These properties were put to sale and purchased by the decree- 
holder for a sum much less than the decretal amount. 

Defendants Nos. 1 and 3 filed am objection under section 47 
Civil Yrocecure Coce on the grounds (1) that the order of full 
satisfaction should not have been set aside without notice to them; 
and ; l ; 
(2) that if resale of the property was necessary, it should be held 

in accordarce with tle provisions of section 26 E(3) of the Bengal 
Tenancy Act, and any deficit, on such resale should be realised 
‘fron? the first auction-purchaser ; and 
(3) that the property of defendants Nos, 2 to 7 could not be sold 
until the mortgaged property had been sold and the sale proceeds 
‘fond insufficient to satisfy the decretal debt, 
“= “These objections were overruled by the Subordinate Judge, 3rd 
-Couit, 24-Perganas and an appeal “from his order was dismissed by 
ue ‘Additional District Judge of that District. 

` “Hence this appeal. 

The lower Courts baye held that as the landlord's fee was not 
deposited after the first sale, tl.at sale was a nullity and conséquently 
the decree-holder was entitled to apply again for execution of his 


decree. In ‘our opinion, the first sale cannot be treated as a nullity. ; 


If the only defcct was the failure to Ceposit the landlord’s fee, and 
if the decree-holder required that the holding be resold, then such 

re-sale should have been held under section 26 E(3) of the’ Bengal 
‘Tenancy Act, arid the provisions of that section complied with. 
‘Under that section an order for re-sale can ordinarily be niade only 
after an order for the forfeiture of the purchase money has been 
made. No such order of forfeiture was made in the present ‘case 
‘and no reason was given for the omission. ` The fact that the decree- 
holder was himself the auction-purchaser does not affect his liability 
to-be penalised for ‘failure to deposit the landlord’s fee. | 

Section 26 E(3) does not contemplate fresh execution proceed- 

ings, it provides for fresh ae in NANG. execution proceeditigs ‘then | 
pending. ` 
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oi - We are satished from the materials placed before us that the 
1935. provisions of section 26E were not strictly followed, and the Courts 


Durga Charan Das below have fallen into error in consequence. 
ve Though section 26 E(1) does not state that the landlord’s fees 
‘The’Chairman of the s e ; er 
Labonga Samabai re to be deposited within a time to be fixed by the Court, it is clear 


Samily, from section 26 E(3) that the Court must specify ‘the time within 
Lodge, F. which the deposit is to be made. Doubtless the Court may extend 
aie that fime in suitable cases, But until the time specified has expired, 


there can be no re-sale under section 26 E(3). 

It appears to us that either no time was specified, on the 
occasion of the first sale, within which the deposit was to be made, 
or the Court overlooked the fact that such time had been specified. 
In either case, the Court had no justification to treat the sale asa 
nullity and to set aside the order of full satisfaction. l 

Further it is obvious that no order to the detriment of defendant 

ii No, 1’s interest should have been made without notice to him. 
The order vacating the order of disposal on full satisfaction was 
‘made without jurisdiction. The appeal must be allowed ang the 
Miscellaneous case remanded to the original Court for disposal 
according to law. 

Execution Case No. 196 of 1933 should be treated as a continua- 
tion of Execution Case No, 235 of 19290 and the order passed on 
the application cf the decree-holder to have the order of full satis- 
faction vacated, and all subsequent orders, set aside. The Court 
should fix a time within which the deposit required by 
section 26 E(t) of tLe Bengal Tenancy Act,shall be made in connec- 
tion with the first sale. If the auction-purchaser fails to make the 
deposit within the time so specified, the Court may then make an 
order for the forfeiture of the purchase money, and for resale of the 
property. The Court may not order re-sale without first making an 
order of forfeiture. 

If it shall ke found necessary to order re-sale, the mortgaged 
property alone shall first be re-sold ; and only after such re-sale, and 
if the sale proceeds be found insufficient to satisfy the cecretal debt, 
shall the property of defendants Nos. z to 7 be sold. 

The appeal is allowed with costs throughout; and the case is 
remanded for disposal in accordance with the directions given 
above. , l 

Hearing fee in this Court three gold mohurs, 

Guha, J. :—I agree. 

- A. Te My Appeal allowed ; case remanded, 
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Before Mr. Justice J. Lort- Williams ani Mr, Justice 


R. E. Jack. 
l RAMJIBAN KEDAR NATH Crit. - 
AKHIL CHANDRA PODDAR AND oTanas,* — ee 


pita Side rules of the High Court—Chap; X, PA PE placed on tke 
special list—Dismissal for default— Application for setting aside such order 
of dismissal, if an application for review, 


A suit was placed on the Special List under Chapter X, rule 96 of the Orl- 
ginal, Side Rules and was eventually dismissed. An application was filed for 
setting aside that o rder of dismissal; 


_ Held, that such an application was not an application for review. 


Appeal by. the Plaintiff against an order of dismissal for 
default. l 


The material facts appear from the Naging 
Mr. Fugh with Mr. P, C. Ghosh-for the Appellant,. 
Mr. J. C, Maitra for the Respondents, 

4 /The following judgments were delivered. 


Lort-Willams, J: This isan appeal against an order of Nevember, 28. 
Mr. Justice Roy in a suit which was instituted in April, 1933. oo 
The writ of summons was issued and lodged with the Sheriff 
‘at the beginning of May. Then: the Petitioners, when trying 
to effect service, found that the partners had closed their business 
in Calcutta and had gone to their native village Kalakopa in the 
District of Dacca. Thereupon they made enquiries and found 
that the firm was a joint family firm, and that some of the members 
of the firm were minors. 


That being the position, the attorney for the Petitioners came 
to the conclusion that to avoid any trouble that-might arise owing 
to the rules about service of summons on the partners of a frm 
‘which has been dissolved, a much simpler` and surer plan was to 
get an amendment. of the plaint by adding all the members of 
the firm as individual Defendants in the suitand serving each 
of them, : 


*Appeal from Original Civil No. 53 of 1934 against the order of Mr. Justice 
` A, K, Roy, dated the grd May, 1934. 
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Poddar 


Lort-Williams, F. 


kas 


$ 


r, [a pe” 4 


D 


THE CALCUTTA LAW JOURNA Le Vor LXIL 


This was - done and the amendment was -obtained on the 4th 
August, 1933. This accounts for the somewhat long period which 
elapsed between the two steps of the lodging of- the writ of. summons 
on the 3rd May and the amendment of the cause-titlé on the 4th 


August. Except for that delay,- so far as I can see from the dates 
‘which are. set outat page 5 òf thé’ Paper-Book, the® Petitioners 


had proceeded properly and diligently with the -prosecution of 
thé suit. “But considerable timé elapsed before the writ could 
be served upon all the parties, and_evetitually on the 16th February 


r 


an order for extension of the returnable date of. the writ. bad to `- 


be obtained,” and on ‘the sih March the Petitioners _attempted-to 


serve the writ of’ sumnions „by registered post. upon a number 
of Defendants at. their - residence a at Kalakopali in the District of 


l a w 


Dacea. ee : 
‘The result of that o was that on` the fone: March itike 


a “was given, . under -Chap. X, r. 35 of the Original Side Rules, to 


“the. Petitioners. that” their suit would. be placed on what‘is known i 


as ‘the “Special List’, “They got notice of this on the 2acth March. 


- Thèir partner Balkissen, who knew all about the matter, was 
-> absent from Calcutta, With::the result that they were not ready 


with an affidavit. on the-zzħd March, 1934,. when the‘ suit 
came before the learned Judge in the ~ ‘Special. -List’- and was 


dismissed by him. After. that and before the order: of , dismissal 


had been drawn up; the Petitioners gave notice that they would 
ask the Judge to set “aside the order, ~ ose 

It hasbeen argued that this was an NAN for review, and 
as the learned Judge refused that application’ for review, the 
Petitioners have no. further remedy, because there is no appeal 
against such an’order. :In my opinion, this was.not an application 
for review, which, must be upon new facts discovered since the 
last Rearing. - : 

This was the sort et appliéation - which was ienei to by 
Mr. Justice Buckland in the dase of Sarupchand Hukumchand v. 
Madhoram Raghumall (thy fa part? kan the head-note: of one is 
as follows m~- ry Se me ee: re 

“The principle that where’ an ‘onder _ has not beeni perfected 
"the Judge has power to reconsider “the matter, applies. equally 
well to an order of dismissal for default under. Chapter. X;-Rule 
56 -of the Rules of. the High Court in “its Original Jurisdiction, 
But `the jurisdiction comes to an end once the order is 
completed.” | | 
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In my opinion, the order made onthe 16th of April (?) was the 
final order dismissing the suit and the Petitioner is entitled to 
appeal against that order, Further, I am of opinion that the learned 
Judge’s order of dismissal must be-set aside. 


It must be remembered that Rule 36 of Chapter X is a very 
drastic rule indeed, The effect of it is, in certain circumstances, 
to deprive the plaintiff of his right to sue in these Courts, and 
such deprivation can only be justified in a case in which it can 
be shown that serious and unjustified delays have beén made on 
the part of the plaintiff, and that what has happened comes strictly 
within the purview of Rule 36, 


In circumstances such as are set out in the present case, I 
do not think it can be said that there has been such inordinate 
delay by the plaintiff that he must be deprived of his right of 
suit. Further, in my opinion, on the 22nd March, 1934, when 
the sifit was dismissed, he had not had time to produce an affidavit 
and there ought to have been an adjournment of the matter 
until the next Special Litt in order to give him an opportunity of 
meeting the allegations made against him by the defendant. 

In these circumstances, this appeal must be allowed and the 
order of dismissal set aside. 


Costs both here and in!the Court below will abide the event of 
the trial. 


Jack, d. t| agree, 
R. K. Bose: Attorney for the Appellant. 
J. M, Chaudhury + Attorney for the Respondents, 


P, R. i Appeal allowed, 
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Before Mr. Justice M. C. Ghose. 
GOPAL CHANDRA ADAK 


D. 
HARIMOHAN ADAK.* 


Will, if can be superssded by a subsequent family arrangement among heirs 

and acted npon—Duty of probate Court. f 

A family arrangement made amongst the sons of a testator and acted upon 
by them in supercession of a Will left by him will prevail against the terms 
of the Will and will be valid and anon among the parties though such 
arrangement is made verbally. 

Stapilton v. Stapition (1) and Pullen v. Ready (2) discussed. 

It is the duty of a probate Court to see whether a Will is genulne or not and 
the question’ whether such will is superseded by a subsequent family arrangement 


or not is a question not strictly for the probate Conrt.- 
s 


Appeal by the Defendants. 

Suit for declaration that a Will was superseded by a family 
arrangement. l 

The material facts will appear from the judgment. 

Mess:s, Hiralal Chakravarty and Rabindra Nath Bhattacharya 
for the Appellants, 

Dr. S. C. Basak, and Messrs. Ramaprasad Moobherjec and 


Nalini Kumar Mukherpi for the Respondents. 


Cc A. Ve 

The judgment of the Court was as fellows : 

This is an appeal by the defendants in a suit by the plaintiff for 
a declaration that the will of the fatherof the parties was superseded 
by a family arrangement among the different sons of the testator. 
The suit was dismissed by the trial Court. The decree was 
reversed in appeal. 

The facts which are not disputed are that Jadunath Adak was the 
father of the parties. He had six sons, one of whom predeceased 
him leaving behind him a son, Nirmal Adak. Another son, Nalin 
Adak, survived along with four other sons, but he died during the 
suit. The properties in suit belonged to Jadunath Adak. He died 
in February, 1921, leaving bebind him a will whereby he Jeft the 
homestead in equal shares among the different sons, and left alt his 


* Appeal from Appellate Decree No. 449 of 1933 against the decree of 
L, Rahaman, Esqr., Additional District Judge, Third Court, of 24-Parganas 


“(Alipur) dated the rth November 1932, reversing that of Babu Rajendra Kumar 


Gupta, Subordinate Judge, 24-Parganas dated the 28th February, 1991. 
(1) (1739) 1 Atk. a, 42) (1743) 2 Atk. 587. 
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other properties to two of the sons and the’son of the predecsised 
son, but left nothing to the other three sons. This unequal distri- 
bution of the properly apparently led to ill-feeling and disputes 
-immediately after his death when the will became known. The 
contesting defendants who profited by the will did indeed state that 
they were not aware of the will until six years after the death of 
their father. But this allegation of the defence has been found to 
be false by both the Courts below, who found that the will was 
known and its contents were known by all the parties immediately 
after the death of the deceased. In these circumstances, the plain- 
tifs case isthat allthe sons andthe son of the deceased son 
gathered together and came to a family arrangement that the pro- 
perty of the deceased would be divided amongst them as in the 
case of a Hindu dying intestate. The arrangement was made 
verbally and, accordingly, the property was divided and the parties 
enjoyed their separate possession for 8 years until in 1929, there 
was a quarrel between the parties and thereafter the defendants 
who ptofited by the will applied for probate of the same, The 
application for probate was madein May, 1929, and the probate 
was duly taken While the defendants applicd for probate, the 
plaintiff who was the eldest son and was one of the disinherited 
sons, instituted the present suit fora declaration that the family 
arrangement made immediately after the death of the deceased 
prevailed as against the terms of the will. 

There is no doubt of the validity of the will. There is also, as 
both Courts have found, no doubt of the genuineness of the family 
arrangem’nt by which all the sons and the sons of the deceased 
son agreed amongst themselves to supersede the will and divide 
the property as in intestacy, and that family airangement continued 
for eight years untilthe present litigation arose. The question is 
in these ci:cumstances, whether the will should prevail or the family 
arrangement should, prevail 

It is urged that on the face of the will, the family arrangement 
in derogation of the will is invalid: further, that by the family 
arrangement, the property was divided, and as the property far 
exceeded Rs, roo in value, the transaction of the family arrange- 
ment should have been registered. The reply is that there was no 
document made of the family arrangement. It was made entirely 
verbally, and.an oral arrangement, while family property is divided, 
is not illegal. 


In the second place, it urged that in the probate case the plain- 
tiff, who opposed the will, had an issue framed by the Court “ Are 
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the applicants estopped from applying for probate”? That issue 
was intended to decide whether the family arrangement superseded 
the will. The learned Judge, however, who heard the probate case 
left the question open inasmuch asa suit had already been institu- 
ted to decide the question. The argument is correct that it would 
have been better for the probate Court to decide the question.: But 
on the other hand, it may be said that the probate Court’s‘-duty 
was merely to find whether the will was genuine and so legally - 
executable. Nothing more than this wes needed in the probate 
Court. Whether the will was superseded by a family arrangement 
was not a qu’stion strictly for the probate Court. It cannot be said 
that the plaintiff was wrong to institute the separate suit for a decla- 
tation that the family arrangement superseded the will, 

The learned Advocate urged that the will having been solemnly 
proved and probated, it is not open to the plaintiff to question the 
validity of the said will. The reply is that the plaintiff does not 
question the validity of the will, The -will, if it stood by itself, 
would indeed be valid, for the testator duly executed it, THe point 
is that the son3 of the deceased solemnly made a family arrange- 
ment immediately after the death of the deceased and decided to 
take the property asin intestacy, instead of taking it in unequal ` 


“portions as stated in the will and they abided by this decision for 


eight years. 

The learned Advocate for the appellants did not cite any case in ` 
support of his proposition that a family arrangement cannot super- 
sede a valid will of which probate has been duly taken. On the 
tide of the respondents, two-English cases have been cited, One 


is the case of Sfapiiton v, Stapilion (1). In that case the elder son 


was illegitimate, being born out of wedlock and the younger son was 
legitimate. The father, in order to save- the honour of the family, 
made a division of the property between the two sons, Afterwards, 
the younger son wanted to supersede the arrangement on the ground 
that the elder son was illegitimate and, therefore, was not entitled 
to any portion of the property. The Court held that the agreement 
which was made to save the honour of the family was valid 
in equity, 

Another English case is that of Fuilen v, Ready (2). w that 
case the testator by his willileft certain legacies to two young female- 
relations, but stated in the will that if those young women “ shall 
hereafter marry with any person or persors whatsoéver, without 


(1) (1799) 1 Atk. 2 
(2) (1742) 2 Atk, 587. 
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the consent of their futher and mother, and the trustees named in salle 


the said will, or the greater number of them living, signified under 1935: 
their hands, then it is my will, that such of the daughters 80 Gopal Chandra 
marrying shall have or receive no more benefit or advantage by my d 
said will, or anything therein contained, than if they were actually Harimohan Adak. 
dead, or not named in my said will.” One of the young ladies at -7 

the age of 26 married a person without the consent of anyone and 

then a family arrangement took place and articles were executed 

giving that young lady the benefit of the legacy. Afterwards, a 

Suit was instituted for a declaration that the arrangement was made 

under a mistake. Lord Hardwicke decreed specific performance of 

the terms of the family arrangement saying that at the time of the 

execution of the family arrangement, the marriage without consent 

` could not but be known and that the parties to it could not possibly 

be supposed to be ignorart of that fact 


In the circumstances, the decree of the Court of appeal below 
appears to be correct, The appeal is, accordingly, dismissed with 
costs. 


Leave to appeal under section 15 of the Letters Patent is 
refused, 


P, R, Appeal dismissed, 


Before Mr. Justice S N. Guha and Mr. Justice R. F. Lodge. 


MONO MOHAN altas PANCHKARI CHOUDHURY CIL, 
| oO 1935. 
KALIKINKAR CHAKRAVARTY,* sic ae 26. 


Accounts, preliminary decree for in favour of judgment deblor= If liable to 
atiachment, 


A preliminary decree for accounts passed in favour of a jodgment debtor 
#8 Hable to attachment in execution of a decree passed against him. 


*Appeal from Original Order No. 485 of 1633 against the orders of K, B. 
Rey Esqr. Subordinate Judge, rst Court of Chittagong dated the 7th August 
and znd November, 1933, i 
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Dri Appeal by the Judgment debtors. 
ey The material facts appear from the judgment. 
pa ai reach Mr. Benoyendra Nath Palit for the Appellants. 
peed Mr. Abul Oasem Khan for the Respondent. 
ana The judgment of the Court was as follows : 
August, 5, Thisis an appeal by the judgment debtor arising out of an 


—— application for execution of,a decree passed on the zrst of Sep- 
tember, 1932. The decree holder prayed for attachment of a 
decree obtained by the judgment debtor on the 15th June, 1932, 
against one Naba Chandra Choudhury in Account Suit No. 189 
of 1928, in the 2nd Court of the Subordinate Judge, Chittagong. 
Objection was raised under section 47 of the Code of Civil 
Procedure, stating’ that a preliminary decree for accounts could 
not be attached, as such a’ decree was not assignable under the 
law, according to the judgment debtor, as mentioned in his 
petition of objection filed in Court, it was a mere right to sue. 
The objection as raised by the judgment debtor was over-ruled 
by the Court of execution ; and hence this appeal. 

The question for decision inthe case tefore us is whether 
a preliminary decree in a suit for account, is liable to attachment, 
regard being had to the provisions contained in tection 60 of 
the Code of Civil Procedure, regarding the liability of property 
to attachment and sale in execution of decree., If it was a mere 
right to sue, as was contended for by the judgment debtor, there 
could be no question that the preliminary decree for accounts 
could not be attached under the law. As it was observed by 
their Lordships of the Judicial Committee of the Privy Council 
in Syed Tuffussol Hossein Khan v. Rughunath Pershad (1), a mere 
right of suit is not property, but a title to recover future property ; 
and the observations were made in the case before the Judicial 
Committee in which there was claim under a future award, as 

k to which it was wholly uncertain until the award was made, what 
the debtor will be entitled. The uncertainty at the time of 
attachment was nut limited to a mere question of quantum ; it 
was wholly uncertain in what the arbitration might terminate. In 
the case before us, there wasa preliminary decree for account 
in favour of the judgment debtor, now confirmed by this Court 
on appeal; and we have iton the judgment debtors own stafe- 
ment of his case before the Court of execution, that it was expected 
that the amount due to him would be over Rs, 80,000, There 


(1) (1871) 14 M. L A, 40, 
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was no question about the judgment debtor succeeding in right 
to get an ascertained sum on accounts being taken under the 
decree obtained by him. Inthe case of a decree directing an 
enquiry as to mesne profits, it has been held by this Court, that 
a sale of the decree was valid under the law, as the right sold was 
not a mere right to sue within the meaning of section 6 (e) of the 
Transfer of Property Act [See Prosanna Kummar Panja v. 
Asutosh Roy (1)|. A right to sue is not saleable property, and 
cannot be transferred ; but in the case tefore us, the claim for 
money on rendition of accounts has been established in favour 
ofthe judgment debtor, and the claim has now been merged in 
a decree by a competent Court. The right under the decree is 
assignable, although the cause of action so far asthe judgment 
debtor’s right to get money on accounts being taken was concerned, 
was not, A right to take accounts, and to recover such sums, as 
may be found due, is not assignable, being a right to sue within 
the meaning of section 6 (e) of the Transfer of Property Act. 
[Ste Khetra Mohan Das v, Biswanath Bera (2)|, The decree 
sought to be attached being saleable property belonging to the 
judgment debtor cver which or the profits for which he has a 
disposing power which he may exercise for his own benefit, was 
liable to be attached under section 60 of the Code of Civil 
Procedure. 

In the above view of the case before us, the decision of the 
Court below, and the orders passed by it on the 7th August 
and 2nd November, 1933, must. be affirmed; and we direct 
accordingly. 

The appeal is dismissed with costs ; the hearing fee in this Court 
is assessed at three gold mohurs. 


P. R Appeal dismissed, 


(1) (1871) 18 Ca W. N. 450» 
(2) (1924) I. L, R. s1 Cal, 672. 
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THE CALCUTIA LAW JOURNAL. [VoL LAKI, 
CIVIL REFERENCE. 
Before Mr. Justice J. Lort-Willams and Mr. Justice R. E. Jack. - 


inves SADHUCHARAN ROY CHOUDHURY 
AND OTHERS.* 


Indian Income Tax Act (XI of 1922), Section 12, tf available for taxing income 
derived by the assessee from letting out his jute press on lease, bringing, 
such income under the head ‘other sources'—Section 10 (2) (VI), whether 
applies to such a lease and tf the assessee is entitled to claim depreciation 
thereunder. 


An assessee purchased a jute press, worked it for sume time and then leased 
Ít out for aterm. One of the conditions of the lease was that the lessee was 
to carry out all repairs to the engines, machineries, and plants, godowns and 
buildings during the period of lease at his own expenses. f 


The assessee’s income from this source” of letting out was assessed, undèr 
section 12 as income from ‘other sources’. He, however, claimed to be assessed . 
under section 10 as upon profits. or gains of business, and to be entitled to an 
allowance for depreciation under section 10(2) (vi). The Commissidhers 
decided against the assessee's contention and referred the questions for the 
decision of the High Court. 


Held, that the press is the property of the assessee and is used for the purpose 
of the business, the income of which ‘is being taxed, namely the business of 
letting out the press. The fact that the assesgee originally intended to work 
the press himself seems to be irrelevant. 


The letting of a jute press at a rent is as much a business as the letting 
of a ship to freight, or the letting of a motor-car or any other kind of machine, 
or machinery for hire. 


The lessees of the assessee being only liable for repairs and not for deprecia- 
tion under the terms of the lease, and in no circumstances they being entitled to 
claim an allowance for depreciation, the assessee was entitled to such deprecia- 
tion under section 10(2) (vi), because the buildings, rachirery, etc , mentioned 
in that sub-section must be the property of the assessce. i 


The Commissioner of Income Tax, Madras v. Aangalagiri Sri Uma- i 
mahaswarn Gin and Rice Factory, Lid. (1), Sutherland v. The Commissioner 
of Inland Revenue (2), Doddigton v. Hallet (3), Attorney-General v. Borrodaile 
(4) relied on. - 


In re Commercial Properties Lid, (5) and In re Kaladan Surtee Basar 
Company Ltd. (6) distinguished. 

*Reference under section 66 (e) of the Indian Income Tax Act XI of 1922. 

(1) (1926) 971. C. 850; 51 Mad. L. J. 360. > 

(2) (1918) 12 Reports of Tax Cases 63. (2) (1750) 1 Vesey Senior 497; 

(4) (1814) 1 Price’s Exchequer Reports 1627, 

(5) (1928) I. L. R. 55 Calc. 1057; 92 C. W. N. 413. 

(6) (1920) 1 I. T. C. go, 


Vor LXIL] HIGH COURT. 


Reference by the Commissioner of Income-Tax~under Section 
66(2) of the Indian Income-Tax Act upon a question arising out of 
assessment upon Sadhu Charan Roy and others, 


The material facts appear from the judgment. 

Mr. M. N. Bose for the Assessee. 

Dr. Radha Benode Pai for the Income-Tax Dept. 
The judgments of the Court were as follows: bi 


Lort-Williams, J.—In this case the facts found are that the 
assessee purchased the Sulkea Jute Press in rgo7, and worked 
it until 1930. In 1931 he leased it out fora term of one year to 
the Sulkea Jute Pressing Company Limited—a private company 
in which he holds more than 60 per cent of the shares, and that 
lease ig subsisting, the lessee holding’ over under thé terms of the 
lease. Those terms, infsr alia, ar2 :— 

(a) You shall pay us a nett annual rent of Rs, 22, goo only 
payable as follows i. e. Rs. 2, $00 to be paid by the 3rst day of 
August, 193t, and the balance by four instalments of Rs. 5,000 
each, onthe rst November, 1931, rst February, tst May, and rst 
August, 1942. 

(b) During the said period of one year, we shall only pay the 
rents payable to the superior landlords and you shall pay the 
Municipal taxes, Fire Brigade License and all other outgoings and 
public charges. 

(c) You shall carry out All repairs to the engines, machineries 
and plants, godowns and buildings during the said period at your 
own expenses, 

The assessee’s income from this source was assessed utidet 
section 12 as income from “other sources’, He claimed to be 
assessed under section ro as upon prcfils or gains of business, 
and to be entitled to an allowance for depreciation under section 
tö (2) (VI). The assessee bad another Jute press which he pur- 
chased in tors and worked until 1921, when he leased it out 
until 1930, and SUDA quently; after a year’s vacancy, leased it out 
again, 

The Commissioner decided against the assessee’s contention 
and referred the follo wing question for the decision of this 
Court — 

“Whether in the circumstances set fcrth above, the assessee 
is entitled to an allowance for Cepreciation in respect of the buil- 
dings, plant and machinery leased to the Jute Pressing Company 
under section ro (2) (VI) of the Act ?” 
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Cavin.’ 


= The reasons. for-his ‘decision are mainly: that under sectiðn 10 
0 1935 \(2) (VI), depreciation. is allowable only when fhe “machinery and 


In re.: Sadhucharan Plant in question are the property of. thé assessee, and. are used 
Roy Choudhury.” - for the purpose of the business the income of which is being taxed, 
Lort-Willlams, g. and secondly that ‘the Agsessee originally worked the jute press 
m himself, and that was bis intention at.the time of acquisition. I 
cannot appreciate- the cogency ol ‘-the -distinctions ‘which- the 
Commissioner has sought to draw. - The. -préss is the property ‘of 
ies the .asse ssee,and is used for the purpose: of, thé “business- the. 
oat. income of which. is being taxed, namely the business of letting” 
© - out the press. The fact that the assessee originally intended. to 
work the Press himself seems to be irrelevant. | Te 
“The ‘decision i in the case of T'he Got AREA of. Dehe Tas. 
Madras-y. Mangalagiri Sri Umamakeswara Gin and Rice Factory, l 
Limited (1) supports the, "assessee's contention, ' That - the lessor 
in that case was a registered. Company. seems. to me to be irrelevant. 
It “was, decided that where a limited Company incorporated for 
the’ purpose of. ‘milling rice, acting in pursuance of “authority giten 
~ int the memorandum of association; leased. out thé buildings, plant, 
machinery, etc, to another Company for a fixed annual „rent, the 
Jessors bearing any loss by depreciation and the lessee. being liable 
‘for-tepairs, the company was -carrying .on the business of letting 
_ a_rice mill, and was entitled to: an ‘allowance for. depreciation 
under section’r0 (2) (VI) of the Income-tax Act. ` | ee 
= . In the case of Suthernland v,- The Commissioner _ of. intand, 
AY Repinue (2),. Lord Mackenzie. stated that, “It is clear, I: think. 
o. a from what “has already. been read from the judgment of Lord 
eae Hardwicke, in the case of “Doddington v. Hallet (3). and a series. 
of subsequent Cases, | that the. letting. of a ‘ship to. freight i is. just 
EES . “as auch’ a trade as any. other.” M. . Doddington. Vi. “Hallet - (3) 
a yi Lord Hardwicke had said that “It, must’: be admitted that the ship . 
g may ‘be the subject of partnership as, well as anything. else ; -the use 
and earnings - thereof being „proper subject of trade and letting: a 
ship to! freight. is. as “much atrade as any other.” This statement 
was “approved “by Thompson, C. Bu if Attorney-General : Fo T 
i a . The decision in the case of Jn re Cneu Propertiis Da: 
(5) thata Company owning houte-property and’ carrying on only 


4 


; -(1)- (1926) 071. Ç, 850; gi Mad. L. 1. 562; al. T. C, ast. 
(2) (1918) 12 Reports of Tax cases 63. ~ (>) (1750) 1 ne Senior 497. 
- - (4).(1814) 1 Price’s Exchequer Reports: 163. ` =, a 
` (5) (1988) L L. R, 5g.Cal. 1057 132. &.-W. N. 413. i e lto = 


4 w 
a 


° 
t 


Borrodaile (4 Me l a Sr i ae 


+ 


Vor. LXIL] HIGH COURT, 


the business of letting such houses is liable to income-tax under 
section 9 of the Income-tax Act, inthe same way as a private 
individual owning such property, is clearly distinguishable, and 
so is the decision in the case of Js ve Kaladan Suratee Bagar 
Company Lid. (1). Such property consisted of buildings, or 
lands appurtenant thereto, within the meaning of section g, which 
specifically provides for the taxation of income from this kind of 
property. | It has not been suggested by either party that income 
arising from letting cut a jute press comes within the purview of 
“this section, but that it comes under either section 12 Or section 10. 

In my opinion the letting of a jute press ata rent is as much 
a business as the letting of aship to freight, or the letting ofa 
motor-car or any Other kindof machine, or machinery for hire, 
In Mangalagiri’s case (2) the learned Judges pointed out that 
the Crown would not suffer if an allowance were made to the 
lessors for depreciation under section 10(2) (VI); because, under 
the conditions of the lease, the lessors had to bear the loss caused 
by depreciation, Therefore a similar allowance for depreciation 
could not be claimed a second time by the lessees, though they 
could claim an allowance for repairs for which they were liable 
under the lease. ` l 

Similarly in the present case the lessees are liable only for 
repairs and not for depreciation, and in no circumstances could 
they claim an allowance for depreciation under section ro(2) (VI), 
because the buildings, machinery etc., mentioned in that sub-section 
must be the property of the assessee, 

The result is that the question referred to us for decision must 
be answered in the affirmative. 

The assessee is entitled to his costs of the Reference, 

Jack, J. :—I agree. ; 

Messrs. Roy Chowdhury & Co.: Attorneys for the Assessees, 


3, K, Re Question answered in the 
affirmative : Reference rejected. 


(1) (1920) 11. T. C. 50. : 
(2) (1926) 97 I. C. 850 ; 51 Mad. L. J. 360; al. T.C, asi. 


389 


CIVIL, 


1935 
Seno? 
In re : Sadhucharan 
Roy Choudhury. 


Lort-Williams, F. 


gagar gana 


399 


Civiu. 


1935. 
Vm ata”? 


August, 8, Q, 13. 


areng ajan 


a aani detii 


August, 13. 


THE CALCUTTA LAW JOURNAL, - Vou LXIL 


APPELLATE CIVIL. 


Before Mr, Justice Syed Nasim Ali and Mr, Justice 
A. G, &. Henderson. 


FANI LAL MULLICK 
v. 


CHUNILAL HALDER.* ; 4 


Legal Necessitty-—Burden of P D E of legal E Siud 
Reversioner, tf can question as to which bak naka should have dsen 
disposed of, A 
The burden of proving the particulars necessary to establish legal necessity 

lies upon the purchaser. 

Where the existence of legal necessity was not disputed but the hmited 
owner ‘a widow) instead of withdrawing the money lying in deposit granted 
a lease of a property and thereby received money to meet that necessity : 

Held, that a reversioner after the death of the limited owner had no fight 
to dictate that she LEDEN: to have disposed of one property rather than 


~ 


another. a 

Appeal by the Defendant No. r. 

Suit for recovery of possession, 

The material facts appear from the judgment. 

Messrs, Atul Chandra Gupta and a EO TARAN Guha for the 
Appellant. 

Messrs, Hiralal Chakravarty, Manilal Bhattacharjee and 
Rabindra Nath Bhattacharjee for the Respondents, 

The judgment of the Court was follows : 

Henderson, J. :—This is an appeal by defendant No. r. The 
plaintiff instituted the suit in order to recover certain property 
situated in Russa Road, South, The appellant‘was in possession 
of the property by right of purchase from a certain person to whom 
a permanent lease was granted by one Mokhada who had enjoyed 
the estate of a Hindu widow. The plaintiff is the reversioner of 
the last male owner and the point at issue between the parties is 
whether there existed any legal necessity sufficient to justify the 
lease. One term of the lease was the payment of selami of 
Rs, 700 and the annual rent reserved was Re. r. ae learned Sub- 


* Appeal from Appellate Decree No." 909 of 1933 aga inst the decree of 
R.C. Sen, Esqr., Additional District Judge of 24-Parganas dated the 1st March, 
1933» modifying that of Babu Woopendra Chandra Ghose, Additional Sub- 
ordinate Judge, tat Court, 24-Parganas dated the aand January, 1931. i 


~ 
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ordinate Judge considered the matter very carefully. and dismissed 
the suit, The plaintif appealed.. The appeal was heard by the 
learned Additional District ‚Judge who came to the conclusion 


that no case of legal necessity. had been established. The defen- 


dant No, 7 has therefore appealed to this Court, 


We have no doubt that in this case the burden of proving 


everything necessary to establish _ legal necessity lies upon the 
appellant. But in view of the actual facts the matter of controversy 
lies within a very ‘narrdw”cOmpass and is reduced to this whether 
the amount paid by way. of selami. wasa fair sum ornot. The 
reason for this is that it was never disputed that the widow 
required the money “for purposes which come within the meaning 
of legal necessi y and it was impossible for her to. obtain that 
money without selling part of the corpus of the estate or raising 


money upon it.. The: ‘money was required in order to do abso- 


lutely, necessary . repairs to one of the, properties and to fill up 
a tank, the filling up of which was directed by the Corporation 
of Cicuta. One of the properties had been acquired and the 
Collector had sent the money to the Land. Acquisition Court, 
The widow applied to the Judge for payment of some of the 
money in order that. she might carry out these necessary repairs, 
The respondent appeared. in those proceedings... f 
He never contended that the:money -was-not required. His 
only objection was on expressed apprehension that if the widow 


actually-tcok.the money, she’ might squander it for her own pur- - 


posés“sinstead” of using it fur the necessary repairs, Apparently 
aga result of this protest, the.widow. .was-only ‘allowed to withdraw 
asum of.Rs,-300 which was. inadequate. Ata later: period she 

raised the. balance’ by the Selami-which was paid as a considera- 
tion for the lease which i is the. subject- -matter of this suit, 


‘From what’ has: been statéd above it’ becomes apparent that 


the existence of a legal necessity has ‘never been ‘disputed. There 
is also a finding that the- money. was. actually spent for the repairs. 7 


Strictly speaking of course, when once the existence of legal necessity 
is proved, it would not be necessary for the appellant to show 
that the transfereés“had satisfied themselves that the money was 
` actually spent for the purposes which ‘Justified thé granting of the 
lease. ‘Be that as it may, there is_no doubt in this case that the 
money was properly spent, ` The. only question therefore ` which 
remains for decision is whether the transaction was a proper one 
or whether the widow ought ‘to have realised more than Rs. 700 
on account of selami, In this Court Mr. Chakrabarty candidly 
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conceded that he cannot succeed without offering to refund the 
sum of Rs. yoo which was actually paid as Selami, 


‘The learned Subordinate Judge very carefully considered the 
matter; but his decision has been reversed for two reasons, The 
first reason given by the learned Judge is that instead of raising 
money by granting a lease, the widow might have withdrawn a 
further sum from the Court. On this point. the learned Judge 
has omitted to notice that the money which was in deposit was 
just as much part of the corpus of the estate as the property which 
was eventually leased. In fact the cuty-of. the Court in the 
ordinary way is to -invest the money in-the purchase of property 
similar to that which was acquired. The reversioner has no 
tight after the death of the limited owner to attempt to dictate 
to her and say that she ought to have disposed of one property 
rather than another, There is clearly nothing in this point. 

The only other thing to which the learned Judge has referred 


„is the fact thatan adjoining property was acquired: at a certain 


sum. Therefore’ we “thought it our duty to consider whether we 
ought to remand the case to have the question of the value of the 
property reconsidered in the Lower Appellate Court. But before 
doing so we have been taken through all the evidence adduced 
in the case and have reached the conclusion that the appellant 
has done all that can be reasonably expected by him to prove that 
the transaction was a fair one. ; 

' It is very easy to say that the amount of selami actually paid 
ought to have been more: but there was no evidence that other 
persons were willing to pay more. In fact this matter cannot be - 


put higher than a matter of opinion. There is no .evidence to 
` show the comparative advantages and disadvantages of the plot 


of land which was leased by the widow and the adjoining plot 
which was acquired ata rate of about Rs. 400 per Cotta. It is 
sufficient to notice in this connection that if this evidence affords 
any true guide, the value of the property at the time of the lease 


“was a great deal more than the value which is admitted to be 


the present value by the plaintiff himself. This fact alone is 
sufficient to show that no light is thrown on the matter by the 
price paid for another property in the absence of any evidence 
as to the respective advantages and disadvantages of the two 
properties. 

On the other hand, the sppsilant has adduced evidence ‘to 


show that the property has been improved and that at the time 


of the lease it was low lying and and almost a tank. The lessees 


VoL. LXIL.) .. HiGH Gouri. 


had to spend money upon it in order to make it fit for use. It 
has also been improved by the construction of a new road. There 
can also be no question that the lease was a real transaction. There 
is no reason to suppose that the widow was not anxious to get 
ag much money as she could. Indeed according to the case made 
by the plaintiff himself she was so anxious for money that she 
wanted to squander it on herself without looking after the estate. 
The lessees were Mahomedan gentlemen and it cannot be supposed 
that she was anxious to give them any undue advantage. She 
was herself represented by one of her witnesses and the sum which 
was actually fixed as selami was arrived at by a process of bargain- 
ing. This is the only way by which a fair price could be fixed. 
Thus the appellant called all the possible available evidence to 
show that the transaction wasa proper and genuine one that the 
necessity for repairing the property existed and that the terms 
fixed were quite reasonable. On the other hand, the plaintiff 
gave no evidence whatever to prove that the value of the property 
at the time of the lease was greater than that suggested on behalf 
. of the appellant. 

The result therefore is that the finding of the Additional Distric: 
Judge that the terms with regard to the selami were not reaso- 
nable is based upon no evidence at alland he ought not to have 
interfered with the finding -of the trial Court, 

This appeal must therefore be allowed, the decree of the 
Lower Appellate Court is set aside and that of the trial Court 
restored with costs throughout. 

The cross-objection is not pressed and is therefore dismissed 
with costs, 

Nasim Ali, J.: I agree. 


P, R Appeal allowed : 
Cross-objection dismissed. 
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Before Mr. Justice R, C, Mitter. 


NANU RAM POKHARMAL AGARWALA. l 
6 AH : 


MOULAVI HEDAYET ALI AHAMMAD. AND AROTHER.* , 


~ “m 


Pledge of ornaments by a person with whom the ornaments are kept for safe 

custody, if valid— Possession, meaning of— Indian Contract Act (IXof 1872 

as amended by Act IV of 1930}. 

There is a marked distinction in law between possession and detention or 
bare custody. To constitute possession in law there must be an additional 
element namely animus or intention over and ‘above a control over the 
thing. 


The word ‘possession’ used in section 129: of the Indian Contract Act means 
‘unqualified possession’ i 
Profulla Kumar Bose v. Nabo Kishore Rat (1) referred to. “9 
So where an alleged pledger had only a ‘qualified’ possession that is he was 
put in possession of the goods by the owner only for a limited and specified pur- 
pose 4. e. for safe custody, delivery given by him to his creditor by way of security 
would not constitute a valid pledge. 
Appeal by the Plaintiffs, - < 
Suit for recovery of ‘money by sale of ornaments alleged to have 
been pledged. 
' The material facts appear from the judgment. 


Dr. S. C. Basah and Mr, Rajendra Bhusan Bakshi for the 
Appellant, 


Messrs. Bhufendra Narain Ry Choudhury and Syed Farhat 
Alt for the Respondents, 


The judgment of the Court was as follows. 


-Defendant No. 2 isa Deputy Magistrate. He was under order 
of transfer from Dinajpore to Barisal. At the time he left for 
Barisal he left his wife’s ornaments with his brother, Defendant 
No. 1, for safe custody. His brother was then living in joint mess 
with him, On the 28th Chaitra, 1335, B. S., corresponding to 11th 


*Appeal from Appellate Decree No, 2205 of 1932 against the decree of A. 
Banerjee, Esqr, Subordinate -Judge of Jalpaiguri dated the and June, 1932 affir- 
ming that of Babu Biman Biharl Sarkar; Munsiff, and Court, Jalpaiguri! dated 
the 24th April, 1931. 


tx) t1919) 29 C. W. N. 9007. . 
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April, 1929, defendant No. 1 tic a ‘ean of- Rs, 600 from the plain- 
tiff and delivered “to the Íatter the said ornaments as security. ' The 
loan was taken by the defendant: for_ his own needs. Subsequently 
defendant No, 2 instituted criminal ploceedings against his brother, 
‘defendant No. r. Inthe course of the said proceedings the crna- 
ments were taken away from the plaintilf-by the police and ceposited 
with the Sadar Subdivisional Magistrate of Jalpaiguri. ' .- 

The plaintiff hes instituted this suit to recover his dues from 
defendant No;-1. He has also prayed for recovery of his dues 
‘by sala of .the said ornaments. He _ made defendant No; 2a 
proforma defendant,- in oder that the decree aey be- Wi in bis 
‘presence, ` pos a 

-Defendant No. 2 aly aai aad sauteed the suit, ` He 
contended that. there was no valid pledge and resisted, the plain- 
tifl’s prayer for sale uf the ornaments.. Both the Courts below have 


upheld .the-contention of defendant No. 2 and have only given a 


personal decree against defendant. No. xr. Tbe plaintiff has 
preferred this appeal and contends that he has the rights of a 
pledgee. The case depends ‘upon the construction of section 178 
of the Indian Contract Act as it stood before the amendment of 


1930. The findings of the Courts Leluw are that the | plaintiff | 


acted bonafide and the proviso to that section - ‘does not - apply. 
"The only question therefore is whether defendant ‘No. r had 


“possession” within the meaning of that section. ; 


_There is marked distinction in law between possession, and 
detention or bare custody. One element is no doubt common in 
both these legal concepts, namely, pbysical control over the thing. 
To constitute possession there must be an additional element, 
namely, the animus or intention. Whether the animus must be 


what is calle 3 animus domini (Savigny) or something less,’ namely, 


anintention to exclude ‘others, not necessarily the owner also, is 
‘a matter of controversy (Holmes.on Common Law, Lecture VI), 
But it is quite clear thata servant has no possession in the eye 
of law. :That may be due. tothe imprints left by the abolished 
system of slavery. The cases where a servant delivered goods of 
his master as security fora loan taken by him therefore stand on 
a different footing . from the ¢ases where goods have been pledged 
by a person who. had obtained them under a bire purchase system. 
The latter has “in my judgment possession, - A gratuitous bailee 
has also possession. If such persons “deliver goods to their 
creditors by way of security, left to myself I cannot see why there 
would not be a valid pledge, provided the other elements of section 
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pala 178,are present. I agree with much of what Lort-Willians, J. has 


1935, said in his judgment delivered in the case of Haji Rahimbux Ashan 
| Nanu Ram Pokhar. Sarit v. Central Bank of India (1) and I would have had no 
mal Agarwa'a hesitation in acting upon the principles formulated therein, had the 
Moulavi Heda et Ali matter been res integra. But the matter, in my judgment, is settled 
hammad. by a long series of decisions beginning with the judgment of Couch 
C. J. and Phear J. in Greenwood v, Holquette (2). That case was 
no doubt a case of sale, and cepended upon the construction of 
section 108 of the Indian Contract Act, but the principles laid down 
there have been applied to cases of pledge [Roop Chand Jankidas 
va Lhe National Bank of India, Ltd, (3); Leon Saudolle vy. K. V. 
Seyne and Brothers, (4); Profella Kumar Bosev. Nabo Kishore 
Rai (5); Saeger v. Hukma Kessa, (6); Naganada Davay vè Bappu 
Chettiar, (7) |. These cases lay down the principles that when 
the alleged pledger, has only “qualified” possession, that is, he is 
put in possession of the goods by the owner and is asked to retain 
possession for a specified and limited purpose, delivery given by 
him of the goods to bis creditor by way of security does not tons- 
titute a valid pledge, ‘the word “possession” usel in section 178 
_ according fo these decisions mean “unqualified possession”. In 
Profulla Kumar Bose v. Naba Kishore Rai (5) the pledge was 
upheld by a Division Bench on the aforesaid principles also. The 
case Of Official Assignee of Madras v. The Mercantile Bank of 
india (8) cited before me does not deal with this question. There 
the question was whether section 178 which includes within it 
an agent, also applied to the case of an owner-intending to pledge 
his goods, not by actual delivery of the goods, but by endorsing 
and delivering railway receipts. A short summing up of the 
effect of decisions of the High Courts of India on the point before - 
me is Only made by Lord Whight at page 427 cf the report. Follow- 
ing the course of decisions by which Iam bound 1 uphold the 
decree made by the Subordinate Judge and dismiss tLis appeal 
with costs. 

The prayer for leave to appeal under section 15 of Letters 

Patent is refused, ; 


k D. Appeal dismissed. 
(1) (1921) I. L. R. 56 Cale. 367. (2) (1873) 12 B. L. R. 42. 
(3) (1918) 22 C, W, N. 1042, {4) (1918) 23 C. W. N. 3524 


: (5) (1919) 23 C, W. N. 907. (6) (1900) I. L. R, 24 Bom. 458: 
: (7) (1903) I, Le R. 27 Mad, 424. 
(8) (1934) L. R. 61I, A. 416; 60C. L., f, 528, 
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` PRESENT: Zord Thankerton, Sir Lancelot Sanderson 
and Sir George Rankin. : 


THE COMMISSIONER OF INCOME TAX, BOMBAY 
l PRESIDENCY AND ADEN 


CURRIMBHOY EBRAHIM & SONS, LIMITED, 
“NOW IN LIQUIDATION. 


[On APPEAL FROM TRE Hic Court OF JUDICATURE AT BOMBAY |. 


‘Income Tax— Property’ — mi Property in British India’’—The Indian Income 

“Tax Act (XI of 1923), Section ga (1). 

The Respondent Company carried on business In sony. They borrowed 
from H. E. H. the Nizam Rs. ro Lakhs by a registered agreement between the 
parties which was executed on 16th August, 1929 in Bombay. - The terms of thè 

agreatent were inter alia, the money was paid by the lender into the Hyderabad 
branch of the Imperial Bank. of India on behalf of the borrower, interest at 74 
’ p. c. p. a. was to be paid to the lender in Hyderabad through the Imperial Bank 
of. India, Hyderabad branch’ and the loan was to be repaid in Hyderabad through 
the Imperial Bank of India, Hyderabad branch in five annual instalments of 
"Ra. 10 Lakhs each. On sth June, 1931 the Income Tax officer made an order 
assessing the Company as Agent of H. E. H. to Income Tax amounting to 
Rs. 46,471-8-0 upon a -total income of Rs. 323,43,174 made up of the interest 
income on the loan, and the income of ertain immovable property in Bombay 
belonging to H. E. H. The latter income was included i in the same ássessment 
as having regard to section 45 of the Acta statutory agent i is to'be deemed such 
Agent for all purposes of the Act. An appeal by the Company to the Assistant 
Commissioner having been rejected. the following questions of law arising In the 
case were referred to the High Court. 


_ (1) Whether the facts of the case constitute a “business connection, between 
the applicants and H. E. H. withing the meaning of section 42. 


(a) Whether the interest earned by H. E. H. on the loan made to the appli- 
cants constii{utes profit or gain accruing or arising to H. E. H. directly or in- 
directly through or from any business connection or property in British India 
chargeable to Income Tax in the name of the applicants. g 


(3) Whether the Anoa can in law be deemed to be agent of H. E.-H, under 
section 43. 

(4) Whether the applicants are Hable to be assessed as agent for H. E. H. 
din respect of (a) interest on the loan, (b) property income. 

(s) Whether the assessment levled cn the applicant is valid in law, 

The High Court answered all the questions in the negative. .On appeal the 
Judicial Committee of the Privy Council Aeld: that the order of sth June, 
1921 whereby the Respondent Company was deemed to be an agent of the 


” 
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P, C Nizam and liable to be made assessee in respect of these monies is without foun- 
1935. dation and altogether invalid, 
The Come ia of The facts of thecase do not constitute a business connection within the 
Income Tax, meaning of section 42 


The income did not accrue or abe to the Nizam trena or from any business 
connection in Brilish India.. 
Currimbhoy Ebra- The income did not acerne or arise to the Nizam through or from any pro- 
him and Sens, Ltd. 
` perty in British India. 


» japapewapan DARMA 


Bombay Presidency 
ands den 


The word “Property” as used in section 42 (1) means something tangible, 
but is not cosfned to immovable property or to eas or lands appertaining 
thereto. 

The phrase “property in British India” is to be taken hterally and simply, 
the plain implication is that the property is to be sitaated in British India. 


There is nothing in section 42 (1) to’ exclude from its scope any of the six 
classes of income mentioned in section 6, 


The Bombay Trust Corporation (1) distinguished. . 


` 7 . y 


- Privy Council Appeal No. 104 of 1934 from aqadenent a 
“decree of the High Court of Bombay passed by Beaumont C J. 
‘and Rangnekar, J. 


Gavin `T. Simonds K. C. and. W. Wallach for the 
Appellant: The lender residing out of British India, the interest 
paid on the loan must be “deemed to be income accruing or 
arising within British India ; [Income Tax Act, section 42 (r)] 
and was chargeable to income tax io the mame of Messrs. 
Currimbhcy Ebrahim & Sons, who were “deemed to be” the 
assessee in respect of such income tax. The facts established a 
business connection -within the meaning of section 42. The word 
“properly” in section 42 was not restricted to immovable property. 
‘By virtue of section 42 (1) the interest income on the loan is 
deemed to be income accruing or arising in British India within 
the meaning of the conclug fng words of section 4, and therefore 
it is chargeable to income talin British India. 

Latter K. C. and Sir 7. J. Strangman for the Respondent : 
' The words “business connection?” and “property” in section 42 (1) 

are intended as repetitions of the expressions “business” and . 

“property” appearing in section 6 to describe “heads of income”, 

and the interest income being admittedly taxable under the 6th 

“heading “other sources” cannot be said to accrue or arise through 
or from any business connection or property in British India 
within section 42 (1). ogers Pyati Shellac & Co., v. Secretary of. 

State for. India (2). The Commissioner of India Tar, Burma v. 

(1) (1926) L. R. 57 I. Al 49 3 I.L. R 52 Bom. 702° 
(2) (1924) L R. 52 Cale, 24, 


m 


a Mt, 
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“Messrs Steele Bros (1). The loan did not constitute either a “BG 
“business connection” or “property” within the meaning of section 1935. 
42. The respondents could not be deemed to be the agent of [4 , Commissioner of 
H. E. H. under section 43 in that--(a) they were not employed Income Tax, 

se Meck : ey ee < Bombay -Presidency 
by H. E. H. (b) they had no “business connection” with H, E; H. and Aden 

t Ys 

and (c) H. E. H. was notin receipt of any income “through” them Cian oy Ebra- 


within section 43. him and Sons, -Ltd. 

The facts in Zhe Bombay Trust Corporation (2) are different ai 
from the facts here; in that case there was a business con- l 
nection, and therefore it was necessary to see if the income was 
paid “through” the agent. The situs of the debt is at the place 
waere it canbe enforced. Dicey’s Pas of Laws, 5th edition. 
PP 616, 993, 994-. 

Their Lordships’ judgment was delivered by 


Sir George Rankin :—This appeal arises out of ar assessment 
order made by the Income Tax-Officcr of A. Ward, Bombay, on 
the 7th August, 1931, against the respondent .company Messrs. 
Currimbhoy Ebrahim and Sons, Limited, as agents of His Exalted 
Highness, the Nizim of Hyderabad. The order was mace in 
respect of income tax for the year of assessment 1931—1932, but 
was based upon the accounting period being the year 1930—31. 
Two items only were included in ‘the order, first the “sum of 
Rs, 27,960 being income tax claimed to be due from the Nizim 
under the head “ property ” in respect of house property in Bombay 
of which he is the owner; secondly, a sum of Rs. 3,175,214 being 
the amount receiyéd in the year of account by the Nizam from the 
respondent company as interest due upon a loan of Rs. 50,00,000 
made by the Nizam to the responcent company upon the terms of 
a written instrument dated 16th August, 1929. The latter claim 
was laid under the heading "Other Sources” as-defined by 
Section 12 of the Act. l 4 ; 

- This assessment of the respondent company in respect of income 
tax claimed to be due from the Nizani was based upon proceedings 
taken under Section 43 of the Indian Income-tax Act (Act XI of 
1922), a notice having been issued upon the respondent company 
to the effect that the Income Tax Officer intended to treat them as 
agents of the Nizam. Notice having been issued on the 7th May, 
1931, and the responcent company having appeared and objected, 
the Income Tax Officer .on the sth June, 1931, made an order in 
writing holding that a business connection existed between. the 
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(1) (1928) 1. L. R. 3 Rang. 614, (652). 
(2) (1928) | L. R. 52 Bom. 702. 
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respondent company and the Niz:m, and that the word.“ property ” 


appearing in Section 42, Sub-section x of the Act includes movable 
Eroperty and investments. The final conclusion of this order was 
that there was income chargeable to income tax under Section. 4a(r) 
of the Act and that: Messrs, Currimtbhoy Ebrahim and Sons, 
Limited, might be deemed to be the agent of- His Exalted Highness 
the Nizim. : 


As already mentioned, the Assessment Order of the 7th 
August, 1931, included income tax in respect of house prc- 
perty in Bombay. This was property with which the respondent 
company had nothing whatever to do. It appears from the Assess- 
ment Order itself that it was included, not because income tax 
under the head “property” had not been paid by the person 
managing the property, but because the Income Tax Officer con- 


. sidered that income of an assessee from all sources must be included 


in one assessment, and that there cannot be two or more assessments 
against one assessee for the different sources of income. 

The respondent company appealed from the Assessment Order 
to the Assistant Commissioner of Income Tax, Bombay, taking 
objection not only to the claims themselves, but also to the right of 
the Income Tax Officer to treat them as agents of the Nizam. 
The appeal was dismissed by the Assistant Commissioner who 


upheld the findings of the Income Tax Officer under the first sub- 


section of Section 42 in respect of the interest upon the loan. He 
also upheld the assessment in respect of the house property, on 


_the ground that it was within the 1izht of the Income Tax Officer 


to select any agent as the principa? agent and to bring all items of 
income into one assessment, 

The respondent company thereupon applied under Section 66 of 
the Act to the Commissioner of Income Tax to make a reference to 
the High Court of Bombay regarding certain questions of law 
arising out of the Assessment Order, and by Letter of Reference 
dated the 30th November 1932, the Commissioner submitted five 
questions formulated by the respondent company. The questions 
were as fullows :-—~ 

“ (1) Whether the facts of the case constitute a business con- 
nection between the Applicants and His Exalted Highness the 
Nizam within the meaning of Section 42 of the Income-Tax Act, 


(2) Whether the interest earned by His Exalted Highness the 
Nizam on the loan made to the Applicants constitutes Profit or Gain 
accruing or arising to His Exalted Highness the Nizam directly or 
indirectly through or from any business connecticn or property in 


a ' 


- 
- 
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British InJia chargeable to Income-tax -ia the name of the 
Applicants. 

(3) Whether the Assessee can in law be deemed to be agent 
of His Exalted Highness the Nizam under Section 43 of the Income- 
tax Act, 

(4) - Whether the Applicants are liable to be assessed as Agent 
for His Exalted Highness the Nizam in respect cf :— 

(A) Interest on the loan above referred to, 

(B) Property income above referred to. 

“(s) Whether the assessment levied on the Applicant i is valid 
in law.” 

The opinion of the -Commissioner submitted- as required by 
Sub-section 2 of Section 66 of the Act was to the effect that the 
“interest income arose from a business connection in British India 
within the meaning of Section 42, Sul-section (1). He also found 
that the respondent company were liable to be deemed the 
Nizam’s agents for all the purposes of the Act by reason 
of fhe fact that they had a busincss connection with the 
Nizim. i 

‘The High Court of Bombay answered all the questions pro- 
pounded in the negative, holding that there was no business connec- 
tion between the Nizım and the respondent company, that the 
interest income did not arise to the Nizim through or from any 
property in British India, and that the respondent company is not 
hit by Section 43 of the Act either as having any business connec- 
tion with the Nizim or as being persons through whom the Nizam 
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is in receipt of any income, profits or gains. It is from this decision ` 


that the present appeal has been brought to H.M. in Council by 
the Commissioner for Income Tax. 


Tue loan in question was a loan of Rs, 50, 00, 000 and the 
instrument of agreement in respect thereof was executed in 
Bombay, Apart from the respondent company who were the 
borrowers, and the Finance Member of the Government of the 
Nizam (the lender), there were four other parlies to the agreement 
who joined for the purpose of recording the deposit of title deeds 
made by them as security forthe repayment of the loan by the 
borrowers. The security consisted both of shares in joint stock 
companies, and of immovable propetties, and the mortgage was 
a mortgage by deposit effected in the usual manner by blank 
transfers in the case of shares and by deposit of title deeds in the 
case of land. Interest. was to be paid at the rate of 7% per 
gent. per annum and it was to be paidto the Nizam of Hyderabad 
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through the Imperial Bank of India, Hyderabad Branch. “The 


loan itself was to be repaid by five annual instalments of Rs. 
10, 60, 060 each, exclusive of interest, such instalments to be 
paid in like manner in Hyderabai. ‘There was a covenant by 
the bcrrowers to keep the mortgaged properties in repair and a 
provision that in default the lender should be entitled- to. repair 
and to add the cost to the principal debt. By another -provision 
the Nizim was to be entitled to appoint one cr more representa- 
lives to look after and protect his interests in connection with the 
securities, and the respondent company was to pay a remuneration 
to such representative or representatives not exceeding in the 
aggregate Rs, 6,000 per annum. The respondent company was 
also to furnish the Nizam in each year with a cerlified copy of 
the balance sheet and profit and loss account of their own business. 
Although nothing turns upon the clause, it may be mentioned 


that the respondent company agreed to pay income tax if leviable 


in Pritish India upon the intercst. The actual advance of the 
Rs. co, 00, ooo was made by this sum being paid by the Nazim 
into the Hyderabad branch of the pene Bank cf India on behalf 


of the responcent company. e 


I: is not the contention of the appellant that the interest income 
now in question Cid in fact accrue or arise in British India or was 
in fact received in British India within the meaning of these words 


‘as they appear in Sub-section (1) of Section 4, but it is said that 


by virtue of the first sub-section of Section 42 this income is 
deemed to beincome accruing or arising in British India within 


“the meaning of the concluding words of Section 4. ‘Whether or 


not the Income is to be.decemed to accrue or arise in British India 
and so to be chargeable to income tax in British India, depends 
upon the two- questions, (a) Did it accrue or arise to the Nizim 
through or from any business connectivn in British India ? (4) 


-Did it ecerue or arise to the Nizim through or from any property 


in British India. In their Lordships’ opinion both of these ques- 
tions have been correctly answered in the negative by the learned 
Judges of the High Court of Bombay. i 


It was contendéd on behalf of the respondents thatthe Words 
“business connection” and “property” in Section 42 (1) are inten- 


ded as repetitions of the expressions “business” and “property” 


appearing in Section 6 to describe “heads of income”, and that 
the’ interest income now in question, being admittedly -taxable 
under the 6th heading “other sources”, cannot be said to accrue 
or arise through’ or from -any business connection or property in 


4 . 


Von. LXIL- PRIVY COUNCIL, 493 


‘ 7 7 P. C, 
British India within the meaning of- the Sub-section. In support mem 
of this argument their Lordships were referred to-certain obser- 2935" 


vations in the case of Rogers Pyatt Shellac & Co. v. Secretary of The Commissioner of 
State for India (t) and Zhe Commissioner of Income Tax, Burma Bete BAN 
v. Messrs. Steele Brothers & Co; Ltd. (2). This ‘contention, ‘and Aden 
however, does not ` appear: to their Lordships “to be valid. Gi bhs Ebra- 
The phrase “business connecti:n” is different from, though bim & Sons, Ltd. 
doubtless not unrelated to, the word “business” of which Sir George Rankin 
there is a definition in the Act. The word “property” | = 4 
when’ used in Section 6 to" describe a head of income is not 

defined by the statute, but by Section 9 it is provided that 

under this head tax shall be-payable in respect of the bona fide 

annual value of property consisting of any buildings or lands 
appertaining thereto. In their Lordships’ opinion the word 

“ property ” as it occurs in the Sub-section (1) of Section 42 can- 

not be given go special a colour, but is used as an ordinary English 

word tê be taken in its usual: signification subject to the context 

provided by the rest of the Sub-section. There is nothing in the 

Sub-section to exclude from its scope any of the six classes of 

income mentioned in Section 6 of the Act. 


Upon the question whether the interest income arose to the 
Nizam through or-from any business connection in British India, 
their'Lordships observe that so far as appears from: the facts found 
inthe Letter of Reference, the loan ‘made by the Nizam to the 
respondent company on the 16th August, 1929, was an isolated 
transaction between the parties. It is not shown that the Nizim’ 
has at any time had an interest direct or indirect in the respondent 
company. There is no evidence of a course of dealing between 
the parties such as might fairly be described asja -business connec- 
tion previously subsisting between them. There is no element in 
the present case which justifies a comparison on the facts with the 
position of the parties in the case of Zhe Bombay Trust Corpora- 
tion (3). 


If the words “ accruing or arising to such person whether direct 
or indirect, through or from any business connection in British 
India” are not to be deemed satisfied in every case in which a 
single monetary transaction by a’ non-resident with a resident pro- 
duces gain to the former, it is difficult to see in the facts of this 


(1) (1924) I. L; R. 52 Calo 1. | 
(2) (1925) I. L. R. 3 Ran. 614. | 
(3) (1928) L. R. 57 L A. 19; L.L. R. 52 Bom 7025 
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case any distinguishing element of business connection which the 
legislature has, chosen as the test for rendering chargeable to 
British Indian income tax income which has not accrued in British 
India. There is no proof that the Nizam is carrying on business of 
money lending eithcr in Hyderabad cr British India. So far as 
appears he invested some surplus capital in making a loan tothe 
respondent company taking security therefor. That the respondent 
company doubtless used the borrowed money in connection with 
their own business is not a fact which brings the Nizam any nearer 
to being a person who has a business connection in British India. 
The circumstance that the repayments of the loan are contemplated 
to extend over a period of five years, and that the interest would 
be payable from time to time during this period, is equally ineffec- 
tive to bring the case within the words of Sub-section (r) of 
Section 42. 

Upon the question whether the interest income accrued or arose 
to the Nizam through or from property in British Indig, their 
Lordships agree with the view expressed by the learned Chief 
Justice of Bombay that the word “property” as used in Sub- 
section (1) of Section 42 means something tangible; though, for 
reasons already given, they cannot accept his suggestion that it is 
confined to immovable property or to buildings or lands appertaining 


' thereto. The phrase to be construed is “ property in British India” 


and it seems to their Lordships tbat the plain implication is that 
the property is to be situated in British India. No doubt for 
purposes of administration or succession, or for purposes of jurisdic- 
tion to attach adebt,'a chose in action is treated notiunally as 
situated ina particular country or district. The statute, bowever, 
does not intend to import questions of this character as the test 
whether income which does not accrue within British India shall 
be deemed soto accrue. In their Lordships’.opinion the phrase is 


“to be taken literally and simply. Itis applicable for example, ina 


case where furniture situated in British India has been hired under 
an agreement whereby the hire is payable outside British India, 

In the result, therefore, their Lordships come to the conclusion 
that the interest income in respect of which the respondent company 
has been assessed to tax as agent for the Nizam, is not to be deemed 


“to bave accrued or arisen within British India at all, and is, there- 


fore, not liable to tax. The Income Tax Officer’s order of the sth 
June, 1931, whereby the respondent company was deemed to be 
an agent of the Nizim and liable to be made assessee in respect of 
these m pies js without foundation and altogether jnvalid. In these 
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bond if the plaintiff paid Re. 7200 ‘only’; that ~R's.-soo was paid 
to him in Agrahayan, 1345, Rs; 6,400 :in the’beginning of Falgun, 


1340, after some incidents not necessary to notice ‘now, and the 
balance. ‘of Rs. 300 was tendered to him ‘but he -refised to accépt: ° - 


the same and ‘to, deliver"up the mortgage .bond with an endorse- v. 
' . Ananda Chandra ' 
, Saha; 


ment on its back “that it was satisfied. “Thereafter defendant No. I 


assigned the’ mortgage to .defendants' Nos.'2 to 4. This ‘assign-. 
ment is challengedin the plaint as ‘fictitious but an alternative ` 


prayer is also made, ifthe said assignmant is tound to be real. 


There are five prayers in the `plaint.. The fourth prayer is ‘the - | 


prayer for costs -and~the-fifth is the “general -prayer.. Prayers’ Ka, 
Kha. and Ga ure important. The'substance of prayer Ka: is as 
follows y that on a declaration thatthe assignment ‘of the ‘mortgage 
to defendants . Nos. 3'and 4 by defendant “No. r is fictitious, the 
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defendant.. No. -1 may be directed to receive Ra. 300 ‘from the ` 


‘plaintiff :and'to “deliver .to'the -plaintiff the mortgage ~.bond which- 


the “plaintiff had:.executed ‘in -favour of. the father’ ‘of defendant 
No. 1, with‘an ‘endorsement on it that the said morga -has ‘been 
satisfied. - i i 


Prayer Kha asks the same relief from defendants Nos, 2 to. 


if the assignmierit-of the mortgage to them by oe No. 1 be 


found to bå real and for consideration,- 
Prayer Ga is ‘that if the.defendants ‘do not wane the endorse- 
ment- of ‘satisfaction‘on-the. mortgage borid--withina time to be 


fixed by the Court, the Court may make the said endorsement-on: 


the bond and .réeturn it.‘to‘the plaintiff. Defendants Nos. 2 to 4 


contend that the suit is a-suit -for redemption, and so -the plaint - 


ought to be stamped ad valorem on R3. ‘10,000 and thé value 
of the suit should be Ra. 10,000 als» for the purpose of jurisdiction. 


The learned! Munsif has overraled that contention and has held that - 


the suit is a suit for specific performance of a-contract and has 
heén rightly, .velued by the plaintiff_ under Section 7 -clause (X) 
of the- Court-Fees Act, -I am afrail tne. learne1- Munsif has 


applied Clause X -of -Szction 7, Of the Court Fees Act without-a . 


close -examinition of -tnat\clause. That); clause: deals. with only ` ' 
four classes „of suit .for specific performance only, ‘namely, of: 


contracts .for .sale,.mortgage, Jease:and for specific-performance, - 


of an award. Even if this suit be regarded’ asa: suit: for specific ` 
performance of a contract, it would not come within clause (X). 


of Section 7. Mr. Gupta makes no attempt to. support the reasons 


of the learned Munsif on this part of the .case but «contends that 


the suit is for recovery of moveable property which’ cannot, be 
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valued, the mortgage instrument being for the purpose the property - 
in suit. “He accordingly relies on Section 7 clause (EV) (a) of 
the Court Fees Act. I cannot accept that contention. The suit . 
is not simply for recovery. of the mortgage bond. The’ prayer is 
for delivery of the mortgage bond with an endorsement of full 
satisfaction, Reading the plaintasa whole Iam of opinion that 
the suit in substance is a suit for redemption, the plaintiff coming 
with a case that a definite sum, namely Rs. 300 only is due upon 
the mortgage and he wants to have the property freed of the 
mortgage on payment of the said sum of Rs. 300. If the Court 
finds that a larger amount than Rs. 300 is due on the mortgage, it 
would not be debarred -from making a redemption decrae in the 
usual form under general prayer Uma. The casein my judgment 
comes within the first paragraph of Section 7,clause (IX) of the 
Court Fees Act and a Court-fee on Rs. 10,000 has to be paid. The 
phrase “recovery of the property mortgaged” does not mean 
récovery of possession of the mortgage property from the mort- 
gagee, but is a phrase convertible with the word “redeem”. The 
ordinary significance of the words fo redeem-is to recover a pledge, to 
get property freed-from a charge or mortgage. 

The next question is whether the suit has to-be valued for 
the purpose of jurisdiction at Rs. 10,000. Section 8 of the Suits 
Valuation Act does not inelude cases coming under clause IX of 


.~ Section 7 of the Court Fees Act. Three views have been taken 
_ on this point : - i 


(i) that inspite of Section 8 of the Suits Valuation Act, the 


` valuation for the purpose of jurisdiction should be the same 


as is taken for the purpose of assessing Court-fees. This view 
proceeds on.the view that Section 8 of the Suits Valuation 
Act does not prohibit. the same. [Kedar Singh v.: Matabadat 
Singh (1) ; fallaldeen v. Vijayaswami (2) | 

(i) the value of the mortgage property must- determine the . - 
pecuniary jurisdiction [Ma Hla v. Ma Su (3) } Sg 

(iii) the amount found by the Court as due on the mortgage 
| Sarada Sundari Basu v. Akramenessa Khatun (4) ]. The sound- ' 
ness of this view, in my judgment, is open to great doubt in view 
of the later decisions of the: Full Bench in Bidyadhar Backar v. 
Manindra Nath Dass (5). 


(1) (1908) I. L. R. 31 All. 44. “ (a) (gts) I. L. R. 99 Mad. 447. 
(3) (19987) 1. L. R, 5 Rang. 499 ; [1927] A. I. R. Rang, 304 

(4) (3924) 1. L. R. 51 Cale. 737. 

(5) (1925) I. L. R, 53 Calc, 14. 
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This point however need not be further pursued because Mr. 
Gupta admits that ifthe suit is regarded as a suit for redemption, 
_ the Munsif would have no jurisdiction to entertain the suit. I 

accordingly make the rule absolute, and direct the learned Munsif 
to return the plaint for presentation to the proper Court. The 
_ petitioners must‘have their costs both of this Court and of the 
lower Court incurred by them for the hearing of the preliminary 


points. I assess the total hearing fee of this Court and of,the Court: 


below at Rs, 50, f ~ 


E D Rule made absolute. 


PRIVY COUNCIL, . 


PRESENT : Lord Thankerton; Sir Lancelot Sanderson 
and Sir George Rankin. 


THE COMMISSIONER OF INCOME TAX, MADRAS 
- p. . ‘ 


THE BUCKINGHAM AND CARNATIC COMPANY, 
LIMITED MADRAS. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE aT Mapras.| 


Income Tax—Depreciation allowance—“on ‘the original cost thereof to the 
assess¢e”’— The Indian Income Tax Act, 1922 (XI of 1922) sec, 10 (2) (vi). 


The Respondent, a public limited company incorporated with the object 
of taking over and carrying on the business of five other public limited 
' companies which were to be amalgamated with it, claimed to deduct depreciation 
allowance on'the machinery and buildings taken over by the Respondent from 
‘the five predecessor companies at the time of the amalgamation calculated 
on the original cost of such machinery and buildings to the predecessor 
companies The High Court held that the depreciation allowance on the 
assets taken over from the predecessor companies should be calculated on the 
original cast of those assets to such predecessor companies and not on the 
value at which they were taken over by the Respondent company, On appeal 
to'the Judicial Committee of the Privy Council, held that—~ 


(1) When an assessee succeeds another in business the words “on the 
original cost thereof to the assessee”’ in section 10 (2) (vi) of the Indian Income 
_ Tax Act, 1922, refer to the original cost to the person who is being actually 
assessed and not to the previous owner of the business. 
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(2) Consequently, tHe assessees are entitled to have the depreciation 
allowance under the said section calculated on the original cost to them and 
not to the previous owners from ‘whom they have purchased the business that 
i3, the assessee company, which succeeded to the business cf the five companies 
abovementioned, is entitled under the section to depreciation allowance on 
the assets taken over from the five predecessor companies calculated on the 
value at which those assets were taken over by the company from the prede- 
cessor companies, and not upon the criginal cest of those- assets to such 
predecessor companies. 


Commissioner of Income Tax, Bombay v, Sarasfur Mills Co, Ahmedabad (1) 
and Motiram Rosan Lal Coal Co, v. Commissioner of Income Tax (2) 
approved of. f l 


Commissioner of Income Tax, Madras v. Massay & Co. (3), overruled. 


Privy Council Appeal No. 15 of 1935 against the order of 
the High Court of Madras ( Beasky C. J., Ramesan, J, and Sunda- 
vam Chetty, J.) 


The material facts appear from the judgment, 


A. M. Dunne, K. C., and Hubert Hull for the appellant : 

Upon the true construction of section ro (2) (vi), the sum to be 
allowed in respect of depreciation of buildings and machinery, 
the property of the assessee and used for the purposes of his 
business, must be calculated by reference to the original cost 
thereof to such assessee Commissioner of Income-tax, Bombay v. 
Saraspur Mills Co. Lid. (x) and Motiram Roshan-Lal Coal Co. 
Lid. v. Commissionsr of Income-tax, Bikar and Onssa (2) and In 
re. Commissioner of Income-tax, Burma v, E, Solomon & S.ns (4) 
The Aggregate of all allowances in respect of depreciation may 
not exceed the original cost thereof to the assessee, section xro (2) 
(vi) proviso (c). The decision of the High Court of Madras in. 
Massey & Co. Lid. v, Commissioner of Income-tax, Madras (3) 
was, in so far as it was contrary to the decisions of the High 
Courts of Bombay, Patna and Rangoon, supra, wrong, and ought 
to be overruled. l 


“ 


- l 

Reginald Hills for the Respondents: The meaning and effect 
of section ro (2) (vi) and of the provisos thereto are correctly 
stated with reference to the circumstances of the case by the 
High Court. There is no ground in law or upon commercial 
principles for restricting the allowance to the basis of the cost of 

(1) (1931) L L. R. 56 Bom. 129, 

(a) (1931) 1. L. R. 12 Pat. 12. 


(3) (1928) 56 M, L. J. 451. 
(4) IL. R. 11 Rang. 514. 
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the buildings and machinery at which they -were taken over by 


the Respondent company from the companies which previously 
owned the businesses of which they were assets, The Respondent 
company succeeded to the businesses of the five predecessor com- 
panies and has been duly charged to income tax as stich successor, 
and is entitled to an allowance in respect of depreciation of 
buildings and machine1y upon the same basis as those companies 
would have been so entitled had they continued to carry on their 
respective businesses. 
Their Lordships’ judgment was delivered ly 


Sir Lancelot Sanderson :—This is an appeal by the Commis- 
sioner of Income Tax from a judgment and order of the High Comt 
of Judicature at Madras dated the 2nd day of May, 1934, whereby 
the High Court, upon-the hearing of a case referred to it by the 
appellant under the provisions of the Indian Income-tax Act 1922 
(XI of rg22), answered certain questions of law raised thereby 
adversely to the contentions of the appellant. ; 

Th questions of law referred to the High Court arose in the 
course of the assessment of the profits and gains of tbe business of 
the respondent company for the tex year beginning on the rst 
April, 1931. 

The main question arising for determination in this appeal ig 
whether the allowance to be made to the respondent company in 
respect of depreciation of buildings and machinery used by them 
for the purposes of their business should be calculated by reference 
to the cost thereof to the respondent company or by reference to 
the original cost thereof to certain companies from which such 
buildings and machinery were acquired by the respondent 
company. l 

The material facts, as antaii in the case which the Commissioner 
of Income Tax referred for the opinion of the High: Court under 
section 66(1) of the said Act are as follows :— 

"The Buckingham and Carnatic Company, Limited (hereinafter 
referred to as “the company”) is a public limited company which 
was incorporated on the 29th of November, 1920, under the Indian 
Companies Act 1913. 

The objects of the company were to dcquire, take over, 
amalgamate with, work’and carry on the businésses hitherto carried 
on in Madras and elsewhere by five limited companies which were 
registered under the Indian Companies Act and the goodwill of the 
said businesses, to enter into and carry into effect an agreement 
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which had been prepared and was expressed to be made between 
1935. the said five companies, their liquidators and the company, to carry 
“The Commissioner of OP the business so to be acquired and generally to carry on the 
Income Ts Madras business of cotton spinners. 


The Buckingham The said five companies were- Incorporated on various one 
7 de ee Co. ranging from 1875 to 1888. 
a 
oneal . The above-mentioned agreement was entered into on the 3rd 
asa December, 1920. ; 
—— - The total cost of the buildings and machinery to the said five 
companies was as follows :-— 
Rs. 
Dyeing and finishing machinery ... ` zii 11,11,748 
Other machinery ‘ee ace oe 54,26,856 
Buildings ... sis sie nae 25,73,003 


The buildings and machinery were not taken over by the com- 
pany at the actual cost thereof to the said five companies, but at 
their written down value on the 30th of November, 1920, which was 
as follows :— 


Rs. 
Dyeing and finishing machinery us 3,838,797; 
- Other machinery ave ve one 15,10,845 
Buildings gan Bah 15,55,731 


In the year, MAT to the amalgamation, i,e, in 
1921—1922 the company was assessed cn the entire profits of 
the said five companies as ja succeeded to their 
business. 

During the assessment the company claimed to deduct depre- 
ciation on the buildings and machinery calculated on the original 
cost thereof to the said five companies. 

This claim was disallowed and depreciation, calculated on the 
written down cost.’ vizą the actual cost to the company, only was 
allowed. 

From that year onwards the company claimed.and was allowed 
depreciation in respect of the buildings and macbinery calculated on 
the said written down cost plus depreciation in respect of- any 
additions made to the buildings and machinery by the. company in 
each year, 5 

In the course of the assessment for 1931-32 the company again 
claimed depreciation as above on the ground that as it had 
succeeded to the business of the said five Companies it was entitled 
to'depreciation on the buildings and machinery which had been 
taken cver from the said companies calculated on the original cost 
thereof to the said five companies. i 


t 
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This claim was based on a decision of the Madras High Court, ee: 
viz.: Massey & Co, Lid. v. The Commissioner of Income Tax, 1935+ 
Madras (1), which was given on the 29th of November, 1928, The | The nal KE ON 
case is repcrted in 3 I. T. C. 302 and 56 Madras L. J. 451. Income Tax, Madras 
It appears however that the High Courts of ee and Patna The Baki gka 
had declined to follow the Madras decision. a and Carnatic Co., 
Ltd , Madras. 
In view of the corflicting decisions the Assistant Com- ac 
missioner of Income Tax teferred the matter to the Com- Sir Lancelot 


: . Sanderson, 
missioner of Income Tax, Madras, tbe appellant in this ——— 


appeal. 

The appellant, as already stated, referred the case to the High 
Court. The first question submitted in the case for the opinion of 
the High Court was as follows :— 

+ Question’ 1. Whether the Buckingham and Carnatic Com- 
pany, Limited, which succeeded to the business of the Buckingham 
Mill Company, Limited, the Carnatic Mill Company, Limited, the 
Jamalmadugu Press Company, Limited, the Tiruppur Press Com-. 
pany, Limited, and the Tadpatri Cotton Press Company, Limited, 
is “entitled under section 10(2) (vi) of the Act, to depreciation 
allowance on the assets taken over from the five predecessor Com- 
panies calculated on the original cost-of these assets to such pre- 
_ decessor Companies oron the value at which these assets were 
. taken over by the Buckingham and Carnatic Company, Limited, 
from the predecessor Companies ? ”. 

The: appellant agreed with the decisions of the Bombay and 
Patna High Courts and expressed the opinion that the allowance 
to be made in respect of depreciation of the assets acquired from 
the predecessor companies by the company should be calculated by 
reference to the value at which such assets were acquired by the 
‘company. 

The appellant A to refer three other questions, which he 
considered would arise in the event of the High Court adhering to 
the decision in Massey & Co., Lid. v. The Commissioner of Income 
Tax, Madras (1). The said three questions were as follows :-— 

Question 2.—e Whether the Buckingham and Carnatic Company, 
Limited, is entitled to have the depreciation allowance from the 
year 1921-22 to 1930-31 recalculated on the basis of that decision 
and to claim that the excess depreciation not allowed in those years 
p should be allowed in its subsequent assessments. or whether the 
claim for such excess depreciation lapses altogetber ? 


™ 


(1) (1929) s6 M. L. J. 451; 3 L T. C. 302 l ‘ 
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Ques'ion 3 —Whether the Buckingham and Carnatic Company, 
Limited, is entitled to claim depreciation on buildings taken over 
from the predecessor companies in its subsequent assessments at 
the rates in force each year, till the total of such allowances to 
the Company and its prececessors is equal to the original cost of 
these buildings to the predecessor companies, or whether the 
Company should be allowed to claim depreciation on these buildings 
in each of its subsequent assessments at the rates in force each year 
only for a period not exceeding the life of the asset fixed under the 
present Act, calculated from the date on which they were first 
brought into use by the predecessor companies ? 

Question 4—In calculating the amount of depreciation allow- 
able in subsequent years to the Buckingham and Carnatic Company, 
Limited is the amount allowed to the predecessor companies to bs 
taken into account in applying section 10{2) (vi) proviso (c) of 
the Act? 

The High Court held that it had not been shown that the deci- 
sion in Afassey’s cate (1) was incorrect, and answered the question 
as follows s- 

(1) That the respondent company herein is entitled to deprecia- 
tion allowance on the machinery arid buildings taken over, calculated 
on the original cost of these assets to the aforesaid fiye predecessor 
companies, 

(2) That the respondent company is entitled to tbe abeveoate 
depreciation allowance based upon the original cost to the afore- 


“said predecessor companies. 


(3) That the respondent company are entitled to an allowance 
for depreciation based upon a percentage on the original cost of the 
buildings to the predecessor companies. 

(4) In calculating the amount of depreciation allowable in sub- 
sequent years to the Buckingham and Carnatic Company, Limited, 
the amount allowed to predecessor company shall. be taken into 
account in applying section 1e{2) (vi) proviso (c) of the Act. 

The main question is thé first. The section of the Indian 
Income-tax Act 1922 which relates to this question is section 10, 
and the material part thereof is as follows :— 

1¢.—-(1) The tax shall be payable by an assessee under the head 
“ Business” in respect of the profits or gains of any business carried 
on by him. 

(2) Such profits or gains shall be computed after making thé 


following allowances, namely :— 


(1) (:928) 56 M, L, J. 451. 
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(vi) in respect of depreciation -of -such buildings, machinery, 
plant, or furniture being the property of the atsessee, a sum equi- 


_ as may in any case or class of cases be prescribed ; 


- ~~ 


Providel that— l 
4 4 Ni . 

(b) where full effect cannot be given to any such allowance in any 
year owing to there being no profits or gains chargeable for that year, 
or owing to the profits or gains chargeable being less than the allow- 
ance, the allowance or part of the allowance to which effect has not 
been given, ag the case may be, shall be added to the amount of 
the allowance for depreciation for the- following year and deemed 
to be part of that allowance, or, if there is no such allowance. for 
that year, be deemed to be the allowance for that year, and so on 
for succeeding years ; and 

(c) the aggregate ofall such allowances made under this Act or 
any eAct repealed hereby, or under the Indian Income-tax 
Act, 1886, shall, in no case, exceed the original cost to the assessee 
of the buildings, machinery, plant, or furniture, as the case 
may be ; 

By section 2(2) of the said Act, “assessee” means a person by whom 
Incomé-tax is payable. By section 2(10) “prescribed” means 
prescribed by rules made under this Act. < 


No guestion arises in this appeal as regards the percentages 
prescribed by the rules. | 


The answer to the first ‘question in this appeal depends 


upon the construction, which is to be put upon the words in | 


the section 10(2) (vi): “ the original cost thereof to the assessee.” 


The High Court of Medras were of opinion that the other 


High Courts had stressed the importance of the words “to the. 


assessee,” and had not given sufficient importance to the words 
“original cost,” and that as there was an ambiguity the most 
favourable construction to the company should be given to the 
words. . ‘ | 

The learned judges expressed the further opinion that the 
Legislature was not envisaging any case of a successor company, 
and that what was in mind was the original company. 


The case for the company at the hearing before the Board “wad 
put in rather a different way. It was contended on the company’s 
behalf that the meaning of the above-mentioned material words 
waa “ the original cost thereof to the assessee for the time being” 
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or “the. original cost thereof to the assessee ‘at the time of te 
original coat.” 

Their Lordships are not able to accept the construction of the 
material words adopted Ly the High Court, or that which was 
presented on behalf of the company before the. Board. Both the 
above-mentioned. constructions involve the insertion in the sub- 
section of words which are not to be found therein, and are not 


in the least necessary for an intelligible construction thereof : a 
‘method .of construction to which their Lordships can give no 


countenance, = 
They are of opinion that as is no ambiguity i in the provisions 


‘of section 1¢(z) (vi), and, the ordinary and natural meaning of mg 


words used must be taken as the proper conslruction. . 

The sub-section provides for the allowance in respect of depre- 
ciation of buildings and machinery, which are the property of the 
asseasee, to the extent of the percentage prescribed on the original 


cost thereof to the assessee. The word “ assessee ” is used ip the 


sub-section in two places: firstly with regard to the ownership of 
the property and secondly with regard to the original cost thereof. 

In the ordinary and natural meaning of the sub-section the 
word “assessee” used in the two ‘connections must refer to the 
same person.. Who then is that person? The answer is given by 
the sub-section itself, namely, the person who owns the property 
in question and who is being assessed and the depreciation is to 
be baséd on the original cost of such property to such person, Bey 
in this case the company. If there were any doubt about this 
being the correct interpretation it would be removed: by reference 
to the difinition of “assessee ” contained in section: 2(2) of the 
Act. The word means the person by -whom Income-tax is payable, 
in this case the company. 

It follows. therefore that the cost which & is tothe considered .for 
the purpose of the allowance for depreciation must be the original 
cost to the person by whom the Income-tax i is nen in this case 
the company. 


In the case of Massey â» Co, Lid. v. The Cammissioner a In- 
come Tax, Madras (1), three questions were submitted for the High 


‘Court’s opinion. The third was as to “ ves judicata,” to which no 


further reference need be made. The first two were as follows:— 
(1) Whether Messrs. Massey and Company Limited- who 

succeeded to ‘the business of the Madras Engineering Works 

Limited are entitled to carry forward for the purposes of assess-, 


(1) (1929) 56 M. L. J. 451. 
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allowed to calculate depreciation on assets taken over from the 
Madras Engineering Works Limited on tle original cost of those 
assets to the latter, or at the value at which they were taken over by 
Messrs, Massey and Company Limited. 

The High Court for reasons stated in the judgment of the Chief 
Justice held that the answer to tbe first question should be in the 
affirmative, 

The answer to the abcve-mentioned second question was that 
the calculation must be made on the original cost to the Madras 
Engineering Company and not on the value at which the buildings, 
machinery, etc., vere taken over ly Massey and Co. It should be 
noted that no reasons for the decision with reference to the second 
question were given. 

Th their Lordships’ opinion it is not necessary to express, and 
they do not express any opinion as to the correctness of the 
answer to the first question in the above-mentioned case, but they 
feel obliged to say thit for the reasens, which have been already 
given, they cannot agree with the answer which the Madras High 
Court gave to the second question. _ 

In the case of the Commissioner. for his Lax, Bombay 
Presidency v. The Sarasfur Mills Co, Ahmedabad (1), the High 
Court of Bombay refused to follow the decision of the Madras High 
Court in Massey v. Commissioner of Income Tax, Madras (2) and 
held that— 

(1) When an assessee succeeds another in Lusiness the words 
“on the original cost thereof to the assessee ” in section 10(2) (vi) 
of the Indian Income-tax Act, 1922, referred to the original cost to 
the person who is being actually assessed and not tə the previous 
owner of the business. 

(2) Consequently assessees are entitled to have the Cceprecia- 
tion allowance under the said section to(2) (vi) of the said Act 
calculated on the original cost to them and not to the previous 
owner from whom they have purchased the business. 


In Motiram Rosan Lal Coal Co, Ltd. v. Commissioner of 
Income Tax (3) the High Court of Patna approved of and 
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followed the aLove-mentioned decision of the Bombay High 
Court, and dissented from the decision of the Madras High 
Court in Massey & Co. v. The Commissioner of Income Tax, 
Madras (1). ° j : 

For the reasons already stated their Lordships agree with the 
decisions of the Bombay and Patna High Courts in the above- 
mentioned cases on the question now under consideration. 

In view of that conclusion, it is not necessary for their 
Lordships to express any opinion on the second, third or fourth 
questions submitted to the High Court in this case, for, as the 
Commissioner pointed out in his reference, these questions only 
arise if it should be held that the decision in the case of Massey & 
Co. v. Commissioner of Income Tax, Madras (1), in respect of the 
matter raised in the first question was correct, 

Their Lordships therefore are of opinion that the appeal should 
be allowed and the judnment and order of the High Court dated 
the and of May, 1934. should be set aside, A 

The answer to the first question in the reference shouRi be 
that the company, which succeedel to the business of the five 
companies mentioned therein, is entitled under section 10 (2) (vi) 
of the Act to depreciation allowance on the assets taken over 
from the five predecessor companies calculated on the value at 


“which those assets were taken over by the company from the 


predecessor companies and not upon the original cost of those 
assets to such predecessor companies, 


The company must pay the costs of the appellant in the High 
Court and of this appeal. 


Their Lordships will humbly advise His Majesty accordingly. 
Solicitor, India Office : Solicitor for the Appellant, 
Sanderson, Lee & Co: Solicitors for the Respondents. 

5. P, K. Appeal allowed, 
(1) (1928) 56 M. L. J. 451. | 
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PRESENT: Zord. Thankerton, Sir John Wallis and 
Sir George Rankin. 
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K. C. MUKERJEE, OFFICIAL RECEIVER 
a 


MUSAMMAT RAMRATAN KUER AND OTHERS, 


[On APPEAL FROM THE HIGH Court OF JUDICATURE 
AT Patna. | 


Occupancy holding-—Transfer of non-transferable occupancy holding—Trans/er 

“made after Ist January, 1923~—Landlord’s consent—Bengal Tenancy Act 

(VIM of 1885), Section 26~ Bihar Tenancy Amendment Act, 1034, 
Section 10. 


Plaintiff, who represented the landlord’s interest in a village, sued defendant 
on the footing that defendant had taken a transfer of a non-transferable occupancy 
holding in the village, and that the landlord was entitled to re-enter upon the 
holdigg ‘as upon an abandonment by the tenant The Subordinate Judge accepted 
the plaintiff's case and made a decree ejecting the defendant. The High Court 
held, on appeal, that the plaintiff or his predecessors had recognised the right of 
the transferee and could not ampugn the transfer, That question depended upon 
the effect to be-given in law to certain rent receipts The plaintiff appealed to 
the Judicial Commi tee, and submitted: the case that these rent receipts were 
given by the Patwari and cannot be imputed to the landlord asa reccgnition of 
the transfer even if it be held that they bound his ljaradar. Pending the appeal 
to His Majesty in Council the Bihar Tenancy Amendment Act, 1934 was passed, 
which by, section fo inserted into the Bengal Tenancy Act of 1883 so far as 
regards its application to Bihar and Orissa new sections 26 (A} to 26 (P) whereby 
an occupancy ralyat is given power to transfer his occupancy holding. 
Section 26 (N) provides that every person claiming an interest as a landlord shall 
be deemed to have given his consent to every transfer made before the Ist 
January, 1923, Section 26 (O) provides that in the case of a transfer made after 
the rst January, 1923 but before the 1oth June, 193°, the date of the commence- 
ment of thenew Act, the transferee may pay or deposit the landlo.d’s transfer 
fee and thus perfect his title. The Judicial Committee keld, that Section 26(N) 
applies to the cas2 gnd the plaintiff’s appeal must failin limine: and that no 
saving can be implied as regards occupancy-holdings which at the date of the 
commencement of the Act are in question in a pending suit. 


The object of Sectioa 26 (N) is to quiet titles which are more than ten years 
old, and to ensure that If during those ten years the transferee has not been 
ejected he shal] have the right to remain on the land. 


Privy Council Appeal No. 68 of 1934 against the decision of the 
High Court at Patna, dated the 29th April 1933 reversing the 
decision of the Subordinate Judge, dated the 2oth January, 1930. 


The material facts appear from the judgment, 
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day Leslie DeGruyther, K. C. and J. M. Parikh for the Appellant. 
EAE The trial Court and Wort, J., found that neither Ram Kishun 


K. C. Mukerjee Singh nor Ganpat Narayan Singh was a benamidar (farzidar) of 
“Musammat Ramratan de‘endant No. 1. Ifthey were benamidar, the deed of relinquish- 
Kuer. - wentis no offence to the appellant ; if they were not benamidar, 
a then there would have been a transfer of the right of occupancy. 

If there was a sale by Ram Kishun Singh and Ganpat that would 

amount to abandonment of their holding and the landlord would be 

entitled to re-enter upon the holding as upon an abandonment by 

the tenant, Dayamayi yv. Ananda Mohan Roy Chowdhury (1), The 

case on the question of recognition consists in four receipts given 

after 1906. Such recognition is not binding on the plaintiff repre- 

genting the proprietor because by giving receipts recognising a 

transfer of the occupancy rights a patwari cannot bind his land- 

lord. The question of transferability of occupancy tenure in Bengal 

is not a statutory right but rests on custom. In the absence of 

custom they are nontransferable. Chandrabati Koeri v, Æ. T. 


Harrington (2). - $ 


A cohveyance by the occupancy tenaut without the consent of 
his landlord is bad. Dayamayi v. Ananda Mohan Roy Chowdhury 
(1) But the Bibar Tenancy Amendment Act, 1934, Section ro 
inserts into the Bengal Tenancy Act of 1885 new sections numbered 
26(A) to 26(H). By Section 26(N) the landlord’s consent shall be 
deemed to have been given to every transfer of an occupancy hold- 
ing made before rst January, 1923. The question is whether the 
rights of the parties are now to be determined by the law that exist- 
ed at the time when the plaint was filed that is to say up to what 
date is the Bihar Act of 1934 retrospective ? 


None for the Respondents. 
Their Lordships’ judgment was delivered by 


Sir George Rankin :—This appeal has, been heard ex parte 


November, 12. there being no appearance on behalf of any respondent, 


oe Their Lordships are much indebted ‘to Mr; De Gruyther for the 
care and candour with which he has explained the consi Jerations 


arisinz upon the appeal. 


The suit was trought on the 3oth “June, 1927, by the Official 
Receiver of the High Court at Calcutta who represents the 


(1) (1914) I. L. R. 42 Cale. 172 ;20C. L: J. 2. 
(2) (1890) L. R. 181. A. 2731. L. R. 18 Cale. 349... 


na 
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landlord’s interest in a village called Majhauli. The first defen- 
dant Musammat Ramratan Kuer was sued on the footing that 
she had taken a transfer of a nontransferable occupancy holding 
in this village by deed dated the 28th -September, 1916. The 
case made against her was that the transfer of the holding attracted 
certain principles of law laid down in the well-known case of 
Dayamayi v. Ananda Mohan Roy Chowdhury (1), and that the 
landlord was entitled to re-enter -upon the holding as upon an 
abandonment by the tenant. The deed of the 28th September, 
1916,. purported to kea relinquishment by one Ram Kishen and 
the heirs of one Ganpat of the tenancy right including the right 
of occupancy to defendant No. 1 who was the widow of Bansidhari 
Singh. The purport of the deed was that Ram Kishen and 
Ganpat had become entitled to the tenancy right as benamidars 
for defendant No. 1 and not otherwise, The plaintifi’s case on 
the other hand was that defendant No. r had, prior to the deed, 
no interest. in the tenancy, and- that the deed accordingly was 
in reality a transfer of a non-transferable occupancy holding. 

The Subordinate Judge accepted the plaintif’s case and 


-made a decree ejecting defendant No. r. On appeal to the 


High Court at Patna, however, the learned Judges were of 
opinion that since that date of the deed in question the plaintiff 
or his predecessors had recognised the right of the transferee 
and could not now _ impugn the transfer.. This question 
depends. upon the effect to be givin in law to certain rent 


receipts, The case which the appellant desired to submit to 


the Board in this appeal is that these rent receipts were given 
by the patwari and cannot be imputed to him as a recogni- 
tion of the transfer even if it be held that they bound his 
ijaradar. T ' 

The decree of the Subordinate Judge was dated 2oth January, 
193a. On appeal the High Court dismissed the suit on the 27th 
April, 1933. Pending .the appeal to His Majesty in Council the 
legislature of Bihar..and Orissa passed an Act called the Bihar 
Tenancy Amendment Act, 1934. The assent of the Governor 
General to this Act was. dated the 24th November, 1934, and 
by section 1 (2) the Act was expressed to come into force on 
such date as the Local Government might by notification appoint. 
The date fixed by the, Local Government for the commencement 
of the operation of the Act was the roth June, 1935. The first 
question to which their Lordships have to address themselves is the 


(e) (1914) |, L. R., 42 Cale. 172 ; 20C. L. J. 52. 
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question whether this Act does not take away from the appellant the 
right which he is proposing to enforce by bringing this appeal to 
His Maiesty in Council, 

By section ro of the Act certain sections are inserted into 
the Bengal Tenancy Act of 1885 so far as regards its application 
to Bihar and Orissa. By new sections numbered 26 (A) to 
26 (M) provision is made whereby an occupancy-raiyat is given 
power to transfer his occupancy-holding. This new right is made 
subject to the payment of a transfer fee tothe landlord, the fee 
being paid either to the landlord direct or to the collector for 
the landlord’s benefit. In addition to these provisions which are 
to take effect in the future, there are two sections 26 (N) and 26 
(O) expressed and intended to have retrospective action, Section 
26 (N) directly governs the present case and is as follows :-— 

“Every person claiming an interest as landlord in any holding 
or portion thereof shall be deemed to have given his consent to 
every transfer of such holding or portion by sale, exchange, gift 
or will made before the first day of January, 1923, and, ine the 
case of the transfer of a portion of a holding, to have accepted 
the distribution of the rent of the holding as stated in the instru- 
ment of transfer, or if there is no such instrument, as settled be- 
tween the transferor and the transf ree.” 

Section 26 (O) provides that in the case of a ‘transfer made 
on or after the rst day of January, 1423, but before the date of 
the commencement of the Act, the transferee may pay to the 
landlord or deposit with the collector a transfer fee as therein 
particularised, and that upon his complying with this condition 
the consent of every person claiming an interest as landlord in the 
holding, or portion transferred shall be deemed to have been given 
to the transfer. The Act contains no saving clause modifying the 
effect of sections 26 (N) and 26 (O). 

In these circumstances it appears to their Lordships that unless 
some saving can be implied as regards occupancy-holdings which 
at the date of the commencement of the Act are “in question in 
a pending suit, section 26 (N) must be applied to the present case 
and the plaintifs appeal must fail im dimine. Their Lordships 
are of opinion that no such saving can be implied. Szction 26 
(N) is not a provision to the effect that no action shall lie in 
certain circumstances, nor has it any reference directly to litigation. 
Its provision is that every person claiming an interest as a land- 
lord shall be deemed to have given hisconsent to every. transfer 
made before the rst January, 1923. This is retrospective ; the 
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question is not whether general language shall be taken only in a 
prospective sense. The object of “this section can only be to quiet 
titles which are more than ten years old, and to ensure that if du- 
ring those ten years the transferee has not been ejected he shall 
have the right to remain onthe land. Within this class the legis- 
lature has not thought fit to discriminate against tenants whose 
right is under ehallenge ina suit, a course which it may well have 
regarded as invidious or unnecessary. As substantive rights 
of landlords and their accrued causes cf action were to be 


abrogated, respect for pending suits over old transfers cannot ‘be: 


assumed. 
= Again, if section 26(O) be looked at, it willbe seen that in 
the case of a transfer made after the rst January, 1923, but before 
roth June, 1935, the provision is that the transferee may pay 
or deposit the landlord’s transfer fee and thus perfect his title. 
There is no suggestion that a transferee shall be incompetent 
to make the payment, or that the collector shall refuse to receive 
the money in any case in which the transfer is impugned in a 
pending suit. Ifthe saving to be implied in favour of pending 
suits isto attach to all suits Lrought prior to the coming into 
force of the Act, then the interval between the passing of 
the Act in November, 1934, and the coming into force of the 
Act in June, 1935, gave opportunity to any landlord to bring an 
ejectment suit and defeat the rights conferred by sections 26 
(N) and 26 (O). 

- In their Lordships’ opinion it is rcasonably plain that no such 
saving can be implied. On this view the present appeal fails and 
should be dismissed. Asthe respondents have not appeared there 
will be no order as to costs. 

Their Lordships will humbly advise His Majesty accor- 
dingly. 
Dewner and Lewis: Solicitors for the Appellant. 


S, P, K, i (Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr, Justice R. C. Mitter. 


Cm. l MOFEZUDDIN TALUKDAR 
1935. | g. 
ana ABED ALI SHEIK.* 





Mahomedan Law—Gtft of Mushaa~ Gift of Aushaa validated by delivery of 
possesston. ‘ 
A gift of Mushaa is not void, but is only invalid. 
Ifa gift is invalid on the ground of A 'uskaa, possession given and taken under 
it transfers the property to the donee, 
Appeal by the Plaintiff. 
: The suit was for pcsse3sion of certain homestead lands, 
The material facts appear from the judgment. 
Mr. Annada Charan Karkoon for the Appellant. 
No one for the Respondents. m 
The judgment of tbe Court was as follows: 
RETAS R. C. Mitter, J. :—In ny judgment, this appeal which has 
— been preferred by the plaintiff must be allowed. The plaintiff 
instituted a suit for possession of certain homestead lands claiming 
to have derived title thereto by virtue of a convéyance dated the 
6th February, 1926, executed in his favour by the defendant No. 7. 
It is the common case of the parties that the lands in suit: together 
with other lands were the properties of one N agar Mahmud, the 
grand-father of defendant No. 7. The plaintiff’s case is that Nagar 
Mahmud made a gift of this prorerty along with other properties 
to his grand-son, defendant No. 7, onthe roth January, 1920. In 
the deed of gift which has been produced, the property which is the 
subject-matter of the suit is described as being undivided portion 
of the homestead belonging to Nagar Mahmud. The defendants, 
some of whom are the heirscf Nagar Mahmud and others who 
claimed through these teirs denied the gift and challenged its 
validity. The learned Munsiff came to the conclusion that the deed 
of gift was not binding on Nagar Mahmud, Accordingly he 
dismissed the suit. 


An appeal was preferred by the plaintiff. It was heard by the 


kad 


* Appeal from Appellate Decree No. 351 of 1932 against the decree of Babu 
Debendra Nath Sen Gupta, Subordinate Judge, First Court of Mym nsingh, 
dated the 6th August, 1931, confirming the decree of Moulvi Shahabuddin Ahmed, 
Munsiff, First Court, dated the sth March, 1931. ; 


LL 
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Subordinate Judge, First Court, Mymensingh. ‘The learned Sub- 
ordinate Judge comes toa finding that Nagar Mahmud did make 
a gift of an undivided portion of the dwelling house which is the 
subject matter of the suit along with other lands to the defendants 
No. 7. He also comes to a finding that at the time of the gift, the 
donor had put the defendant No. 7 in possession. He dismissed the 
plaintifi’s appeal on the ground that the gift being of Mushaa and 
there Leing no partition during the life-time of the donor, defen- 
dant No, 7 did not derive any title and so the plaintiff who claimed 
to have derived any title through him was out of Court. In my 
Opinion, the learned Judge having come’ to a finding: that the 
donor bad put the donee in possession of the subject matter 
of the gift was wrong in holding that the plaintif was not entitled 
to a decree. It has been pointed out by the highest authority 
that a gift of Mushaais not void but is only invalid and that the 
doctrine of Mushaa ought not to be extended. It has been fur- 
ther held by Sir Birnes Peacock in the case cf Sheikh . Muhammad 
Mumtaz Ahmad vy. Zubaida Jan (1) thatif a gift is invalid on the 
ground of Mushaa, possession given and taken under it transfers 
the property to the donee. This view which their Lordships of the 
Judicial Committee expressed in this case is based on the autho- 
rity of Mr. Ameer Ali as expressed in his Tagore Law Lecture, 
Vol. 1, page 42 of the third edition. There have been in this 
Court a series of cases which have taken the same view. (see 
Danoo Darjee v. Momatajodai Bhuiya (2); Aimuddin Talukdar 


"v. Shatrulla Shaik (3) and Sm. Abia Khatoon v. Omar Ali (4). The 


learned Subordinate Judge having come to a finding that possession 
was delivered atthe time of the gut by the donor tothe donee 
ought to have h:ld that whatever defect there may have been was 
cured by the delivery of possession and that the defendant No. 
7 got a valid title to the property in the suit. | 

In the above view cf the matter, I allow the appeal and set 
aside the judgment and decree of the Court of appeal below and 
decree the suit. As there ig no appearance on behalf of the 
respondents, I make no order as to costs in this Court. So far 
asthe costs inthe lower Courts are concerned, the plaintiff is 
entitled to have those costs, | l 


A. C G. Appeal allowed, - 
(4) (1889) L R. 161 A. 205;] L R. 11 All 460. 
(2) (1909) 17 C. L. J. 95. (2) (1913) 17 C. W N cclxxvi. 


(4) (7930) 53 C. L. J 267. 
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Before Mr. Justice M. C. Ghose. 
DUKHIRAM MADHU 
v, 
RAMLAKSHMI FALIA AND ANOTHER." 

Area mentioned in mortgage bond-—~Jortion of ajama—Proportionate rent 
mentioned—~Mortgagee, if entitled io claim larger quantity of land according. 
to the proportion of rent. 

D bo:rowed Rs. 100 from C and executed a mortgage bond in respect of 12 
Bighas of the southern portion of D’s holding of 1s Bighas of land which he held 
ata rent of Rs 10-9 3. It was stated in the mortgage bond that the proportionate 
rent of the portion mortgaged would be Rs. €-7-0, In the Cadastral Survey it 
was found that D's holding consisted of about 25 Bighas. C accordingly claimed 
that he would be entitled to 4/sth of 25 Bighas inasmuch as the rent of 
the mortgaged portion was Rs. 8-7-0 while the rent of the whole portion 
was Rs. 10-9-0; ° 

Held that it is not correct as between a debtor and a creditor to give the 
oreditor a larger portion than what was mortgaged to him just becawse of the 
proportion of the rent. 

Appeal by the Defendant No. 3. 

Suit for declaration of title. 

The material facts appear from the judgment. 

Mess1s. Rishindra Nath Siscar and Subodh Chandra Datta for 
tke Appellant. 

Mr. Bijoli Bhusan Sanya? for the Respondents. 

The judgment of the Court was as follows : 

This is an appeal by defendant No. 3 in a suit for a declara- 
tion of the plaintiff’s title to the disputed land and for recovery of. 
khas possession thereof, 

The facts in short are that many years ago the defendant No. 3 
and another borrowed Rs. 100 from the plaintiff and executed a ~ 
mortgage bond in respect of r2 Bighas of the southern portion of 
the defendants’ holding of 15 Bighas of land which they held at 
a rent of Rs, 10-9-3. It was stated in the mortgage bond that 
the proportionate rent of the portion mortgaged would be Rs. 8-7-0. 
Many years aflerwards the plaintiff sued- on the mortgage bond. 
During the progress of the suit there was an agreement between the 
parties to compromise the litigation. The terms of the agreement 
were that the defendants would sell ro Bighas of the land to the 
plaintiff and mortgage 2 Bighas in addition to that. But the defen- 
dants failed to carry out the agreement and thereafter the plaintiff 

* Appeal irem Appellate Decree No. 1661 of 1937, against the decree of Babu 
Narendra Kumar Mukherji, Subordinate Judge, First Court of Faridpur, dated 
the 2and of April, 1932, modifying that of Babu Satya Gopal Mukherjee, Munsiff, 
First Court, Gopalganj, dated the a5th of July, 1932. 
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got a mortgage decree for sale of the security. The mortgaged oi 
land was sold in auction and purchased by the plaintiff, His cise 1935. 
Sa 


is that he could keep possession of only 6Bighas of the land but 
the defendants by force dispossessed him from the rest of the lanc. 
` The plaintifs claim is not only for 12 Bighas as state] in the 
mortgage decree but for about 18 Bighas on the basis that in a 
recent Cadastral Survey it was found tha! the defendants’ hcldirg 
consisted not of 15 Bighas but of about 25 Bighas and inasmuch as 
the rent of the mortgaged portion was Rs, 8-7-0 while the rent of 
the whole portion was Re. rog-3, lhe plaintiff is entitled to 4/sths 
of the 23 Bighas. 

= The first Court disallowed the plaintiff's claim for 18 Bighas 
but gave a decree for the 12 Bighas as stated in the mortgage 
bond. In appeal, the learned Subordinate Judge has come to 
the conclusion on the 1eading of the relevant document that the 
plaintiff is entitled to 4/5ths of the total lands of the defendants as 
claimed by the plaintiff and has decreed the plaintiffs claim in full. 

Upon hearing the learned Advocates on both sides, it is clear 
that the principle on which the learred Subordinate Judge has 
proceeded is entirely unjust and inequitable. In the bond only 
12 Bighas of land were mortgaged to the plaintiff. Even during 
the suit the plaintiff agreed to compromise the litigation on receipt 
of 12 Bighas of- land. That compromise failed by the negligence 
of the defendants. Thereafter the greed of the plaintiff increased 
and he claimed not only 12 Bighas but 18 Bighas and the only 
basis of itis that in the mortgage bond it was stated that the 
proportionate rent of the mortgaged land was Rs. 8-7 o while the 
rent of the whole was Rs. 10-9-3. 

It is not correct as between a cebtor and a creditor to give 
the creditor a larger portion than what was mortgaged to him just 
because of the proportion of the rent. The plaintiff is liable to 
pay Rs, 8-7-0 per annum for 12 Bighas of land. If the defendants 
hold from the landlords 25 Bighas of land instead of 15 Bighas 
ag was Originally settled with them, the question may be fought 
out between the landlord and his tenants, the defendants. The 
matter has no concern with the plaintiff who lent his money on 
the. security of 12 Bighas of land bearing rent of Rs, 8-7-0 and 
he is not entitled to get more than-that on any account. 

' In the 1esult, the appeal is alloned. The decree of the lower 
appellate Court is set aside and that of the first Court restored with 
costs throughout. : 

Leave to appeal under the Letters Patent is refused. 

E D. | Appeal allowed, 


Dukhtram Madhu 
Vv. 
Ramlakshmi Falia 
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| Before Mr. Justice R. C, Mitter. 


Civu, l SYED HASANALI MIRJA 

1924. (alias) PULTAN SAHAB AND OTHERS 
ne ` 
November, Ide Va 


SAYED NUSHARTALI MIRJA AND ANOTHER,” 


Mahomedan Law -Muta marriage, term of, if can te extended. 

Under the Mahomedan Law, the term of Muta marriage can be extended from 
time to time aud a son born of a Muta wife during that extended perjod will be a 
legitimate son. 


Appeal by the Defendants, 2 

Suit for a declaration. 

The material facts appear from the judgment. 

Mr. Radhikavanjan Guha for the Appellants. 
Mr Urukramdas Chakravarty for the Respondents. a 


ee The juigmerct of the Court was as follows: 
Novsimber, Ld. 


ois Subject to the modification hereinafter indicated this appeal 
- must be dismissed. The suit was instituted by two plaintiffs who 

are the respondents befure me for a declaration that plaintiff No. 1 

is the legitimat: son of one Syed Azmut Ali Mirza a political pen- 

sioner, and plainuuff No. 2 is his wife. ‘here-were other prayers in 

the plaint but having regard to the provisions of the Pensions Act 

they have Leen refused to the plaintiffs by the low.r appellate Court, 

The plaintifis have not ;refsrred any cross-objection and therefore 

it is unrecessary to consider the reliefs which they claimed and 

which have been rejected by the lower appellate Court. The plains 

- tifls’ case is that Syed Azmut Ali Mirza married his first wife who 

bore him three issues, namely, defendants Nos, 1 to 3 and that the 

said gentleman also married plaintiff No. 2 whose legitimate soh is 

plaintiff No. 1. Syed Azmut Ali Mirz1 died sometime in October, 

1927 and the plaintiff No. r was born on the 3rd December, 1927. 

- The defence that has been set up is that plaintiff No. 2 is not 

the lawfully wedded wife of the said gentleman and plaintiff No, T 

wa is not his legitimate son. The learned Subordinate Judge on a 
consideration of a document namely, Ex. 1 Kabinnama, has come 


* Appeal! from Appellate Decree No. 353 of 1932, #gainst the decree of Pabu 

Satya Charan Mukherjee, Subordinate Judge of Murshidabad, dated the acth July, 

f 1931, modifying that of Babu Tarani Kanta Nag, Munsiff, Lalbagh, dated the 
20th May, 1930,, 5 = 
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to the conclusion that Azz Saheb did marry plaintif No. 2 in the 
Muta form for a period of 3 or 5 years in December, 1922. The 
learned Subordinate Judge then takes into consideration the 
evidence of Dr. Nag who was the family physician of the late 
pensioner. He deposed that till his death in October, 1927 Azz 
Saleh treated plaintiff No.2 as his wife. Taking into consideration 
these two pieces of evidence he bas inferred that the marriage 
although Muta in form must have been extended from time to time 
and was-subsisting at the time of the death of Azz Saheb. Under 
the law, the term of Muta Marriage can be extended and I cannot 
s2e how itcan be said that the learned Subordinate Judge has 
committed an error in law by inferring from the evidence and the 
circumstance which I have noticed that plaintiff No. 2 continued as 
the Muta wife of Syed Azmut Ali Mirza alias Aziz Saheb till his 
death and plaintiff No. 1 is his legitimate son 


I would accordingly dismiss the appeal but so far as the ordering 
portion-of the decree of the Court below is concerned, it has to be 
modified. The plaintiff Nc. 1 is only entitled ty a declaration that 
he is the légitimate son and heir of late Syed Azmut Ali Mirzi alas 
Aziz Shaheb. The rest of the declaration being beyond the plaintiffs’ 
prayer must be deleted. With regard to the declaration made in 
favour of plaintiff No. 2 that must stand. Subject to this modifica- 
tion the appeal is dismissed with costs, 


P, Re Appeal dismissed, 


Syed Hasana fi Mirja 


v. 
Sayed Nushartali 
Mirja 
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Before Mr. Justice D. N. Milter and Mr. Justice Khundkar. 


AJIT NARAIN CHATTOPADHAYA 


l. 


ASWATHA NARAIN CHATTOPADHAYA AND OTHERS.* 


Partition, suit for—Loan by father from one of the sons, time barred—Surh son, 
if entitled to claim a set off of the loan as against the estate of the deceased 
father though barred— Principle , if applicable to the case of a creditor having 
no Share in the inherttance—Ad mission of a person, when binding on the 
person making ti or those claiming throngh kim. 
The admission by a person is not couclusive but may be shown to be wrong, 

otherwise it is binding on the party making it or those claiming through him : 
Chandra Kunwar v. Chaudhri Narpat Singh (1) and Narnilat Das v, 

Nutbehart Das (2) referred to. 


In a suit for partition of joint property the equities of the parties should be 
adjusted and a peison who succeeds to the inheritance should not be allowed to 
get the inheritance without shouldering the liability. 


So one of the sons of a deoeased father is entitled toclaim a set off of a debt 
due to him from the father as against the father’s estate in a suit for partition 
though such debt may be barred by the statute of limitation. 

This principle will not apply 1f the creditor isa person who has got no share 
in the inheritance from the debtor. l 

White v. Cordwell (3); Lokenath Mullick v. Odoychurn Mullick (4) 
referred to. 

Appeals by the Plaintiff and Defendant No. 1. 

Suit for partition. 

The material facts appear from the judgment. 

Messrs. H. D. Bose, Basant Kumar Mukherji (for Mr. Ajit 
Narayan Chatterji) for the Appellant in No. 266, 

Dr. Radhabjnode Pal and Mr. Bholanath Roy for the Appellant 
in No. 284. 

Mr. Hiralal Chakravarty (for Dr. Bijan Kumar Mukherji) and 
Mr, Sanat Kumar Chaiterji for the Respondents. 


Mr. Bholanath Roy for the Respondent in No. 266. 


" Appeals from Original Decrees Nos. 266 and 284 of 1932, against the decrae 
of Moulvi Paziruddin Ahmed, Subordinate Judge, and Court of Hooghly (at 
Howrah’, dated the rath August, 1932. 


(1) (1906) L. R. 341. A. az7isg C.L. J. 11g; L L. R. 29 All, 184 (P. C.) 
(2) (1934) 38 C. W. N. 861. 

(2) 20 Eq. Cas. 644. 

(4) (1881) L L. R. 7 Cale. 644. i 
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The judgment of the Court was as follows: 

D. N. Mitter, J.:—Three questions emerge for determination 
in these two appeals which arise out of a suit for partition of the 
estate of Rakhal Kristo Chattopadhaya, an inhabitant of Howrah, 
and the father of the plaintiff and two defendants to the suit. One 
is a question of fact, and the other two are questions of law. The 
question of fact arises out of issue No 6 which runs as follows :— 

“Did the defendant No. 2 advance any money to his father 
Babu Rakhal Krishna Chattopadhaya for the acquisition and sub- 
sequent construction and repair of the Benares house ? If yes, what 
amount ?” 

The questions of law may be formulated thus :— 

(1) Is the debt due by defendant No. 2 from the father barred 
by the statute of limitations ? 

(2) Whether defendant No. 2 isto get 2/3rd of the money 
advanced by him to bis father although such debt has become 
barred by the statute of limitation ? 

@n the question of fact the Subordinate Judge has come to the 
conclusion that the amount advanced to the father was Rs. rocco 
and that the plaintiff and defendant No.1 are liable to pay to 
defendant No.2 in equal halves. Tbe Subordinate Judge has 
reached: the conclusion that the liability of the plaintiff and defen- 
dants to discharge their father’s debt arose after their father’s death 
which bappered in October 1926 and as defendant No. 2 put in his 
written statement within 6 years of that event the debt is not time 
barred. The relief, said the Judge below, claimed by the defendant 
No. 2 ig a sort of equitable set off and in that case the question of 
limitation does not arise, The Subordinate Judge has passed a 
preliminary decree for partition and has directed the Commissioner 
to take into account the sum of Rs, 7266 which is payable by 
defendant No. 1 and plaintiff in equal halves to defendant No, 2. 
Hence the two appeals have been “brought by defendant No. t 
(No. 266) and plaintiff (No. 284) and the main controversy in these 
two appeals centres round the three quéstions indicated at the 
outset of this judgment. l 

It is contended with regard to the question of fact that there is 
no reliable evidence to show that the sum advanced by the defen- 
dant No, 2 to his father was bis own, that in any event the sum 
advanced was not Rs. rogoo but considerably less. It becomes 
necessary to examine the evidence in this behalf. Defendant No. 2 
Anup Narain has given evidence to the effect that he and his father 
carried on stock and share business in partrership under the-name 
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one and style of Messrs. R. Chattopadhaya and Co, with Cox and Co. 
1935. which has since been amalgamated with Lloyês Bank. He states 
Nar > = 
Ajit Narain that Lot 2 of schedule Ka of tLe plaint which is the Benares 


Chattopadhaya Fouse was purchased fer Rs, 600c ard that he contributed Rs. 15co 
Bartka Nain out cf his th share of assets in the partnership business (see 
Chattopadbaya. = nace 42 part I). He states that there was a dilapidated house on, 
D. N. hitter, ¥ lot 2 of schedule Ka to the ylaint (Benares hcuse) that “ that 
eS - house was pulled down and a new house was t uilt there at a cost of 

Rs. goco and that he lent this sum to kis father to build the house 

(see page 43. 16—20) We have no doubt onthe evidence that 

defendant No. 2 furnished Rs. r5co on account of the price of the 

land and the whole of the costs for the new tuilding, for there is the 

admission of the plaintifs father in a letter to that effect (see 

Ex C (8) dated the 11th November, 1924, page 29, P. Il) At 

page 32 part II there is the significant passage: “ And the house 

at Benares being No. 15 Agastha Kundu which bas Leen purchased 

for Rs. 5500 (five thousand anc five hundred) out of ycur and my 

earnings and which J] am getting 1econstructed out of you? self- 

acquired money for more than these two years that I have been 

SLAYING sanan ANNA ”; and whata man admits to be true must 

reasonably be presumed to be sc. And this admission shifts the 

burden on the plaintiff and defendant No. 1 of showing that the 

building or recons'ruction of the Benares house was not with the 

self-acquisition of defendant No. 2. The admission is not conclusive 

but may be shown to be wrong ; but unless the admistion is explair- 

- ed it is binding on the, party making it or- those who claim through 

him. See Chandra Kunwar’s case (1) and also a decision to which 

I was a party wLere the effect of such admissions is discussed : 

Nanilal Das’s case (2), The admission is the strongest proof of the 

fact that the reconstruction of the Benaras house was out of the self- 

acquisition of defendant No. 2. The question next arises as to what 

is the amount wbich was required fcr reconstructing the Benares 

house. For this we must turn to the evidence of defendant No. 2, 

at page 43 (P. 1) line 20. Defendant No. 2 states “ that the house’ 

was pulled down anda new house was built at a cost of Rs, gooo. 

Construction of the house was commenced 134 or 2 years aftr the 

purchase of that land. I lent this sum to my father to build the 

house.” This defendant states this in another place, “I have not 

kept any account of the money I sent to my father for the Benares 

house ”. It is argued by Mr. H. D. Bose, counsel for the defendant 

(1) (1g°6) L. R. 341, A. 2735C L, J. 115 :1. L. R. 29 All. 184 (P.C) 
(2) (1934) 38 C. W, N. 861 (834). 
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No. 1, that the best evidence viz. Banker’s book, the books of the 
Mercantile Bank, might have been produced and such evidence not 
having been given in this case an inference unfavourable to the 
defendant No. 2 should have been drawn. The Subordinate Judge 
however is of opinion that it would have been far better if the 
defendant No. 2 had produced his account with the Mercantile 
Bank to show that he withdrewa sum to the tune of Rs. go00 to 
lend to his father for the construction of the house, but in his 
Opinion the admission of the father renders it quite unnecessary 
to produce the bank account. The fallacy in this reasoning of the 
Subordinate Judge consists in this that the admission has the 
effect of relieving the defendant No. 2 from proving that the house 
was rebuilt with his self-acquisitions but it does not relieve him 
proving what the actual cost of construction was. It appears 
however from Ex. rr, true copy of the written statement of plaintiff 
befere the arbitrators, that the value of the land and house at 
Benayes would be Rs. r4oao. The value of the land 15" Rs. 6600 
and according to this estimate the value of the building would be 
Rs, 7400. Proceeding on this estimate of the plaintiff we think it 
will be safe to hold that the loan to the father was 7409 plus 
1500 equal to Rs. 8900 for the piece of the land and not Rs. 
togoo as found by the Subordinite Judge. The plaintiff and 
defendant No. r are liable to pay to defendant No. 2 34rd of 
Rs, 8goo in equal halves, i. e. eech is liable to pay 4rd of Rs. 
8900 equal to Rs, 2966/10/38 instead of- Rs, 3633/5/4 as found 
by the trial Court, provided the debt is either not barred by the 
statute of limitations or even if barred could be equitably set 
off against the estate of the. plaintiff and defendant No. 1 inherited 
from their father, This leads us to consider the two questions 
of law indicated before, 
_ First as to limitation :—Let us consider the case from the 
standpoint as if the loan has been advanced bya stranger to 
a father governed by the Dayabhaga School and not by one who 
subsequently shares the inheritance on the death of the father. 
The question arose in this Court with regard to the liability of 
a Mitaksara son before a Full Bench of this Court in the case 
of Brijnandan v. Bidya Prasad Singh (1). Sir Lawrence Jenkins, 
C. J. held that Article 120 of the Limitation Act governed the 
case where the debt was an unsecured one and the period of 
limitation is six years, but the question asto the date when the 
tight to sue accrues was left oper. Three alternatives were 


(1) (1915) L L, R. 42 Calc, 1068; at C. L. J. 543: 
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suggested, first the date when the debt incurred by the father 
accrues, secondly, when the creditor after exhausting the remedies 
against the father finds that the debt or a portion thereof is still 
unsatisfied and thirdly, the date of the death of the father. But 
the question was not decided as the suit was barred, if any of 
the three views were taken. Inthe present case the death of 
the father took place within six years from the date of the written 
statement of defendant, No. 2, and if this view is adopted then the 
debt is not barred. But if the date is taken to be the date of 
the loan, admittedly the written statement was filed much beyond 
six years and the claim of defendant No. 2 would be barred 
against the father or those claiming under him. The house was 
completed in 1924 and the written statement was filed in 1931 
and even the letter of the father Ex. C(2) could not save limita- 
tion seeing that the letter was written in 1624. There is some 
point in the argument of Mr. Hiralal Chakravorty for the res- 
pondent that the right of a son under a Dayabhag School to 
pay his father’s debt is limited to assets he receives aftet his 
father’s death and in these circumstances the right to sue can 
only arise after the father’s death. Itis not necessrry however 
to decide this question in the present case, for in our view even 
a statute barred debt can be set off against the inheritance on 


` principles recognized by Courts of equity. In a suit whose 


object is tó have a partition of joint property the equities of the 
parties have to be adjusted. The person who succeeds to the 
inheritance should not be allowed to get the inheritance without ~ 
shouldering the burdens. It is argued on the other hand by 
Mr. H. D. Bose that if this principle is acceded to, then every 
unsecured creditor of the father will be able to enforce the 
statute barred debts of the father against the sons, But the 
point of distinction is that the creditor does not get a share in 
the inheritance from the father and no question of equity can ' 
arise between the father’s heirs and the creditor. But it is 
different where the loan has been advanced by one of the sons 
“and the question arises between him and the other sons who 
share in the inheritance of the father. In such a case the rule 
laid down im one of the cases not cited at the bar should apply. 
That case is that of White v. Cordwell (1). The rule laid down 
in that case is that an administrator is entitled to set off aginst 
the share of one of the next of kin in the intestate’s estate the 
whole of a debt of which part had become barred by the statute 
‘{1) a0 Equity Casas 644. E 
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of limitations, Sii James Bacon V. C, in that case said “The 
duty of an administrator isto administer the estate of the intes- 
tate. In this instance pait of the estate consists of this debt 
which is due to the estate though the remedy for recovering 
part of it has become barred by statute. Until the debtor, dis- 
charges his duty to the estate by paying the.debt which he owes 
to it, hecan have no right or title to any part of it under the 
statute’. “I have not the slightest doubt ”, said the Vice- 
Chancellor, “that this person being one of the next of kin of 
the intestate can take no share of the estate until he has dis- 
charged his obligation to it, and paid the debt in full........” Page 
647 ofthe Report. — j 

The same view has been taken in this Court (ina case not 
cited at the lear) in which Sir Arthur Wilson who wag afterwards 
a member of the Judicial Committee, took the same view, In 
the case of Lokenath Mullick v. Odoychurn Mullick (1) Sir 
Arthar Wilson in the following circumstances viz:—when A 


and B two of the sons of one N had been declared in a suit: 


brought to administer N’s estate to be indebted to the estate, 
A and B having died without satisfying the debt—-held that not- 
withstanding that the debt due from Ato B to the estate was 
barred the descendants of A and B could not be allowed to 
share in the accumulation of interest in the hands of the Court 
without first satisfying the debt due by their ancestors to the 


estate. We think therefore that the amount actually spent. 


should be setoff inthe manner suggested by the Subordinate 
Judge. The amount is now varied instead of its being Rs. 7266 
and odd it should be two thirds of (Rs. 7400 plus Rs, Isoor Rs, 
8g00 i e. Re. 5923/5/4 only which the defendant No. 1 and 
the plaintiff are to pay in equal halves to defendant No. 2. 
With this variation the appeal stands dismissed. The costs 
of this appeal will be in proportion to the success of each 
party. l i 

We assess the hearing fee at 15 gold mohurs. 

Khundkar, J.—I agree. f 
DR i Appeal dismissed, 
(1) (1881) I. L, Re 7 Cale. 644. 
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PRIVY COUNCIL. 


Present: Lord Thankerton, Sir Lancelot Sanderson and Sir George 
Rankin, ` 
DEVENDRA PRASAD SUKUL AND OTHERS 


P i 
SURENDRA PRASAD SUKUL AND ANOTHER.. 


[On APPEAL FROM 1HE HicH COURT OF JUDICaTURE AT 
PATNAs| 


Contract of sale—Constiuction—Consideration—Fatlure to pay within time 


fixed— Relief to the purchaser—Transfer of property—Superadded condition 
—Transfer of Proporty Ast ( IV of 1882) Sec 31. f 
Section 31 of the Transfer of Property Act merely declares that a limita- 


tion upon a condition subsequent, is a lawful method of grant, and there is 
nothing in the section to exclude the right of the Court to giye relief to a 


. purchaser who fails to make payment of the purchase price, or part “hereot, 


by the date agreed upon on the contract of sale lllustration (b) is an example 
of acompleted transfer subsequently resolved: the interest has already been 
created, but it is thereafter defeated. 

By a registered sale deed dated 15h July, 1925, the plaintiff sold the suit 
property to defendants for a consideration of Rs. 31,000 of which Rs. 1,927-13-0 
was paid in cash. The balance of the purchase money was to be retained by 
the purchaser, in order to clear off a mortgage held on the property by plaintifi’s 
creditors under a simple mortgage dated 23rd June, 1923; and it was expressed 


“ to be the amount due for principal and interest on the mortgage to the creditors 


on the date the sale deed was executed The sale deed provided that ¢ If 
owing to the negligence on the part of the aforesaid Vendees the dues of the 
aforesaid Creditors be not satisfied by the 2oth December, 1925, and the consi- 
deration money remained with them, then on expiry of the aforesaid date, 


_ this sale deed shall stand cancelled null and void.” The deed stated also 


that the vendor had received the entire consideration monéy. Of the balance 
of Rs, 29,072-3-0 only Rs 10,000 was paid within the time specified in the deed. 
Plaintiff brought a suit for a declaration that the sale deed was null and void 
and for possession of the property. Whilst the suit was pending, the defendants 
paid off the balance of Rs. 19,072-8-0 to the creditors, a celay of 9 months 
having taken place in payment : 


~ 


Held, that, time was not of the essence of the contract ; 


that, the statement in the sale deed tbat the Vendor has already 1eceived 
the entire consideration money cannot be taken literally so as to contradict 
the clear fact that the balance of the piice had not been paid to the vendor 
himself, but was to be paid thereafter to his creditors by the date prescribed ; 


that, the contract of sale and the act of transfer are embodied in the same 
deed ; and the clause as to cancellation on failure to satisfy the dyes of the 
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creditor by the coth December, 1925, did not constitute a superadded condition 
within the meaning of Section 31 of the Transfer of Property Act, and the clauses 
to be regarded as an integral condition of the contract of sale providing the date 
for completion of the contract by satisfaction of the balance of the contract 


price. 

Privy Council Appeal No. 39 of 1932 against the decision of 
the Patna High Court. (Kheja Mohammad Noor and Scroope, JJ.) 
dated the 13th April, 1931. 


The material facts appear from the judgment. 


f. M. Pringle for the Appellants: The Courts in India have 
found that failure to pay the mortgage debt on the 30th December, 
1925 was due to respondent’s default. The defeasance clause in 
the sale deed thereupon became operative. The gale deed pro- 
vides (1) that the appellants hoped to obtain remission from the 
full sum due on the strict letter of the bond, (2) that the chances 
and amount of remission depended on prompt payment to the 
mortgagees of principal and interest, (3) that any remission even- 
tually obtained was to enure to the benefit of the appellants alone, 
and (4) that in order to effectuate prompt payment by the respon- 
dents the terms of the sale deed made the respondents responsible 
for interest and compound interest falling due after its execution 
and made the sale defeasible on the non-discharge of the bond by 
the date fixed therein, The defeasance clause is recognised as 
valid by Section 31 of the Transfer of Property Act. It was a 
question of title and not of contract. 


A, M. Dunne, K.C. and Colombos for the Respondents: The 
date of payment referred to in the sale deed was not of the essence 
of the contract. It was only intended to enforce the prompt 
payment of the money as was clear from the surrounding circums- 
tances and the evidence and from the terms of the deed itself. 
The sale was complete and faiture to pay part of the consideration 
on a date mentivned would not entitle the ;laintiffs to cancel the 
sale deed. In fact the entire consideration was paid. Section 3r 
of the Transfer of Property Act does not apply toa sale. The 
sale which is the subject matter of the contract in this suit does 
not create an interest within the meaning of that section, 

C A V. 


« There Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal; against!the judgment 
and decree of the High Court of Judicature at Patnaldated the 
13th April, 1931, which reyersed the judgment and decree of the 
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Additionil Subordinate Judge of Darbhanga dated the 16th July, 
1928. ; 

The aprellants constitute a joint Hindu family, and on the 
23rd June, 1923, appellant No. r as manager executed a mortgage 
bond in favour of certain persons to secure the repayment of 
Rs 23,000, Most of the property mortgaged was joint family 
property, but some of it was the exclusive property of appellant 
No, 1. 

In 1925, in order to discharge this mortgage, the appellants 
sold part of the mortgaged propcrty which belonged to appellant 
No'r to the respondents by a registered kobala or sale deed dated 
the r5th July, 1925. The relevent passages of the sale deed, 


“which was executed by appellant No. 1, with the other appellants 


as consenting parties, are as follows :— 


“Under account up to this day Rs. 29,072-3-6 principal with 
interest, and compound interest due under the mortgage bond, 
dated 23rd June, 1923, is duly payable to Dhanulal and Bhonulal 


_ Chaudhry, the creditors. The aforesaid creditors are ready to 


institute a suit and if they do so a great loss is expected. Besides 
(interest) is also increasing day by day. Hence I, the executant 
No. 1 have settled to sell one-sixth share of some of the mouzas 
aaa a aa vere Which exclusively belongs to me to Babu Surendra 
Prasad Sukul and Babu Rajendra Prasad Sukul. I have already 
received the adequate consideration. money and hence it is neces- 


- sry to execute a sale deed. We, therefore, ......... absolutely sell 


2 annas 13 gandas-1 kauri 1 karant pohkta share in mouzi Neori 
eesse for a sum Of Rs. 31,000 seses tO Surendra Prasad Sukul 
and Babu Rajendra Prasad Sukul ...... © I have received the 


-entire consideration money in manner following wiz, I have kept 


Rs. 29,072-3-0 in deposit with the said vendees for payment 
of the dues of the creditors aforesaid, and having received the 
remaining Rs. 1,927-13-0 in cash in one lump sum from the said 
vendees I have applied the same towards meeting the necessary 
expenses, The said vendees should go with me the executant No. I 


.to the aforesaid creditors Dhanu Lal Chaudhry and Bhonu Lal 


Chaudhry with the money deposited with him (them) and I the 
executant No. 1 shall request the aforesaid creditor (creditors) for 
remission of reasonable amount of interest and compound interest 
and the vendees aforesaid shall pay the amount which will be 
found due to the aforesaid creditors after deducting remission of 


“interest and compound interest granted by them, out of the con- 


sideration money deposited with them, and, after taking back the 


kN 
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mortgage bond, dated the 23rd June, 1923, should keep the same 
with themselves asa pioof of payment of the consideration money. 
If on deduction of the amount remitted from the dues of the afore- 
said creditors, the vendees have on an adjustment of account to 
pry the said creditors less than the amount of consideration money 
_ deposited, then they the vendees shall at once pay me the executant 
No. 1 the surplus amount of the consideration money deposited 
with them left after payment of the dues of the aforesaid creditors 
on taking a receipt therefor signed by me. It may be noted that 
the payment of interest and compound interest which may be 
payable to the aforesaid creditors owing (to) the non-payment of 
consideration money shall concern the vendees. If owing to the 
negligence on the pərt of the aforesaid veniees the dues of the 
aforesaid creditors be not satisfied by the 30th December, 192s, 
and the consideration money remain with them, then on expiry 
of the aforesaid date, this sale deed shall stand cancelled null and 
void and Rs. 1,927 annas 13 which I the executant No. 1 have just 
now received in cash shall become forfeited. Now we, the execu- 
tants after having executed this sale deed, put the aforesaid 
vendees in possession of the vended property.” 

The respondents, who were the vendees, obtained possession 
of the property and still remain in possession, 

On the rs5th October, -1925, the respondents paid Rs. 10,000 
to the creditors in part discharge of principal and interest, but 
they made no further payment prior to the institution of the 
present suit by the appellants on the 16th August, 1926, which 
arose out of the respondents’ application in May, 1926, to have 
mutation of their names onthe collectors register. Despite the 
objections of appellant No, x, the deputy collector, on the r4th 
August, had given the respondents one month ‘within which to 
pay up the balance of the creditors’ dues. On the 14th September 
_ following the respondents paid Rs, 22,131, the final balance due 
to the creditors, and on the. 18th September, 1926, the deputy 
collector allowed mutation, 

In the suit the appellants seek a declaration that the sale deed 
of the 15th July, 1925, has become cancelled and null and void 
and that the respondents have ceased to have any right or title 
thereunder, and a decree for recovery of possession of the property. 
They also ask for a decree for Rs, 1,600 for interest and compound 
interest and for mesne profits. i 

The maiv question turns on the failure of the respondents to 
pay the whole dues ofthe creditors by the 30th December, 1925 


é 
had 


139 


Pb; 


—— 


1935 
baa 


Devendra Prasad 
Sukul 
v. 
Surendra Prasad 
Sukul. 


Lord Thankerlon. 


440 THE CALCUTTA LAW JOURNAL, (Von, LATIN 


P.C. : In view of the concurrent finding of the Courts below,. it must be: 

1935. taken that the appellants were nct responsible for this failure. : 
Deve Rae The appellants maintain, in the first place, that the clause in, the. 

Sukul sale deed as to cancellation on failure to satisfy the dues of the 
Surada Desai creditors by the 3oth December, 1925, constituted a superaddced 
Sakal, condilion within the meaning of section.3r of the Transfer of” 





Lord Thankerton. Property Act, and that, on its breach, the rights of the respondents . 
a automatically ceased; that it was a question of title and not of 
contract, and therefore no question arose as to whether lime was. 
of the essence of the contract, or of relief from the failure to 
comply with the conditior. Alternatively, the appellants maintain- 
ed that time was of the essence of the contract, and that no relief 
should be given by the Court. The respondents dispute both these 
contentions. 

The Subordinate Judge dil not refer to the first contention of 
the appellants, but he held that time was of the essence of the 
contract and he gave the appellants the declaration that the sale © 
deed was null and void, and awarded them possession on refunding - 
to the respondents within two months the sum-of Rs. 29,072, and ` 
he held as forfeited the sum of Rs. 1,924-13-0 originally paid to 
the appellants. He rejected the appellants’ claim to mesne profits. 
and interest. It appears.that between the delivery of the judgment ° 
on-the r6th July, 1¢28, and tle issue of the formal -decree on^ 
the gcth July the appellants deposited the sum of Rs. 29,072 ini 
Court. ° ce ee 

This judgment was reversed by the High Court, on appesl, on 
the view that the sale was not a conditional one, and that time 
was not of the essence of the contract. By the decree the present- 
appellants’ suit for cancellation was dismissed, but they. were held 
entitled to recover a sum of Rs, -1,621-2-0 with interest at 6 -per.. 
cent. from the date of the decree as reasonable compensation for! 
failure to complete the bargain by the date fixed, which .the - 
respondents’ advocate had expressed willingness to pay. 


Section 31 of the Transfer of Property Act provides that, subject - 
to the provisions of section 12, which is not material to the present 
question, on a transfer of property “an interest therein may be> 
created with the condition superadded that it shall cease to 
exist in case a specified uncertain event shall happen or,in 
case a specified uncertain event shall not happen”. Illustration 
(4) is as follows, “A transfers a farm to B, provided that, if B shall” 
not go to England within three years after the date of transfer, his 
interest in the farm shall cease. B does not go to England within 
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the. term prescribed. His interest in the farm ceases.” This is ne 

an example of a completed transfer subsequently resolved. The 1935 

interest hag already been created, but it is thereafter defeated. SET à 
In the present case the contract of sale and the act of transfer Sukul 

are emtodied in the same deed. In their Lordships’ opinion,  Surendea Prasad 

the clause in dispute is to be regarded as an integral condition Sukul 


eee ee 


,of the contract of sale providing the date for completion of the Zord Thankerton 
contract by satisfaction of the balance of the contract price The gene 
Statement in the deed that the vendor has already received the 
entire consideration money cannot be taken literally so as to 
contradict the clear fact that the balance of the price had not been 
paid to the vender himself, but was to be paid thereafter to his 
creditors by the date prescribed. In the opinion of- their Lord- 
ships thera is nothing in section 31, which merely declares that a 
limitation upon a condition subsequent is a lawful method of grant, 
to exclude the ight of the Court to give relief to the purchaser 
who fails to make payment of the price, or part thereof, by the 
date agreed upon in the contract of sale. Their Lordships are 
therefore unable to accept the first contention of the appellants. 

As regards the alternative contention of the appellants, their 
Lordships are not prepared to differ from the view of the learned 
Judges of the High Court that time was not of the essence of the 
contract. Any interest or compound interest accruing after the 
15th July, r92 , fell to be borne by the respondents and there‘is no 
sufficient evidence of the loss of any remission by the creditors 
; substantial enough, not only to cover such interest and compound 
interest up to the 30th December, 1925, but to prcvide a further. 
balance available to the appellants. 

Inthe event of the rejection of both their contentions, the 
appellants offered no argument against the relief given by the High 
Court t> the respondents, subject to payment of the compensation 
already referred to. 

Their Lordships are therefore of opinion tiat the decree of the 
High Court should be affirmed, and that the appeal should be 
dismissed with costs. Their Lordships will humbly advise His 
Majesty accordingly. 

Watkins and Hunter: Solicitors for the Appellants. 

H. S. L. Polak & Coz Solicitors for the. Responients, 

B. P. K. l Appeal dismissed, 
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The. Indian Trade: Unions Act (xe of- 7945), Secs, on -I1 (1) Appeal -from 
order of. Registrar of Trade. Un'ong to register a Trade Union- Duties 
„of the - Registrar while considering an application jor registration of-a 
T rade Union—Indian Criminal Law Amendment Act, (Sec, I6}= Unlawful 
association. 
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If in refusing an n application for vegistration of a , Trade Union, the Registrar 
relies on any document, the Registrar shculd give the applicants for registration 
some ‘iotice thereof or ‘some Pepper aniy to ‘them for’ dealing’ with the states 
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~ Thě duties of thé Registrar are to examine an application registration 
ofa Trade Union and’-to look atthe objects for which ‘the: . Union in question 
has been formed. - If the objects- ot -the union are as set out in-the- Act-and 
do nat go. outside. ther objects prescribed .in: the “Act and .if .the requirements 
‘of the Act have been complied With, the da aie has no option but to register 
the, same. 
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calawful association under “section 16 of the Indian Criminal Law Amendment. 
Act, i is no ground for refusing: to register the same. ate a TANG 
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The office of the Registrar of Trade Unions is one Gad by “the: statute 
of 1926 and the functions Which the Registrar ‘has to Perform are _Presetibed 
by that Act: ee ee mae X c as i 
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of Trade Unions should be dealt with by a’ single Judge” sitting “alone onthe. ` 
. Original Side of ‘the High? Couit, 0° hat ‘it may be possible to- , Yecord evidence, 
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‘Quare ?-- Whether lan. appeal to the High Court- from: the- order of tie 
Registrar of Trade Unions refusing to register a Trade Union under, section {11 
of the Indign Trade Unions Act, , 1926, should be-dealt with. by a` ‘Single Judge 
on the Original Side or by two Judges constituting an | appellate Bench. a ere 
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. Pee. Costello, ¥,41_ The provisions of ‘section 11 (3) of the Indian Trade 
Unions Act indicate that an appeal under the Act “should come up beforė.a 
Judge sitting on the Original Side, who. is to “deal with the matter “ih the 
same way as if he’ were tryisga sult-under: the Civil Procedure Codey + Mt 


Appeal by: the-Applicants ‘for: registration: Of. a\ Třadè Union 
from .the orders. of the. Registrar of Trade Uuions refusing to 


*Appeal against orders of the Registrar of Trade Unlons, dated the :6th 
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regiater the Union under section 8 of the Indian Trace ‘Unions 
Act, 19126. 

The facts of the case will appear from the judgment. ` 

Mr. I. P. Mukherjee for the Appellant. 

Messrs, A, K. Rey (Advocate-General) and S.M, Bose for 
the Registrar of Trade Unions, Bengal. 

The following judgments were delivered : 

Deryt shire, C, J.—This matter comes to us by way of appeal 
from the orders of the Registrar of Trade’ Unions for Bengal. 
The appeal is brought u ider section 11 of the Indian Trade Unions 
Act of 1926 Sub-section (1) which reads :— 

“Any person aggrieved by any refusal of the Registrar to 
register a Trade Unionor by the withdrawal or cancellation of 
a certificate of registration may within such period as may be 
prescribed, appeal (a) when the head office of the Trade Union 
is situated within the limits of a Presidency town or of Rangoon, 
to the High Court, or (b) where the head office is situated in any 
othe? area, tó such Court, not inferior to the Court of an Addi 
tional or Assistant Judge of a principal Civil Court of original 
jurisdiction, asthe Local Government may appoint in this behalf 
for that area. 

(2) The appellate Court may dismiss the appeal, or pass an 
order directing the Registrar to register the Union and to issue 
a certificate of registration under the provisions cf section -9 or 
setting aside the order for withdrawal or cancellation of the 
certificate, as the case may be, and the Registrar shall comply with 
such order. ; 

(3) For the purpose of an appeal under sub-section 

(a) an appellate Court shall, so far as may be, follow the same 
procedure and have the same powers, as it follows and has when 
trying a suit under the Code of Civil’Procedure, 1908, and may 
direct by whom the whole or any part of the costs of the appeal 
shall be paid, and such costs shall be recovered as if they had 
been awarded in a suit under the said Code”. 

- Inthe petition which brings the matter ‘before us it is stated 
thaton the 8th March, 1935, a meeting of the employees of all 
Inland Steamer Services inthe Province of Bengal was heli at 
Jorabagan Park in the town of Calcutta and the employees 
assembled ‘resolved to form a Union in the name of “Inland 
Steam Navigation Workers’ Union” and the said Union was formed 
on the date. It is also stated in paragiaph 2 that the rules of 
the said “Inland Steam Navigation Workers’ Union” were go framed 
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as to enable all employees of all Inland Steamer Services in India, 
to become members of the said Union and the subscription was 
fixed on a monthly basis. Paragraph 3 states that thereafter 
onthe 26th day of March, 1937, an application was filed before 
the Registrar of Trade Unions for registration of the said Union 
under the provisions of the Indian Trade Unions Act, 1926. 
Paragraph 4 states that thereupon on the t6th day of May, 1935, 
the Registrar refused to register the Union and passed the following 
order :— 


“The application below purports to be an application for 
registration under the Indian Trade Unions Act, 1926, on behalf 
of a Union calling itself the Inland Steam Navigation Workers’ 
Union, - i 


“A few days before this application was filed the General 
Secretary of this Union addressed the Government of Bengal 
in a letter,-dated 22nd March, 1935, and stated that he had been 
directed by the general body of the Inland Steam Navigation 
Workers’ Union formerly known as R.S. N,'and I.G, N. and 
Railway Workers’ Union to approach Government ani request that 
the notification under section 16 of the Indian Criminal Law 
Amendment Act, 1908, declaring the R.S. N. and Railway Workers’ 
Union an, unlawful association mizht be withdrawn. Tne rules 
and the constitution of the sc-called Inland Steam Navigation ` 
Workers’ Univn are for practical purposes identical” with those 
of the banned Union: the principal officers are common to both 


and in view of the declaration in the Union’s letter of 22nd March, 


1935, that this Union was formerly known as R. S. N, and I.G, 
N. and Railway Workers’ Union I have no hesitation in finding that 
the present application isan attempt to have the Union which 
was registered on 18-9-34 as No, 62 and thereafter declared an 


‘unlawful association, registered under a new name. 


“The application is accordingly refused.” i 

The letter that is referred to by the Registrar is-headed Inland 
Steam Navigation Workers’ Union Head Office, 209,' Cornwallis 
Street, Calcutta, dated 220d March, 1935, addressed to Sir 
John Woodhead, Esq., Chief Secretary to the Government of 
Bengal :-~ ` 

l Unlawful bodies 

Respected Sir, 

I have been directed by the General body of the Inland Steam 
Navigation Workers’ Union to approach your goodself with’ the 


—_ 
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_ following few lines for your kind information and necessary DR 
order., - 1925. 
an That tbe R. S. N. and I. G. N and Rly. Workers’ Union wags | ma Sian 
` organised by me in September last 1934. Navigation Workers’ 
That within a short period it had enrolled about 6,090 members doit 
and the majority of them are clerks. , Derbyshire, C. F. 





That 93 p. c. members of the Executive Connie including 
“ the president belonged to the active service of industry. 

That myself was the General Secretary and Mr. S. N. Banerji 
was one of the Vice-Presidents of the Union who had no connection 
with any Communist Party in India or abroad. 

That. except myself, Banerji and few members of the Union 
were ever allowed td deliver speeches in the meetings of the said 
Union, 

That the so-called communist had no hands or any connection 
with this particular Union. > 

That this Union had no connection with communist Inter 
natéonal nor its object preache] or methods adopted. 

That this Union had no touch with the peasants move- 
“ment. 

- That this Union had never received any financial help from out-. 
side nor from any other party in India, 

That this Union approached in several occasions to the Govern- 
ment Officials and Labour Commissioner to secure redress of the 
Steamer employees. l 

That this Union submitted an application for a board of concilia- 
tion Vide Trade Disputes Act of 1929. 

That this Union never ‘carried out any programme of mass 
revolution nor advocated militant communist method, 

That on roth March last in the protest meeting neither my- 
self nor Mr. Banerji made any sort of violent speeches which 
might be in the record of Police Report. ' 

That Mr. Colson, Commissioner of Police, is personally known 
to me for the last 8 years who can speak well of me, 


Under the circumstances when the Government of India have 
expressed their desire to lift the ban on genuine Trade Unions, 
should we not get its advantage ? : 


A favourable decision will highly oblige. 
I have the honour to be,. 
Sir 
Sd. K, C. Mittra 
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Thereafter the present appellant endeavoured to open the 
matter with tLe Registrar of Trade Unions with a view to secure 
registration of this Trade Union amplifying the letter that I have 
read with arguments to show that the appellants were and are 
Trade Unions different from tbe one cCeclared to be unlawful by 
the Government. ‘These arguments were not successful as on the 
24th May, the Registra: of Trade Unions, Bengal: wrote back. that 
he was not prepared to revise the orders that he had made in-his 
letter of the. 16th May. From that order the appellants have 
appealed, under the provisions of the Act, above cited, to this 
Court. o = ME l 

This is the first appeal of its kind which has.come before tbis 
Court. We are in doubt as to whether the matter ought to be 
dealt with by a single Judge on the Original Side or by two Judges 
sitting here in what is originally called an Appellate Court. We 
directed the matter to come tefore us. It may be that in future 
‘such appeals from the Registrar of Trade Unions in matters of 
this kind -will be directed to be taken bya single Judge sitting 
alone so that, if it should be necessary, evidence can be taken. . 


Now the first thing that strikes me is that the Registrar relied 
on a letter which was written by the Secretary of the appellant 
Union to Sir John Woodhead as showing that this Union was, 
for all practical purposes, the:same as the I. G. N, Union which 
had been declared to be unlawful under section 16 of the Indian © 
Criminal Law Amendment Act. He appears to have acted on 
‘that letter without giving the appellants any notice of it or without 
giving them any opportunity’ of dealing with the statements therein 
set out. In my view, if the Registrar was going to’ rely upom that 
letter, he ought to have brought it to the notice of the appellants, - 
‘before he acted on it and given them an opportunity to say 
anything that they had to say with regard to it, It is quite true 
that after he had given the decision the matter was raised’ again 
and the appellants were given an opportunity of saying what they 
had to say. But that isnot enough. Such opportunity ought, in 
my. view, to have been given before the Registrar considered that 
etter,—if indeed he: ought to have considered that letter at 
all. The Office of the Registrar of Trade Unions is one created 
by the Statute of 1926, and the functions which the Registrar has 
to perform are prescribed by that Act. By that Statute in Section 
a(h), Trade Union is defined, and it is defined to be any combina- 
tion, whether temporary or permanent formed primarily for the 
purpose of regulating the-relations between workmen and employers 
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Or between workmen and workmen or between employers aand 
employers, or for. imposing restrictive conditions on the conduct 
of any trade or business, and includes “any federation of, two or 


= 


In re. as Steam 


more Trade Unions, | Then there. isa proviso which does not come Navigation Workers’ 


in in this case at all. Section 4 cf the Act provides for mode of 
registration, Section 5 deals ‘with application for registration, 
Section 6 ‘prescribes provisions to be contained in the rules of a 
Trade Union, Section 7 empowers the Registrar to call for further 
particulars and to require ‘alteration of name, Section 8 provides 
tbat the Registrar, on being satisfied that the Trace Union has 
complied with all the requiremerts of this Act in regard to 
registration, shall register the Trade Union by entering In; a register, 
to be maintained in such form as may be prescribed, the parti- 
culars relating to thé Trade Union contained in the statement 
accompanying the application for registration, Section g G pres 
cribes the form of the certificate of registration, Section 10 deals 
with cancellation of registration, Section 1 15 sets out the objects on 
whfch the general funds of the Union may -be “spent, Section 16 
deals with constitution of a separate ‘fund for political purposes, 
Section 17 deals with criminal ‘conspiracy in trade ` disputes, 
Section 18 deals with legal proceedings and other suits in certain 
cases, “Section 22 prescribes the proportion of officers to be 
‘connected with the industry, Section 23 deals with the change 
of name of the Trade Union, Section 24 deals with amalgama- 
tion of Trade Unions, Section 27 deals with the dissolution of 


‘Trade Unions, Section 28 deals with ‘the returns to be made by 


‘Trade Unions, Section 29 gives the Local. Government, subject to 
the control of the ‘Governor-General-in-Council, powers to make 
regulations for the purpose of carrying into effect the provisions of 
the Act, Under Section 29 in tke province of Bengal. regulations 


have been made which are called Trade` Ùnion Regulations of 


1927. “They make provisions for varicus. ‘ministerial acts and duties 
to be carried on in connection with the registration and the carrying 
on and rendering of accounts and returas, of Trade Unions. 


ia a. ah a 


Now it has been said on l ehalf of the Registrar tbat he, was 
quite right in refusing to register- this Union. “It. is said. that he 
came to the conclusion on the facts lefore lim that this Union 
was really t the T, G. N. Union under a different name, The I. 
GN, Union had been declared to be an unlawful association. 
Therefore he was justified i in refusing to register this Union. ‘In my 


` view, the Registrar i in taking up that attitude is wrong. - -The. ‘func- 


‘ tons of ‘the Registrar are laid down i in scetion 8. 
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ae “Tre Registrar on being satisfied that the Trade Union has 
1935. ccmplied with all the requirements of this Act in regard to ree 

In re. Inland Steam [ration shall register the Tra le Union. ” 
Navigation Workers’ Then the prescribed form is set out. The new Union may or 


Union. . . * kah 
may not bea continuation of the other Union or its successor. 


Derbyshire, C. 7 Whether the new Union is or.is not the same as or successor to the 

old Union depends on evidence. Until further evidence 1s forth- 
coming, in my view it is impossible to say whether the new Union 
ig or ig not the same asthe old Union or the successor to the old 
Union. In my view, the duties of the Registrar were to examine 
the application and to look at the objects for which the Union was 
formed. If those objects were objects set out in the Act and if 
those objects did not go outside the objects prescribed in the Act 
and if all the requirements of the Act and” the regulations made 
thereunder had been complied with, it'was his duty, in my view, 
to register the Union. If at some time that Union is deemed by 
those who have the power to deal with the matter to be an unlayful 
association, within section 16 of the Indian Criminal Law Amend- 
ment Act, this Unioncan be proscribed as an unlawful association in 
the same way as any other body. But in my view the Registrar is 
not, at this stage, entitled to go into that question. His functions, 
in my view, are limited to seeing that the requirements of the Act. 
have been complied with. 

We have not before us the necessary materials to decide whether 
this Trade Union should be reyistered and I am of opinion that this 
appeal should be allowed, and the matter should be sent back to the 
Registrar for him to consider the question as to whether the require- 
ments of the Act, and the regulations made thereunder with regard 
to registration, have been complied with or not. If, on the face of 
the application the objects and provisions for carrying them out are 
within what is allowed by the Act, and the requirements as to regis- 
tration have been complied with he should register-—if not, he should 
decline to register. 

We think, in the cireutmstances, there should be no order as to 
costs on either side. 

Costello, J. :—~This matter bas come before us as an apreal 
under section 11 of the Indian Trade Unions Act of 1926. The | 
original proceedings were started by. a petition dated the 13th July, 
1935. In that petition one Kalidas Bhattacharji who has described 
himself as the General Secretary of the Inland Steam Navigaticn 
Workers’ Union prayed that a Rule might be issued on the Registrat 
of Trade Unions to showcause why the order made by him dated 


~ 
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the 16th of May, 1935,. refusing to register the Inland Steam Navi- 
gation Workers: Union should not be-set -aside and the Union 
registered. The matter in due course came before a Judge sitting 
On the Original Side of this Court. Then a question was raised as 
to whether the proper procedure had: been adopted by the petitioner 


as representing the. Trade Union the registration. of which has been 


‘ refused by the Registrar- and the learned Judge who dealt with the 
matter seems to have come tothe conclusion that as the -word 
“ appeal” was used in section rr, it seamed ‘likely that the right 
procedure was for the matter to come direct to this Court. Later 
an applicatiori was made before us for baving the matter put in the 
list to be. dealt with before this Court and for a date to be fixed for 
the hearing. At that time we had not had the advantage of consider- 
ing in detail- the provisions- of section rr or of considering the 
corresponding provisions of the English enactment dealing with the 
registration of the Trade,Unions. But to-day in the-course of the 
arguments as a resultof some research, if I may be allowed to say 
8), on the part of the Court it now appears that there is considerable 
doubt as-to whether or not the procedure that has been followed in 


this matter is correct. I need not repeat the terms of section rr. - 
' The provisions ha ve already been read by my Lord the Chief Justice. 


„and itis not necessary that I should recite them again, Section 
41 is obvious ly based upon section 2, sub-section (4) df the English 
Trade Union -Act-of 1913. That section provides that. . 

- “Any person aggrieved by any-refusal of the Registrar toa 
combination asa Trade Union, or to give a. certificate that an 
unregistered Trade- Union isa Trade’ Union within. the meaning 
of-this. Act, or, bythe. withdrawal under this Section of a certi- 
ficate of registration, or of a‘certificate that an unregistered Union 
isa Trade, Union within the ‘meaning of this Act, . may appeal 
tothe High , Churt ‘or in Scotland. to the Court of Session, within 
the- time-and inthe manner and on the conditions directed by 
Rules of Court.” ; o 

In section- 11,- sub-section (1) of the Indian Act the only 
direction given with regard to the appeal is that “it must be 
within such time as may be _ Prescribed.” ” .A. period has. been 
prescribed by the Rules made under the provisions of section 
29.- -of the Act. As regards the manner and the conditions .on 


which the. appeal. should take place instead of.saying “in the 


manner and on the conditions | directed _ by Rules of Couri” 
we. find in sub-section (3) of section. aq that. ‘it, is enacted 
that. --- buh! yt 
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“For the purpose of an appeal under sub-section (1) an 
appellate Court shall; so far as may be, follow the same procedure 
and have the same powersas it follows and has when trying a - 
suit under the. Code of Civil Procedure, 1908.” 

- The position, therefore, is this :-— 

That in England appeals against a refusal to registér the pro- 
cedure is regulated by Rules of Court. Appropriate Rules were 
in fact made inthe year 1913 and they prescribe that the proce- 
dure isto be by way of summons taken out in the Chancery 
Division of the High Court of Justice. I need only refer to the 
first of those rules. It says :— 

“All appeals to the High Court under section 2 (4) of the 
Trade Unions Act, 1913, shall be - brought in the Chancery 
Division of the High Court and shall be commenced by origina- 
ting notice within two months of the decision of the Registrar 
or within such further time as the Registrar or’ the Court may think 
fit to allow. And the Rules of the Supreme Court for the 
time being in force shall-(except if and so far as otherwise 
provided. by these Rules) apply to all proceedings on any such 
appeal” 

It seems to me that the. provisions of sub-section (3) of section 
11 indicate that when there is an appeal to this Court it should 
come before a Judge sitting on the Original Side of the Court, 
who is to deal with the matter, if necessary in the game way as 
if he were trying a suit under the provisions of the Code of 
Civil Procedure. -By reason of the provisions of subsection (3) 
of section rr it.is obvious that.it is not necessary that any 


further Rules should be prescribed either by the Local Govern: 


ment or by the Court other than the one Rule which has been 
prescribed providing. for the period of ` limitation for filing an 
appeal. a 

There is one other matter in connection with that section 
which I desire to refer to and itis this—one cannot help feeling 
that there is a curious anomaly in this section in that the result 
of its provisions seems to be that in the case of a small Trade 
Union established in the mofussil, any refusal of registration 
which is after -all a refusal by an official, of the Government of 
the province can be challenged and must be challenged in some 
local Court exercising original jurisdiction and not in the’ first 
instance in the High Court. The result of that is that in the 
case of a comparatively small and unimportant Trade Union in 
the mofussil there will be two opportunities to challenge the 


wo 
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decision of the-Registrar of Trade Unions whereas in the case 


ofa large and important Trade’ Union having its head office in 


Calcutta, there will apparently be only one opportunity of challen- 
ging the decision of tthe Registrar, namely, by an appeal direct to 
this Court. : 

I entirely agree with what has fallen from my Lord concerning 


_the question of procedure but I desire to make it quite plain 


that so far as I am concerned, I am by no means satisfied that 
the right procedure has been adopted on the present occasion. 


-If and whena similar matter arises the appellant and the legal 


advisers of the Registrar ought to consider very carefully as to the 
form of the procedure to be adopted before any proceedings in this 
- Court are instituted. 

As regards the merits of this appeal I only desire to add a 
word or two, The functions of the Registrar in connection with 
the registration of Trade Unions are clearly indicated in Section 8 
of the Act. They are all comprised within that one section. 

“The Registrar, on being satisfied that the Trade Union has 
complied with all the requirements of this Act in regard to 
registration, shall register the Trade Union.” 

The corresponding section in English law is Section 13, Sub- 
section (2) of the Trade Union Act of 1871 which provides— 

“ The Registrar, upon being satisfied that the Trade Union 
has complied with the regulations respecting registry in force 
under the Act, shall register such Trade Union and such rules,” 

Under the English Act the “regulations” are made by the 
Secretary of State. An examination of those regulations shows, 
however, that they contain very little more than is contained in the 
Rules made by Government under Section 29 of the Indian Trade 
Unions Act. If there is any difference, Section 8 is, if anything, 
more stringent or rather more Cefinite than the corresponding 
_ English provisions. It wouli seem that the function of the 
Registrar is merely to look and see whether on the face of the 


application which is put before him the requirements of the Act. 


have been complied with. It is true that subsequently to the Act 
of 18713, in England additional provisions came into force by 
virtue of Sub-section (2) of Section 2 of the Act of 1913 which 
provides that :— 

e “The Registrar of Friendly Societies shall not register any 
combination as a Trade Union unless in his opinion, having 
regard to the constitution of the combination, the principal objects 
of the combination are statutory objects,” < -~ 


Į think the language of Section 8 is, in the form in which we 
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find it, in order to make it quite clear, that the Registrar has not 
only to consider the provisions of Sections z, 6 and part of Section 
y or Sub-section (2) of the section but has also to consider the 
implications of Section 2(h) of the Act and, in addition, the 
provisions of Section 15. Putting all these things together it 
comes to this that the Registrar has to. satisfy himself that the 
declared objects of the Trade‘Union or the alleged Trade Union 
are such that the Trade Union can be registered that is only 
another way of saying that he should satisfy himself as to the 
“object ;” and as to the destination and use of the general funds 
of the Society. It seems to me that the Registrar can do very 
little more than satisfy himself that. technical requirements of the 
Act have been complied with. As regards the objects he can only 
look to the ostensible objects of the Trade Union. If he finds 
that the procedure in connection with the application is in order 
and if on the face of the application form, which makes reference 
to the Rules of the Trade Unions, he finds that the objects are 
apparently lawful, legitimate and infra vires the Trade Union eand 
if he further finds that the funds are only to be used in furtherance 
of those objects, then he has no option but to register the. Trade 
Union, no matter what happens to it subsequently if it in fact 
proceeds counter to law or seeks to carry out its lawful objects in an 
unlawful way. 

In the present case I doubt very much Whether it was witbin 
the power of the Registrar to consider at all the question whether 
the applicants were really another Trade Union which had been 
proscribed and which was seeking the registration under a different 
mame, But even assuming that it was competent for the Registrar 
to go into that matter in connection with the objects of the Trade 
Union, it seems clear that in the present case he ought to have 
given to the applicants an opportunity to explain away, if they 
could, the statement which occurred in the letter of the 22nd 
March, 1935. i ` l 

I am of opinion that without prejudice to the question as to 
whether the right procedure has been adopted or nct, this matter 
should go back to the Registrar with a direction that he should 
decide the question as to whether this Trade Union should be 
registered or not solely upon the basis of the provisions of Section 
8 of the Indian Trade Unions Act, 1926 and not otherwise. 

J. R., Haldar : Solicitor for the Appellants, 

Lhe Government Solicitor : Solicitor for the Registrar of Trade 
Unions, Bengal, | 
Ac Cy Ge l Appeal allawed, 
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PRIVY COUNCIL. 


PRESENT: Lord Thankerton, Sir Lancelot Sanderson 
and Sir George Rankin. 


-PRATAPMULL AGARWALLA alias 
PRATAPMULL BAGARIA AND ANOTHER 


Me 


DHANABATI BIBI abas 
DHANOO BIBI AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT oF JuDICATURE AT 
Fort WILLIAM IN BENGAL] 


Hindu Law—HMitakshara School—Partition—Rights of wife, mother and 
grandmother-—Status of members of joint family Specttic Relief Act (I of 
1877), section 42. 

According to the Mitakshara law, the wife, the mother or the grandmother is 
entitled toa share when sconsor grandsons divide the family estate between 
themselves, but she cannot be recognised as the owner of such share until the 
division is actually made as she has no pre-existing right in the estate except a 
right of maintenance : There is nothing in the Mitakshara from which it can be 
inferred that upon a mere severance of the jcint status of the family she can 
claim a share. 


Sheo Dyal Tewaree v. Fudoonath Tewaree (1); Beti Kunwar v. Fanki 
Kunwar (2) and Raoji Bhikaji Kondkar v. Anant Laxman Kondkar (93) 
approved of. i 


Appovier v. Rama Subba Aiyan (4) and Balkishen Dasv, Ram Narain 
Sahu (5) explained and distinguished. : 


~ Chunilal Johury and his son, Motilal Johury, constituted a joint Hindu family 
governed by the Mitakshara law and from time to time the plaintiffs who carry on 
business as money-lenders lent them money on the security of properties belonging 
to them by a mortgage dated 21st December, 1927, a further mortgage dated 12th 
October, 1928, anda further mortgage dated 11th March, 1929. Subsequent to 
these transactions Motilal had two sons born to him, viz., Narendra Singh -Johury 
and Basant Singh Johury. On oth May, 1931 plaintiffs fileda mortgage suit on 
the above mortgages against Chunilal, Motilal, Narendra Singh and Basant Singh. 
In that suit Dhanabati, the wife of Chunilal, was guardian ad litem of the minor 
defendants, Narendra Singh and Basant Singh. On 8th July, 1931, a consent 


(1) (1868) 9 W. R. 61. 

(2) (1910) 1. L. R. 33 All, 118. 

(3) (1918) I. L. R. 42 Bom. 535. 

(4) (1866) 11 M. I. A. 90. 

(5) (1609) L. R. go 1. A. 139. | 
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decree was passed in that suit for Rs, ?,03,328-1-3 and for the sale of the mort- 
gaged properties in default of payment. On a5th August, 1931 a preliminary 
decree for partition was passed in an uncontested partition suit which had been ~ 
filed by Motilal against his father Chunilal, and his mother Dhanabati on the 
26th March, 1970. The preliminary decree in the partition suit allotted a one- 
ninth share of the joint family property to Dhanabati. Nothing further,was done 
in the parti'ion sult subsequent to the preliminary decree ‘although this had 
directed the appointment of a commissioner to effect a division. On 14th July, 
1932, Chunilal and Motilal were adjudicated insolvent. On sith March, 1933 
the plaintitfs instituted the present suit against Dhanabati, Jashwati Bibi wife of 
Motilal, Narendra, Basant; (the last two being minors) and the Official Assignee of © 
the estate of Chunilal and Motilal, for a declaration that the abcve-mentioned 
mortgages are binding on the defendants, and that the proceedings and oe in 
the mortgage suit are binding upon the defendants : 


Held, that inasmuch as the preliminary deeree in the partition suit was not 
carried out and no actual division of the joint family property was made, Dhana- 
bati did not become the owner of the share mentioned therein ; that, as Chunilal, 
Motilal, and his two sons, Narendra and Basant, were parties ve the’ mortgage 
suit, all persons who at the time of the decree had any interest in the joint 
property were parties to the suit and the decree was a valid decree; that Dhana- 
bati at the time of the decree was not the owner of any. share in the joint 
property and had no right of redemption ; that the snit was maintainable under 
section 42 of the Specific Relicf Act. 

' Privy Council Appeal No. 28 of 1935 against the decision of the 
Calcutta High Court ( Costello & Lort- Williams, JJ. ), dated the sth 
of June, 1934 in Suit No, 561 of 1933. 


The material facts appear from the judgment. 


A.M. Dunne K, C. and W. Wallach for the “Appellants : Ina 
Mitakshara family females are not coparceners and are not entitled 
to maintenance and cannot claim partition. According to the 
Mitakshara a mother can only take a share on partition when an 
actual division of property by metes and bounds is effected 
and she cannot be recognised as owner of or entitled to 
any share until the division has been actually made: Beti 
Kunwar v, Janki Kunwar (1); Raoji Bhikaji Kondkar v. 
Anani Laxman Kondkar (2); Balkishen Das y. Ram Narain Saku 
(3) deals only with division of status, The appellants as mortgagees 
were necessary parties to the partition suit, and they are not bound 


.or affected by any consequences arising from such a suit to which 


they were not parties. Sir Dinshah Mulla’s “ Principles of Hindu 
Law ” oth Edition, Para, 322, P. 390 which aiia with the question 


ma 


(1) (1910) J. L. R..33 All. 118. = = n : 
(a) (1918) I, L. R. 42 Bom, 545, i 
(3) (1903) L. R. 30 L A, 139. S e 
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how partition is effected relates only to the status of the members of 
the joint family after partition and does not touch the right of the 
wife of one of the members, for even after a partition, which altered 
the status of the members of the joint family the wife of one of the 
members would be entitled to no more tham maintenance as long as 
the members of the joint family continued to live together and 
-enjoy the property in common as before. The passage at page 391 
states that “Partition between male coparceners entitles the 
wife, mother and grandmother to a share in the joint property ; they 
“ are not enlitled to any share until partition. ” Though it refers to 
“ partition ”, it must mean “ division” as until the property was 
divided by metes and bounds the wife would be entitled to 
maintenance only. 

The Respondents did not appear before the Board. 

Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson :—This is an appeal by the plain- 
tiffain Suit No. 561 of 1933 froma decree of the High Court of 
Judicature at Fort William in Bengal in its appellate jurisdiction 
dated the sth June, 1934, which reversed a dectee passed by the 
said High Court in its original civil jurisdiction dated the 21st 


of November, 1933, and dismissed the plaintiffs’ suit with 
costs. : 


The plaintifs carry on business undet the name and style 
of Pratapmull Rameswar as moneylenders. Chunilal Johury 
and his son, Motilal Johury, constituted a joint Hindu family 
governed by the Mitakshara law and from ‘time to time the 
plaintiffs lent them money which they alleged was for legal necessity 
and for the benefit of the borrowers and their family on the 
security of properties belonging to them. Onthe 215t December, 
1927, plaintiffs lent Chunilal and Motilal Rs. 25,020 at 8 per 
cent. interest on mortgage; on the rath October, 1928, they 
lent them a further sum of Rs. 2,00,000 at 734 per cent. interest 
on mortgage and on the 11th March, 1929, they lent them Rs. 
35, 000 at 7 per cent. interest on mortgage. ‘The mortgages were 
upon the joint ancestral family property. Subsequent to these 
transactions Motilal had two sons born to him, viz, Narendra 
Singh Johury, born in October, 1y29, and ‘Basant Singh Johury, 
born in January, 1937, each of whom on birth became a member 
of the joint Hindu family. : 


On the 26th of March, 1930, Motilal instituted in the High 
Court at Calcutta a suit numbered 655 of 1930 for the partis 
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tion of the joint family property, for the appointment of a 
receiver and otber reliefs. The defendants in the suit were 
Chunilal Narendra Singh, Dhanabati, the wife of Chunilal and 
Narendra who was in the first instance called “Khoka”. In 
July, 1931, Basant Singh was added as a party and the name 
“Narendra” was substituted for “Khoka” in respect of the elder 
son, | i 

On the oth May, 193r, the plaintiffs filed in thé said 
High Court a suit, No. rcro of 1931, on the said mortgages 
against Chunilal, Motilal, Narendra Singh and Basant Singh. In 
that suit Musammat Dhanabati, the wife of Chunilal was guardian 
ad litem of the minor defendants, Narendra Singh and Basant 
Singh. So 

On the 19th June, 1931, Dhanabati, alias Dhanoo Bibi, filed 
her written statement in the “partition” suit. She claimed that 
she was enlitled toa ‘share in the joint estate equal to that of 
the plaintiff, Motilal, and that her share should be allotted t to, her 
in severalty, 

She prayed further that the joint estate should be charged with 
maintenance at the rate of Rs, soo per month and that a receiver 


“ should be appointed to enforce the same. 


On the 2nd of July, 1931, terms of settlement of “the 
mortgage suit (No, 1010 of 1931) were agreed and were enibodied 
in a document of that date, which was executed by Chunilal, 
Motilal, and Dhanabati, as guardian ad litem of the infant 
defendants Narendra and Basant and the solicitors for the 


plaintiffs. 


On the 8th July, 1931, a consent decree embodying the terms 
of settlement was made. 

“By the~ terms thereof the defendants were to pay the sum of 
Rs, 3, 03, 428-1-3 within a year from the date of the afofesaid 
agreement, and in default of payment the mortgaged premises 
or a sufficient’ part thereof were to be sold with the approbation of 
-the Registrar of the High Court instead of by the Receiver appoin- 
ted in the said suit. 

- On the 25th August, 1931, a pieliminary décree i in the: partition 
suit (No. 665 of 1930) was made. 

By the said decree it was declared that Dhanabati was 
entitled to three ‘equal ‘ninth parts or shares of the properties, 
a commissioner was appointed and he was directed to niake a 
division of the properties into nine equal parts and to allot to 
Dhanabati three equal ninth parts or shares to be held and enjoyed 
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by her in severalty asa Hindu wife under the Mitakshara school 
of Hindu Law. l 

It appears that nothing further was done in the partition suit 
after the said preliminary decree and ‘no division of the property 
was carried out by the commissioner. 

On the 3rd of May, 1932, an order was made in the mortgage 
suit for payment of the income of. the mortgaged property, which 
was in the hands of the Receiver, to the plaintiffs, without prejudice 
to the alleged rights of Dhanabati. 


On the rth July, 1932, Chunilal and Motilal were © adjudicated ; 


insolvent, | 

It appears that the plaintiffs in the mortgage suit (No. roro of 
1931) applied to the High Court that Dhanabati and Jashwati Bibi, 
who is the wife of Motilal, should be added as partigs to the suit ; 
this application was dismissed on the 22nd of February, 1933. 

By the order of the Court of that date the Official Assignee of 
Cafcutta was added as a party to the suit. 

On the rtth March, 1933, the suit, No. 561 of 1933, in which 
this appeal arises, was instituted by the present appellants, who are 
the mortgagees under the abovementioned mortgages. The defen- 


dants in the suit are Dhanabati, Jashwati Bibi, Narendra, Basant / 


(the last two being minors), and the Official Assignee of the estate 
of Chunilal and Motilal. The main allegations on which the suit 
was based were as follows :— ; 

“8A. The plaintiffs state that the said A was made with 
the object of creating complications and saving one-third of the 
properties from the mortgages of the plaintiffs by having the game 
allotted to the defendant Dhanabati. 

“8B. The said Dhanabati has been and is falsely asserting that 
the said mortgages in favour of the plaintiffs as also the proceedings 
in the said suit and the mortgage decree referred to in paragraph 5 
hereof are illegal and not bidinng upon her. The defendant Jashwati 
is also making assertions to the same effect and is interested in 
denying the rights of your petitioners as mortgagees and the validity 
of the said mortgages and the proceedings and decree above 
referred to and are assisting and colluding with the said Chunilal 
Johury arid Motilal in defeating the claims of the plaintiffs. The 
plaintiffs state that such mortgages and the said proceedings and 
decree in Suit No. 1610 of 1931 are binding upon all the defendants 
and in particular the defendants Dhanabati and Jashwati.” 


The reliefs claimed were as follows t— 
KG) A deel that the said mortgages leiet to in pata» 
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“graph 4 hereof are binding upon the defendants and in particular 
- upon the defendants Dhanabati and Jashwati, 


“ (ii) That it be declared that the proceedings and chs decree 
dated 8th July, 1931, in Suit No. 1010 of 1937, are binding upon all 
the defendants and in particular upon, the defendants Dhanabati 
and Jashwati. 

“ (iii) That this suit.be treated as supplementary to the said suit 
No. roro of 1931 and it be declared that the decree and proceed- 
ings in such suit are binding on the deferidants and that if necessary 
the time for redemption be extended. 

uiv) In the alternative a decree in form No. g(a) or form No. g 
ofthe Appendix D of the Code of Civil Procedure with such 
variations as may be found necessary, 

* (y) Receiver. ” 

The following issues at the trial before Buckland J. were - 
submitted on behalf of the defendant Dhanabati, who alone filed a 
written statement, ; ii 

“r, Is the suit maintainable having regard to ;— 

“(a) The consent. decree. 
“ (ò) Section 47 of the Civil Procedure Code, and 
“ (e) Section 42 of the Specific Relief Act? 

“2. Was there any joint family after the institution of the 
partition suit ? 

“3, Had the plaintifs’ knowledge that Dhanabati was a party 
to the partition suit ? ” ` i 

. It is to be noted that in her written statement Dhanabati denied 
that the alleged loans or mortgages were for legal necessity or for 
benefit as alleged, or that the plaintifs had any interest in the pro- 
perties in question, or that the alleged mortgages or loans were in 
any way binding on her. Dhanabati, however, at the trial, did not 
raise any issue upon tbis matter, or giye any evidence in respect 
thereof, - 

The learned Judge did not give any decision in respect of 
issue 1(@), as apparently the plaintiffs at the trial were content with 
a declaratory decree, and the first issue was directed to the fourth 


' claim for r:ilef, viz,, the alternative prayer for a mortgage deeree, 


The issue No. 1 (4) ag to section 47 of the Civil Procedure 
Code was decided in favour of the plaintiffs’; it was not raised on. 
the appeal in the High Court’ and no question now arises in 
tespect thereof, 

As regards the issue I (e) ‘the learned Judge held that the 
plaintifis were entitled to. institute the suit in order to establish 
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their rights as against the defendant Dhanabati, who was denying : 


them. 

As regards the second and third issues the learned Judge 
held that when the mortgage suit was instituted Dhanabati 
had norights except a right to maintenance, and that being 
s0, the question whether the institution by Motilal of the 
partition suit amounted to a severance affecting the status of 
_ the joint family did not arise, and that all the persons who 
had any actual interest at ‘the time in the mortgaged property 
were in fact parties to the mortgage suit. Consequently, the 
learned Judge held that the plaintiffs were entitled to succeed 
and he made a declaration in the form of prayers rand 2 of the 
amended plaint. 

Dhanabati appealed tothe High Court, in its ivil appellate 
jurisdiction against the judgment and decree of Buckland J.— 
the appeal was heard by Costello and Lort-Williams JJ.who 
stated that of the issues raised at the trial only the following need 
beeonsidered, viz. :— 


[14 


Saction 42 of the Specific Relief Act? - 
“r, Was there any joint family after the institution of the 
partition suit ? ; 


“3, Had the plaintiffs’ Toda that Dhanabati was a party 
to the partition suit 2” 


The*learnel Judges were of opinion that the first issue 
was of minor importance. They held that the declaration made 
by Buckland J. was not in a proper form, but that the Court 
could make. a proper decree if satisfied that the plaintiffs were 
entitled to it, 


With regard to the second and third issues the learned Judges 
were of opinion that the judgment of Milter J. in the case 
on which Buckland J. had relied, wiz: Seo Dayal Tewaree v, 
Jadoonath Tewaree (1) was contrary to the earlier view expressed in 
Vato Koer.y. Rowshun. Singh (2) and the Privy Council decision 
in Appovier v. Rama Subba Atyan (3), and was definitely over- 
ruled by the Privy Council in Balkishen Das v. Ram Narain 
Sahu (4).° 


(1) (1868) 9 W. R. 6r. 
(2) (1867) 8 W. R. 82. 
(3) (1866) 11 M.I. A. 75 (90). 
(4) (1903)L. R. 301. A. 139;1. L. R, 30 Cale. 734. j 
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The passage in the judgment of Mitter J. to which the learned 
Judges referre 1, as state] by them, was as follows (1) :— : 

“division by mefes and dounds was necessary to constitute 
partition under the Mitakshara and that under the Hindoo Law, 
two things, at least, are necessary to constitute partition. The shares 
must be defined, and there must be distinct and independent 
enjoyment of those shares.” 

With respect to the learned Judges shalt Lordships. are of 
Opinion that the above-mentioned .judgment of Mitter J. has not 
been rightly appreciated. Mitter J. was considering the effect of 
the death of one Golaba, the mother of one Shibdayal, and grand- 
mother of the appellant, upon the alleged share of Golaba, 

He referred to the text of the Mitakshara, (2) viz. -— 

“ ‘of heirs dividing after the death of the father, let the mother 
also take a share,” and proceeded as follows “ or in other words, 
the mother or grandmother, as the case might be, is entitled to 
a share, when sons or grandsons divided the family estate between 
themselves. But the mother or the grandmother can never be 
recognised as the owner of such a share, until the division has 
been astua//y made. She has no pre-existing vested right in the 
estate except a right of maintenance.- She may acquire property 
by partition, for partition is one of the recognised modes of acquir- 
ing property under the Hindu Law, But partition, in her cage, is 
the sole cause of her right to the property.” 

- Mitter J. proceeded to say :— 

“The learned Counsel for Doolaro has sanenge that in the 
case before us, partition must be Aeld fo have actually Zaken place, 
and he cited a ruling of Her Majesty in Council to the effect, that 
division by mefes and dounds is not at all necessary to constitute 
partition under the Mitakshara. We do not for a moment, in fact 
we cannot, question the corréctness of this ruling.” 

In this passage Mitter J. probably was referring to -the decision 
of the Privy Council in <Apsonier v, Rama Subba Aiyan (supra) 
(2), which was in 1866, about two years before Mitter J.’s decision. 

In that caselit was held that the deed in question being a 
division of rights operated as a conversion of the tenancy anda 
change of “stafus” in the family guoad the property specified, 
changing, as it were, the joint tenancy thereof into a tenancy in 
common and by operation of law making the members of the 
previously undivided family a divided family in respect of such 


(1) See (1868) 9 W. R. 61 (63). (2) (1866) 11 M. I. A. 75. 
{a) Seep 62 09f9 W.R. €1, 
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property. The effect of the decision in Apfpovier v, Rama Subba 
Aiyan (supra) (1) was stated by Lord Davey in giving the judg- 
ment of the -Judicial Committee in Balkishen Das v. Ram Narain 
Sahu (supra) (a) at page 148. The question there was not whether 
“there was a separation by metes and bounds, but a separation in 
estate and interest: for that would have-been the same legal effect 
go far as altering the status of the family was concerned, as a partition 
of metes and bounds.” 

` In neither of these Privy Council decisions was the right of a 
mother or wife of one of the members of the joint family to have 
a share in the joint family property under consideration, nor can 
their Lordships find that in Balkishen Das v. Ram Narain Sahu 
(supra) (3) the judgment of Mister J. on this question was,“ defi 
nitely overruled” as the learned Judges of the High Court stated. 

‘The learned Judges referred also to Sir Dinshah Mulla’s 
“Principles of Hindu Law” 7th Edition, paragraph 322, page 390, 
which deals with the question how partition is effected; the 
paragraph is part of chapter 16, which relates to the Mitakshara law, 

That paragraph obviously relates to the effect of partition on 
the tenure of the property: and it concludes with the statement, 
“the property ceases to be joint immediately the shares are defined 
and thenceforth the parties hold the property as tenants in 
common.” It is also pointed out that after the shares are defined 
the parties may divide the property by metes and bounds or they 
may continue to live together and enjoy the property in common 
as before. ` 

The contention on behalf of the appellants in the present case 
was that this passage relates only to the status of the members of 
the j int family after partition and does not touch the right of the 
wife of one of the members; for it was urged that even after a 
partition, which altered the status of the members of-the joint 
family, the wife of one of the members would be entitled to no 
more than maintenance as long as the members of the joint family 
continued to live together and enjoy the property in common 
as before. — 

This contention is said to be supported by the passage in the 
above-mentioned paragraph numbered (2) (ali) at page 391, which 
runs as follows :— 

'. (iii) Partition TE male coparceners entitles..the wife, 

I) (1866) 11 MIL A. 78. =~ 

(2) (r904) L. R. 301, A. 139 1148); L L. R, 30 Cale. 738 (751). - 

(3) (1903) L. R. 30 1. A, 139; 1, L. R, 30 Salc, 728. 
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mother, and grandmother - to “a share in the joint Sees 

{ss 315- 307) 3 they are not entitled to any such share until 
' partition.” - “a i 

It was argued on behalf of the ` ‘appellants that ~the word 

“ partition” in the last sentence must mean “ division,” as until the 

property was divided by -metes and boufids the wife would _be 
entitled to maintenance only. > ` S 

' Mitter J.. dealt with this matter at page 63 ‘of a W. R: im the 
Ee passage:— =. 

“Or suppose that Golaba, instead of appearing as an intervener - 

in the. Lower Court, as she diJ, under Section 73 of the Procedure . 


. Code, had brought ‘an action against them both for the arrears’ 


of Ler maintenance. which „would have, accrued subsequent to 
the decree of the Lower Court down to thé present day? What 


‘answer could they have’ given to such a, claim? Surely they 


could not :have pleaded, she was “riot entitled to. be maintained 
out of the estate, because- they -were- going to make over to her 
ashare of it. Such a plea would be absurd “on the very® face 
of it. She is -‘not to starve until the assigment is’ actually 


3 
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The decision of Mitter. J. in the above-mentioned’ case, ‘9 


W.R, 62, which is material to the matter now under consideration, — 


was that according’ to ' the Mitakshara law, the mother or the 
grandmother is entitled to a share when sons or grandsons divide 
the family estate between themselves, but.that she cannot be.. 
recognised as the owner of such share until the division is ‘actually 
made as she has,no i right in the estate except a right 
of maintenance. - 

In 1910 the High Court of Allahabad came to the same con- 
clusion in Beti Kunwar v, Janki Kunwar (1), Stanley €, J.-and 
Banerji J. held, at page 121, that :— 
` “It is only when the sons actually divide. the property and effect 


“a complete partition that the mother can get a share. There is 


nothing in the Mitakshara from which we may. infer,that upon a 
mere severance of the joint status of- a Hindu ee a mother can 
claim a share,” 

The abovementioned decisions of tte: J..and Stanley 
C. J. and Banerji J: were followed by the’ High ‘Court of Bombay 
in 1918 in the case of Raoji Bhikaji Kondkary. . Anant Lanman 
Kondhas (a). F 


' {D (1910) L L. R. 33 All. 118. j “ 
~ (a)"(1918) I. L. R. 42 Bom. 538. 
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In their Tonm opinion thë abovementioned décisions ne 
correctly represent the Mitakshara law on the matter’ now under 1935s 
consideration, for itis not suggested that there is any difference Saree Adai: 
in tbis respect’ between the rights of a TE and those of a mother walla 
or grandmother.” f T a. Dhanabati Bibi. 

_ The` result of the abovementioned coriclusion is that inas- i tae 
much as the preliminary decree in the ‘partition’ suit was not Sanderson. 





carried out and no actual division of the joint family property 
was, made, Dhanabati did not- become the owner of the share 
mentioned therein. i 4 

“Consequently Buckland, J. was right in holding that as Chunilal, | 
Motilal and his. two sons, Narendra and Basant, were parties 
to the mortgage suit (. No. toro of 1931) all persons who at 
the time of the decree had any interest in the joint ‘property were 
parties to the suit. and the decree . was. a valid, decree. 

“Dhanabati at that, time was not the’ owner of any share in the 
joint property and had no right of redemption. 

Fhe decision ` therefore of Buckland, J. that the suit was main- 
tainable under section 42 of the Specific Relief: ‘Act was correct, 
Their Lordships, however, are in agreement with the learned 
Judges of the Appeal Court that the declaration, which was made 
by Buckland J. was not in the proper form. This however is merely < 
a matter, of form and their Lordships are of. opinion that it should a 
be declared as follows :— z A 

< “Ie That, the mortgages in guein are valid afid- the’ decree 
- dated the 8th’ July, 1931, -and made in Suit (No. roto; of 1931 ) is 
valid and enforceable. x EE 

“TI. That the female defendants bad not at the- dais of: the said 
decree any right or title in orto the mortgaged property or any 

- intêrest, therein entitling them to redeem.” - 

Their Lordships therefore are of opinion that this appeal 
should be allowed, .the decree of the High- ‘Court -dated the 
sth of June, 1934, should be set aside and the decree made by 
Buckland, J,. dated the arst of ‘November, 1933, should be 
réstored, except that, the::declarations hereinbefore. stated should be 
substituted for the declarations contained in the said decree made 
. by Buckland, J. 7 A 

The respondent “Dhanabati Bibi must | “pay the - costs of 
the plaintiffs in,the “Appeal Court in India and of ‘thistappeal. 

: Their Lordships will humbly advise His Majesty accordingly. 

‘Watkins. and “Hutter Solicitors for the appellants. z 
S. P, K a E = Appeal allowed, - 
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Accounts, suit for, by legal representatives of the original brincipal— Liability" 
of agent—Limitation—Indian Limitation Act (IX of-1908), Schedule I, 
Article 89, ~ Liatility of surety, g P 


Defendant No -1 was appointed sani ey under the plaintifs father on 22nd 
December, 1414.. He executed a Kabuliat on 24th December, 1916 and furnished 
two sureties defendants 4 and 5 who executed a surety bond on 18th April, 1919. 
Plaintiff's father died on 13th August, 1923. Plaintiff who succeeded to his father 
executed an,Am-muktearnama in favour of defendant No. 17: On ajrd May, 1926 


a fresh Kabuliat was executed by defendant No.1 in favour of the plaintiff and 


he furnished two sureties defendants 2 and 3, who executed a fresh surety bond. 
Defendant No. 1 continued in service till sth September, 1927 when he was 
suspended and he was eventually. dismissed on the a3rd April, 1928. The present 
suit which was framed substantially as a suit for accounts with sevetal, other 
prayers was filed on the joth June, 1930 : 


Held, that Article 89 of Schedule I of the Limitation Act was applicable, 
A. C. Mukerji-v. The Municipal Board of Benares (1) distinguished. . 


That the agency created_by the contract by the plaintiff’s father terminated on 
the death of the plaintiff's father anda suit for account against the oe would 
lie until the expiry of three years from that date. 


That so far as the continuation of the service of the agent under the plaintiff 
after the death of the principal was concerned it should be regarded as an n agency 
under the heirs of the principal.” 


That Article 89’of Schedule I of the Limitation Act also contemplates suits 
for account by the legal representatives of principal and sect i 


Appa Rao v, Subba Rao (2) referred to. 
Held, also, (upon the terms of the surety bonds) that. defendaiits Zand 3 and 


|, also defendants 4 and 5 would be liable from the date. on 1 which ` ‘defendant No. I 


was first appointed till he was dismissed. a 
- Appeal by the Plaintiff. ~~ ; 


* Appeal -from Original Decree No. 302 of 1932, against. tle decree of Babu 


Upendra. Kumar Kar, Subordinate Jadge, Bua Court of Tippem, at Comilla, 
dated the 2and August, 1932. - 


(1) (1923) 1. L. R. 46 All. 175. > a a 
(2) (1926) 1 L. R. 50 Mad, 249 ; 51 M, L. J. 804. 
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Suit for accounts. 

The material facts appear from the judgment. - 8 

| Msssrs. Jogesh Chandra Roy, Santimoy Majumdar, Amarendra 
Mohan Mitra and Birendra Chandra Das for the Appellant, :- 
Messrs. Priya Nath Dutt; Ajit Kumar Dutt and Amiya Kumar 

di for the Respondents, 


' The judgment of the Court was as iow: i 

This appeal has been preferred by the plaintiff from a 
preliminary decree in a suit for accounts, During the pendency 
Of the appeal a final decree in the suit has been passed. The facts 
necessary to be statel are the following ; 

The defendant No. 1 was a Mukhtear in the services of the 
plaintiff's father Maharaja Birendra Kishore Manikya Bahadur, 
the ruling Chief of Tippera. He was appointed as such Mukhtear 
on the 22nd December 1914 and for this service he executed a 
Kabuliat on the 24th December 1916. In accordance with an 
order made on the 22nd December 1914, about the time. when he 


was Appointed, he furnished two sureties defendants Nos. 4 and 5, 


who executed a surety bond on the 18th April, 1919. The 
Maharaja died on the 13th August, 1923. Thereafter the plaintiff, 
Maharaja Bir Bikram Kishore Manikya Bahadur succeeded to the 


Raj and onthe 3rst March 1926 executed an Ammuktearnama- 


in favour of the defendant No. 1 authorising him to withdraw 
money and file petitions of satisfaction and also giving him certain 
other powers, On the 23rd May 1926 a -fresh Kabuliat was 
executed by the defendant No 1 in favour of the plaintiff in respect 
of his services, and as on the previous occasion when he had 
executed a similar Kabuliat this time he furnished two other 
sureties, namely, defendants Nos. 2 and 3 who- on the same date 
executed’ a fresh surety bond. The defendant No.1 continued 
in service tillthe sth September, 1927 when he was suspended 
and he was eventually. dismissed on the 23rd April, 1928, On 
the arat March, 1929 a notice of demand appears to have been 
served on the defendant No. x calling upon him to pay up the 
amounte due from him to the State and on his failure to comply 
with the said notice the present suit was instituted on the 3oth 
June, 1930. The suit was framed as a suit for accounts and in 
the schedules to the plaint, seven in- number, various items were 
set out aggregating to a sum of Rs, 10,000 and odd in respect of 
which it was said that the defendant No. 1 had-either committed 
defalcation or wad liable to make good the loss which had been 
caused to the State. In Schedule Ka were set out a number of 
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Civ. items representing dues under dècrees which the defendant No. 1 


1935. was alleged to have realised out of Court but had not paid to 
Wace Bir ‘the State. In Schedule Kha items were set out in, respect of 
Bikram Kishore decretal dues which the defendant No. 1 was alleged to have 

Wani Babadur taken out of Court but had not ‘credited into the accounts. In 
Jadab Chandra Schedule Ga a number of items were set out, in respect of which 
cua if was said that by reason of the default on the part of defendant 
No. 1 execution of decrees obtained with regard to. the amounts 

had become barred by lapse of time. In Schedule Gha a number 
of items were set out, in respect of which execution petitions were 
dismissed for default or for; want of Tadbir by the defendant No. I. 
And in schedule Uma a few rupees were mentioned as having 
e been taken either in cash or in court-fees and misappropriated 
by the defendant No. x. In the plaint it was also stated that 
after the demand had been made on the defendant No. 1 for 
putting in the total amount of Rs, 10000 and odd which had been 
found due from him on such accounts as were made, the defendant 
Nee, 1 did not comply with the demand andon that a fresh, loss 
to the extent of Rs, 1000 and odd was caused to the State. On 
these and similar other allegations the suit was laid. Written 
statements were putin by the defendant No. 1, the defendants 
Nos. 2 and.3 and the defendants Nos. 4 and 5. Having regard 
to the contentions that have been put forward in the appeal, it 
- is not necessary to refer to the contents of the written statements, 
It is sufficient to say that on the 22nd August 1932, the Subor- 
dinate Judge made a preliminary decree in the suit. The 
judgment: in accordance with which this decrae was made is 
anything but satisfactory. In it various findings of fact 
which were necessary to be arrived at in connection with the 
case were made, but they are scattered all over the judgment 
and it is difficult to form a clear idea as to what exactly the 
learned Judge intended to find. Indeed, with regard to some of 
the points it may be said that the findings are not possible of 
reconciliation. Inthe decree that was drawn up, there was no 
reference whatsoever to the liability of the sureties, namely, the 
defendants Nos. 2 and 3 and the defendants Nos. 4 and 5 alchough 
in the final decree that had been made in the suit such adjudica- 
‘tion on these questions which arose as between the plaintiff on the 
one hand and these defendants on the other had to be relied 
upon. Having regard to these facts, the case has presented some 
- difficulties but thanks to the arguments that have been addressed 
to us on behalf of the parties who , have appeared before ‘us | the’ 
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position in the end seemed to us to be perfectly clear. Inthe appeal, 
only the defendants Nos. 2 and 3 have appeared as respondents. 
The first question that has arisen for consideration in the case 
is about the period for which the defendant No.. 1 is liable for 
accounts. The Subordinate Judge has held that he is liable for 
the period commencing from the 13th August, 1923 (the date of 
the death of the plaintiff's father) to 23rd April 1928 (the date 
of the dismissal of the defendint No. 1): In other words that 
the said defendant is not liable for the period of his service during 
the lifetime of the plaintifi’s father. This finding has been 
arrived at by the learned Judge under issue No. 5 which was framed 
in this case. For reasons which would be found recorded by 
the learned Judge under that issue in his judgment, he came 
to hold that the defendant No. 1 was not liable for the pcriod 
commencing fromthe date of his first appointment and ending 
with the point of time at which the plaintiff’s father died. This 
conclusion of the learned Judge has been challenged on behalf 
of *the appellant, the appellant’s contention being that the 
defendant No. 1 is liable for the entire period of his service 
commencing from the 22nd December 1914, the date of his 
appointment and ending with the 23rd April 1928, the date on 
‘which he was dismissed. In order to establish this contention two 
positions have been taken up on behalf of the appellant. The 
first is that Art. 89 of the Indian Limitation Act, which presumably 
is the article which the learned Judge has applied to the case, is 
not really applicable but that the suit should be treated as governed 
by Article go. Article go is worded thus: “Other suits by 
principals against agents for neglect or misconduct—three 
years—when the neglect or misconduct becomes known to 
the plaintiff.” The argument, so far as this contention is con- 
cerned, is that the plaintiff did not stand in need of relief in 
the shape of a decree for accounts for the purpose of recovering 
the amounts which were due from the defendant No. r to him 
and also that the misconduct or neglect on the part of the defen- 
dant No. 1 which formed the allegations on which the suit was 
based came to light and became known to the plaintiff well 
within three years trom the date on which the suit was insti- 
tuted. It is upon these arguments that it has been contended 
that Article go is the correct article to apply to the case and 
in support of this contention reliance has been placed upon the 
decision in the case of 4. C. Mukerji v. The Municipal Board 
of Benares (x). ‘That was a-case in which the plaintifs claim 
(1) (1993) I. L. Ri 46 All, 175. 
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was for damages due to a loss sustained by him as principal 
such loss being directly traceable to disregard on the part of 
the defendant as agent of direclions issued to him regarding 
the conduct of. the business which the defendant was carrying 
on as such agent. Weare of opinion that the case aforesajd is 
easily distinguishable. In that case there was no question of any 
accounts being rendered. Here, in the present case, even a 
cursory examination of the plaint would show that although 
different items were mentioned in the different schedules to the 


‘plaint as forming items with regard to which the plaintiff asked 


for relief, the foundation of the entire claim was claim for accounts. 
The first and second prayers of the plaint, which are the only 
substantial prayers therein, are both based upon the Liability 
of the defendant No. 1 to render accounts and in those prayers 
the prayer was that the relief asked for should be awarded to 
the plaintiff on the footing of the accounts that were to be 
rendered. It is not permissible to the - plaintiff to alter the frame 
of the suit in the way in which he desires to do at the present 
stage in order to establish that not Article 89 but Article 99 is 
the Article applicable. 


It has been next argued that an “irrevocable agency”, I am 
quoting the words of the learned advocate who has appeared for 
the appellant, was created by the terms of the demand such as 
are evidenced by the Kabuliat which was executed by the defen- 
dant No. 1 in favour of the plaintiff's father, and that, in point 
of fact, that Kabuliat carefully read would show that the defen- 
dant No, 1 was holding service really under the State and that 
the death of the plaintiff’s father would not terminate the. agency 
which had been created in favour of the defendant No.1 by his 
first appointment. With regard to this matter, it is quite true 
that some of the terms of the said Kabuliat would indicate that 
the appointment that was being taken by the defendant No. 1 


was an appointment under the State of which the plaintiff's father 


was the proprietor. In so far, therefore, as the appointment 
was concerned, the defendant No,1 cannot plead that he was 
not an officer of the State of which the plaintiffs father was the 
proprietor but that he was merely holding service under the 
plaintiff’s father in his personal capacity. This question however 
is immaterial for it was an agency that was created, and agency 
in respect of which plaintifi’s father was the principal and the 
defendant No. 1 was the agent. That being the position, it 


_ cannot be disputed that the agency that was crested by the 


~ 
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contract between the parties was an agency which could last during oe 
the lifetime of the plaintifs father. With regard to this matter (935, 
the most authoritative decision to which reference may be made Maharaia Bir 
is the decision of the -Judicial Committee in the case of Vodin Bikram Kishore 
Chandra Barua v, Chandira Madhab Barua (1). That was a case Manny es 
in which an agent was appoinied by a certain person and thereafter ea 
that person died and the agent continued to hold service under —— 
the sons of the person who had made the appointment and had 
' died. Their Lordships of the Judicial Committee held that the 
agency that was created terminated at the death ‘of the principal 
and that with regard to that period a suit for account would lie 
until the expiry of a period of three years from that date and that 
80 far as the service of the agent after the death of the said 
principal was concerned it should be regarded as an agency held 
under the heirs of the said principal. That being the position, 
there can be no doubt that the two periods should have to be 
separately considered and ifa-suit for accounts in respect of the 
anteétior period is instituted more than three years after the date 
on which that agency terminated that suit for accounts must be 
regarded as barred. That this view has been taken of a matter 
like this in this Court in eeveral cases cannot be, disputed, As for 
‘instance, reference may be made to the case of Mohendra Nath 
Ghosh v. Jadu Nath Multik (a). There the defendant was a 
Gomasta of the plaintiff’s father and after his death in 1901, the 
plaintiff sued the defendant for accounts. It was held that the 
suit for accounts up to the time of the death of the plaintiff’s father 
was barred by Art, 89 having been instituted more than three 
years after the said date. The learned Judges observed thus: 
“ We, however, entertain no manner of doubt that Article 89 is the 
appropriate article, and that limitation began to run from the date 
of the plaintiffs father’s death. Section zor of the Indian Contract 
Act expressly says that an agency is terminated by either the 
principal or the agent dying, and the facts are that, the plaintifi’s 
father having died in 1308, that particular agency terminated by 
that event.” This view has also been taken in a more recent case 
namely the case of Sarashidala Dasi vw. Chuni Lal Ghosh (3), in 
which reference was made “to the decision of the Judicial Come 
mittee to which we have already referred. We are aware that in 
a decision of this Court in the case Of Kumeda Charan Bala wi 


(1) (1916) a1 C. W. N. 97 ; I L. R. 44 Cale. 1; 24 C. L. ]. sag. 
(2) (1908)9 C. L j. 107. 
(3) (1921) 26 C, We N. 320. 2 
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Asutosh Chatterjee (1), which, however, was a case in which 
the ‘agent having died’ a suit was instituted by the principal fur 
accounts against the heirs of the agent, one of the propositions that 
came up for consideration was whether’ Art, 89 having regard to 
its scope can be held to apply to a case where there is no relation- 
ship- of principal and agent as between the parties but that one of 
the parties was a representative of such principal or agent. The 
learned Judges in that case were of opinion that Art. 89 would not 
apply to such a case but some other article of the Limitation ‘Act 
would be applicable. The reasons that were given in that case 
have been considered in a decision of the Madras High Court in 
the case of Appa Rao v. Subba Rao(2) in which a number of 
decisions bearing upon this point were considered and we are 
in agreement with what bas been observed in that case, namely, 
that the omission of any mention of legal representatives in the 
words under “Description of suit” in Art. @g dces not mean 
that the article is not intended to apply to a suit against the legal 
representatives. We are of opinion that having regard -to° the 
decision to which we have referred, Art. 89 is the proper article 
to apply to the suit and that the learned Judge in holding that the 
accounts in respect of the period pricr to the death of the plain- 
tiffs father were barred has taken the right view cn tke question 
of limitation which arose in this case. 

The second question which arose for consideration is “about 
the period for which the defendants Nos. 4 and 5 would be liable 
as-sureties, The learned Judge has held that these defendants 
would be liable for the period commencing with the 13th. August 
1923, the date of the death of the plaintifi’s father and up to the 
31st. March 1926, the date on which the Ammuktearnama was 
executed. - In other words, he has held that for the period during 
the lifetime of the plaintiff’s father the claim for accounts as 
apainst the defendants No. 1 being barred these sureties, the 
defendants Nos, 4 and 5, are not also liable for that period and 
the learned Judge has also held that because on the 3tst. March 
1926 an Ammuktearnama was executed by the plaintiff in favour 
of thé defendant No. 1 and that Ammukteainama enabled the_ 
defendant No. t to do such acts as the withdrawal of monies, the 
filing of petitions for satisfaction and so on, these--defendants ate ` 
not liable for what the defendant No. t may have done in connec ` 
tion with such works and, therefore, these two defendants will 


a 


(1) (t912) 16 C, L. f. a82; 19 COC, W.N. 5 
(2) (1926) I, La R. 50 Mad .249. 
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only be liable for the period afore-mentioned. We are of opinion 
that the learned Judge was entirely wrong in the view that he 
has taken in respect of both these matters. The liability of the 
defendants Nos. 4 and 5 has to be ascertained upon the terms 
that are contained in the surety-bond which they executed. That 
surety-bond states as follows: “If. upon adjustment of accounts 
any money is found due to the State or if any kind of claim or 
decretal dues be barred by limitation or if any suit be lost on 
atcount cf the laches of the Muktear or if any money of any 
kind be found due to your State on account of any wrongful act 
such as defalcation etc. on his part and if the Muktear does not 
"pay the said sum amicably within three months, you will be entitled 
to realise your entire dues from us.” : The cause of action 
upon this stipulation would arise when the defendant No. 1 served 
with a notice of demand in respect of moneys due from him on 
various accounts would fail to comply with the demand, and not 
before. It is difficult to see how any other view can be tiken 
in respect of the liability of the defendants Nos. 4 and ṣ5. That 
being the position, there can be no question that no parè of the 
claim which the plaintiff may have established as against the 
defendant No. 1 can be regarded as barred as against the defen- 
dants Nos. 4 and 5. It is quite true that having regard to 
the provisions of Art. 89 -of the Limitation Act, it will not 
be possible for the plaintiff to realise a part of bis claim, 
namely, the part which relates to the period antecedent 
to the date when he came to take the State as heir to his 
father but that fact is immaterial, having regard to the terms of 
the document to which we have just referred. We are, therefore, 
of opinion that the plaintiff would be entitled to enforce his rights 
under the surety-bond in respect of the amounts which the defen- 
dant No. 7 may be liable for the entire’ period commencing from 
the date of his appointment and ending with the date of his 
dismissal. ad 

"The third question which arises for consideration is the ques 
tion of the liability of the defendants Nos. 2 and 3. The learned 
Judge has held that the said defendants are liable for the period 
commencing from the 13th August 1923, that is to say, the date 
‘of the plaintifi’s father’s death, up to the 23rd, April 1928, the 
date of the dismissal of the defendant No. r. The contention 
“of the appellant is that this conclusion of the learned Judge is 
not right and that the said defendants should be held liable for 
the entire period of the service of the defendant No, 1 just as 
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the defendants Nos. 4 and 5 are liable. We have read the surety- 
bond which was executed by the defendants Nos. 2 and 3 and it - 
cannot be denied that it is upon thé terms of that -bond that 
the liability of the said defendants will have to be determined. 
It appears that in that bond reference was first made to the fact 
that the, defendant No. 1 had been serving as a Muktear 
after being appointed to that post in accordance with 
an order passed on the 22nd December 1914. Now, this refere- 
nce, therefore, was to the first appointment of the defendant 
No. 1, namely, the appointment that he came to hold under the 
father of the plaintiff. Then it was stated in the document 
that the said sureties would remain liable for the acts done ` 
by the said Muktear since his appointment and up to date, as 
well as for his acts which will be done by him in future in 
accordance with the terms set out in the Kabuliyat which was 
executed by the defendant No. 1 on the oth Jaistha 1336, that is 
to say, the 23rd May 1929. It should be remembered that this 
snrety-bond was also executed on the oth Jaistha 1336 correspon- 
ding to 23rd May 1929. The terms recited above can only mean 
that not only would the sureties remain liable for the period of 
service of the defendant No.1 during bis second appointment 
but also for the period which had preceded. That being the 
position, the liability of these two defendants also should be held 
to extend from the date on which the defendant No.1 was first 
appointed and right up to the point of the tlme when he was 
dismissed. The considerations which weigh with us in holding 
that defendants Nos.4 and 5 were similarly liable do, in our 
opinion, apply with equal force to the case of the defendants Nos, 2 
and 3. Anything said by the learned Judge to the contrary 
must be regarded as overruled, 

Then comes up for consideration another question and that 
really is a question which has got to be very caretully considered. 
The learned Judge has- held that all these four defendants are 
jointly and severally Halle fora sum of Rs, rooo/-and no more, 
Though there are certain passages, at least one passage in the 
judgment of the -learred Judge which indicates also a contrary 
view, it seems to us fairly clear that what the learned Judge 
intended to find was that it was for an aggregate sum of Rs, roco/: 
and no more that all these defendants will be jointly and severally 


_ liable. On behalf of the appellant on the other hand it has been . 


contended that it should be held that all these defendants should 
be jointly and severally -liable for the entire amount which would 
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be found due from the defendant No. 1 for the entire period of Civ. 
his service in the State. The question is as to whether either of 1935. 
these two views and if so which is correct and if not what is the nei Bir 
correct view to take of the situation. It will appear fromthe Bikram Kishore 
-words used in the two surety-bonds that so far as the bond Momoi Panandt 
executed by the defendants Ncs. 4 and 5 are concerned that bond naka 
opens with the words that the sureties who were standing sureties a 
were doing so in accordance with an order dated 22nd December 

1914 and in referring to that order it was stated that immoveable 

properties of the value of Rs. rooo/- or personal surety for the 

said sum had been ordered to be furnished asa guarantee for 

discharging the duties of the Muktear ; and later on in the 

same document it was stated thatif upon adjustment of accounts 

money is found due from the defendant No. r and the latter 

does not on demand pay it up, the plaintifs father would be 

entitled to realise his entire dues from the sureties; and again in 

another part of the document it is stated that the sureties would 

remain responsible for the acts which the defendant No. 1 might 

do in contravention of the terms of the Kabuliat which he had 

filed and if in consequence ‘thereof any injury or loss is caused 

to the State. If reference is made to the other surety-bond, 

namely, the one which was executed by the defendants Nos. 2, 

and 3 in favour of the plaintiff it will be found that first of all 

the appointment of the defendant No. r as Muktear is referred to 

. and the order of the 22nd December 1914 is also referred to 

and then it is stated that immoveable properties of the value of 

Rs, rooo/- or personal liability for the said sum had been 

-ordered to be furnished as a guarantee for discharging the duties 

of the Muktear and soon and ‘thereafter it was said thus: “We 

of our own accord and in Gur personal capacity,” etc. This 

latter expression is not a happy translation of the original which 

really means “for themselves stand surety for him, (that is to say, 

the*defendant No. 1) for the said sum of Rs. 1000.” Thereafter, 

follow other terms and conditions which taken together would 

indicate that the intention of the parties was that the sureties 

‘would remain liable for the entire amount that may be found 

due from the defendant No. 1 just as was provided for by the 

.terms of the other surety-bond, The question is what in these 

Circumstances should be held to be the meaning and intention 

of the parties with regard to the liabilites-of the two sets of sureties, 

We have been referred to a principle of construction which has 

been followed in authoritative decisions; This -principle of 
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construction was laid down by Lord Esher M. R. in the case of 
Ex Parte Dawes: In re Moon, (x) in these words: “If the 
recitals are clear and the operative part is ambiguous, the recitals 
govern the construction., If the recitals are ambiguous, and the. 
operative part is clear, the operative part must prevail, If both 
the recitals and the operative part are clear, but they are inconsis- 
tent with each other, the operative part is to be preferred.” It 
should be remembered, however, that this case was one in which 
a deed of composition was being. construed. It is well-known 
that the principles of construction so far as surety-bonds are 
concerned are somewhat different from the principles which 
should be adopted for construing any other documents. A surety- 
in the eye of law is a- favoured debtor and we shall presently 
refer to the wel-recognised canon of construction so far as surety- 
bonds are concerned, but in the meantime we must refer. to the . 
other two cases which have been brought to our notice in support 
ofthe construction which the appellant has advanced, One -of 


-the cases is Holiday v, Overton (2) in which it was held that the 


plain effect of the operative part of the deed cannot be cut down 
by the recitals, The case, however, was One in which a settlement 
deed had to be construed. The third case is Zugleby v. Swift, (3). 
That was a case of a bond executed by certain persons. On the 
facts, it was a case converse to the present one. There, a bond 
had been executed by the defendants for a sum of £ 1coo/- and 
in a body of the bond it had ‘been stated that the obligor had. 
been required to furnish two sureties under the penalty of £ sooj, 
and on the strength of this last-mentioned recital it was argued 
that although “the bond was for a sum of £ rooco/- the fact that 
two sureties with penalties of £ 500/- each had been called for it 
should be held that the recitals are contrary to the operative part 
and therefore the bond should.be taken as a bond executed. for 
£ soo[- only and not, £ 1000), The learned Judges went into 
this matter and held that the mere fact that in the recitals. the. 
amount for which sureties had been called for had been mentioned 
would not mean that after such requisition had been made the 
parties had not changed their minds or in other words, that it 
was not possible for the obligor to execute a bond for £ 1000} 
And having regard to the clear terms of the operative portion, 
the learned Judges were unable to hold that the mere fact that, 
sureties had been asked for £ 500/- would counteract the operative 


(1) (1886) 17 Q. B.D. 975; (2) (1852) 14 Beav. 467. 
(3) (1833 .10 Bing. 84, f o£ . 


VoL. LAI, | - HIGH COURT. 


‘part which is plain and clear an] stated that the bond was taken for 
a debt of £ 1000. The true principle with regard to construction of 
surety-bonds appears to be this that “the operative part of a 
guarantee is Hable to be controlled by the recitals, at least where 
| the latter are plainly inconsistent therewith, but not otherwise, 
though it seems a covenant of indemnity, unlike a release or 
guarantee, is not to be restricted by its recitals.” See, Halsbury’s 
Laws of England Vol. 15 Art. 908. 

Having regard to the fact that the recitals plainly indicated that 
the sureties had come to execute these bonds on the requisition 
which the principal had made, calling upon the agent to furnish the 
sureties, who would remain liable to the extent of Rs. 1000, and 
no other amount being mentioned in the bonds but only a general 
statement about litbility for the entire amount for which the 
defendant No. r would be found liable, and having regard also to 
the fact that in this latter bond, though not in the former a distinct 
statement is to be found limiting the liability of the sureties to 
Rs. fooo only and it not being apparent that two different kinds of 

liability were contemplated and reading the two bonds in their 
entirety we think it should be held that the intention of the parties 
~ was that the executants would remain liable for each bond up to the 
extent of Ra. roco and no mote. 

We have been asked on behalf of the defendants Nos. 2 and 3 
to. hold that though there were two bonds ‘executed, the learned 
Judge’s view should be supported on the footing that it was only 
Rs, 1000 that was cought to be guaranteed by these two bonds. We 
are unable to accept this confention either and for the simple reason 
that there is nothing to show that the second bond, the one that 
was executed by the defendants Nos. 2 ‘and 3 was being taken in 
substitution for the bond which the defendants Nos, 4 and 5 had 
previously executed ani which continued in force and was to com 
tinue in force right up to the time when the appellant’s service in 
the state terminate], 


We are of opinion, therefore, that neither the view taken by the 
learned Judge nor the contention urged on behalf of the parties 
before us can be accepted tut that it should be held that the two 
sets of sureties were liable, each to the extent of Rs. 1000 and no 
more. ‘That is all that we have to say in connection with the con- 
tenfions that have been advanced in this appeal. : 

The result, inour opinion, is that the decree from which ‘the 
appeal has been preferred should be modified and in lieu of that 
decree jt should be ordered that accounts be taken of the work of 
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the defendant No.1 for the period commencing from the 13th 
August, 1923, the date of the plaintiff’s father’s death up to the 23rd 
April, 1928, the date of the dismissal of the defendant No, 1, the 
said defendant being held liable to render accounts for the said 
period ; and that the defendants Nos. 2 and 3 andthe defendants 
Ncs. 4 and 5 be declared liable for the period commencing from 
22nd December, 1914, the date of the defendant No. 18 appoint- 
ment as Muktear to the a3rd April, 1928, the date of the defendant 
No. 165 dismissal ; but that such liability in respect-of each of the 
two sets of defendants abovenamed wculd be joint and several 


_ liability for Rs. roco and no -more. If such accounting as has 


already been had in respect of the liability of the defendant No. 1 
after the preliminary decree passed:in this suit by the Court below 
has disclosed a liability of the defendant No. 1 which would be 
sufficient to cover-the liabilities of these two sets of defendants it 
will not be necessary to have a fresh accounting or any further 
accounting in respect of the period antecedent to the date of the 
death of the plaintifs father. But otherwise a further accounting or 
fresh accounting in respect of that period will also have to be made. 
The order as to costs made by the Court below in the decree 
appealed from will stand. 


aw 


On the basis of the conclusions which we have recorded as above 
a final decree in accordance will have to be made by the Court 
below. It is superfluous to state that the preliminary decree which 
the Court below made having been varied by this Court in this way 
the final decree that has also been made is hereby set aside. 


As regards the costs of the appeal the appellant will be entitled 
to his costs from all the respondents, hearing fee in the appeal being 
assessed at 5 gold mohurs, 


PR, Appeal allowed in part : 


Preliminary decree varied, ` 


Vor. LXIi.] so atcH ebi, l 


CIVIL REVISION. 


Before Mr. Justice Khundkar. 
LAXMI BHANDAR, LTD. 


tv, 
PURNA CHANDRA DUTTA BANIK,.* 


Verification of plaini—Registered Company—Verification by secretary— 
‘Verification authorised by memorandum of association—Such, verification 
if to be accompanied by affidavit ~Civit Procedure Code (Act V of 1908), 
Orders VI Rules 14 and 15 and XXIX R IL 


A verification of plaint, verified by the Secretary of a Registered Company, 
which was authcrised by its memorandum of association is valid within the 
requirement of Order XXIX Rule 1 of the Code of Civil Procedure and no 
affidavit is required in such cases as is required by the provisions of Order VI 
Rule 14 of the Civil Procedure Code : 


Sreenath Banerjee v. East India Railway Company (1) and Delhi & London 
Bank v, A. Oldham (2). 


Application for Revision under Section 25 of the Provincial 
Small Cause Courts Act, by the Plaintiff. 


Mr, Hemendra Chandra Sen for the Petitioner. 
No one for the Opposite Party, 
The judgment of the Court was as follows; 


Khundkar, J. :—The petitioners who are a Company registered 
under the Indian Companies Act brought a suit against the opposite 
party for recovery of a sum of Rg, 42-14-3 pies alleged to be due on 
a bond. The plaint in the suit was signed and verified by the 
Secretary of the Company. 

By an order dated the 13th March, 1935, tLe learned Munsiff 
directed the plaintiff to file an affidavit testifying to the fitness of 
the Secretary to verify the plaint. The direction not being complied 
with the learned Munsiff ordered the plaint to te struck off. It is 
against this order that the present Rule is directed. 

On behalf of the petitioners it was submitted that the case of the 
International Continental Caoutchoue Compagnie v, Mehta & Co, (3) 
referred to in the judgmént does not support the proposition that 

* Civil Revision Case No. 539 cf 193%, against the decision of Babu PAN 


Dutta, Munsiff, 2nd Court, Gopalganj (Faridpur) with Small Cause Court powers 
dated the 28th March, 1935. 


(1) (1894) L L. R. 22 Cale. 268, 
(e) (1893) I. L. Ra 21 Calc, 60; L. Re 201, As 139, 
(3) (1927) 31 G, W, N. 1030, 
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when a pleading is signed or verified bya person other than the 
plaintiff, the authority of that person to sign or verify must in every 
case be established by affidavit. That cate proceeded really upon 
Rule 12 of Chapter VII of the Original Side Rules of this Court and 
applies only to suits within the Ordinary Original Civil Jurisdiction 
of this Court. 

The relevant provisions in ‘the Code of Civil Procedure are 
Order VI Rules 14 and 15 and Order XXIX Rule r. It was con- 
tended that inasmuch as Rules 121 and 122 of the Articles ‘of 
Association of the plaintiff company empower the Secretary to do 
all acts necessary for the conduct of suits and especially mentions 
verification of pleadings as one of those acts and inasmuch as there 
is an averment in the pleint to that effect, the case of Sreenath 
Banerjee v. East India Railway Comfary (1) applies and no 


.affi javit was necessary. 


Reliance wis placed on the case of Delhi and London Bank v. 
A. Oldham (2) in which it was teld by the Judicial Committee of 
the Privy Council that where a Manager of a Banking Company 
acting under a power of attorney which authorised him to sue for 
debts due to the Company executed a power of attorney appointing 
the accountant of the bank to be its attorney at a certain place, 
the latter was competent to sign and verify a plaint even though his 


“power did not contain express words authorising him to sue for 


debts due to the Bank. 

The present case falls within tke principle enunciated in these 
two decisions. The'plaintiff in this case was a registered company 
and the memorandum of association clearly empowers the Secretary 
to verify plaints In my judgment the i of Order XXIX 
Rule 1 were satisfied. : 

In the result the Rule is made absolute, the order of the-learned 
Munsiff is set aside, and it is directed that the suit be posters and 
heard according to law. 


P. R. ; . — Rule made absolute. 
» (1) (1894) 1. L. R. 22 Cale, 268. 
(2) (1893) I. L. R. 21 Calc. 6o (P. C.) ; L. R. 90 L A. 199. 


VOL LK.) "wide Gore. ; 
APPELLATE OIVIL. =. 
i Mr. Justice S. N. Guha and “Mr, peste: 
A R. F. Lodge. 


CHAIRMAN OF THE COMMISSIONERS OF THE 
BARUIVUR MUNICIPALITY, 
Y, l 
SIVADAS ROY CHOUDHURY AND OTHERS.* 


Assessment of tax by a Municipality —Suit to declare such tax illegal and 
ultra vires — Public oficer appointed to perform the duties of commisstoner— 
Bengal Municipal Act (HI B. C. of 1884), Section 66(b)—Notice under sec- 

Hon 80 of the Code of Civil Procedure (Act V of 1908), if necessary —Perso- 

nal tax, if can be imposed joinily—Beneal Municipal Act, Section 85(a). 

Per Curtamı Ina suit to declare an assessment of tax bya Municipality, 
ultra vires and illegal, when the assessment complained of was made before the 
supersession of the Municipality and before the appointment of a public officer to 
pegform the duties of Commissioner under section 66(b) of the Bengal Municipal 
Act, the notice as contemplated by section 80 of the Code of Civil Procedure 
was not required to be served on such officer. 

Per Henderson; F. :—lf a public officer is appointed Chairman of a Muni- 
cipality or a public officer is appointed under the provisions of section 66(b) of 
_ the Bengal Municipal Act to perform tbe duties of Commissioner it is not neces- 
sary to serve notice on him under section £o of the Code of Civil Procedure. 

An assessment cf personal tax as prescribed under section 85(a) of the 
” Bengal Municipal Act is to be rade according to the circurnstances and property 
“of each individ ual assessed and the imposition of such tax jointly i is illegal. 

* Whena person is taxed up to the maximum amount allowed tinder the 

Bengal Municipal Act, imposition of further tax on such person Is illegal. 

Appeal by the Defendant. 
The material facts appear from the following judgment of 
Henderson, J.:—-This appeal is by the defendant who isthe 
Chairman of the Baruipur Municipality. The plaintiffs instituted 
the suit in order to obtain a declaration that a certain assessment 
was illegal. In order to understand the first argument made on 
behalf of the appellant itis necessary to note that the Commis. 
sioners of the Municipality were superseded and the Circle Officer 
was appointed under the provisions of section 66(b) of the Bengal 
Municipal Act to perform the duties of the Commissioners. 


| 


4 * Letters Patent Appeal No. 11 of 1934, against the judgment of Mr. Justice 
A. G. R. Henderson, dated the 14th June, 1934 in Appeal from Appellate Decree 
No. 2022 of 1931, against the decree of Babu Surendra Nath Roy, Subordinate 
Judge, 4th Court, 24-Perganas, dated the 8th May, 1931, affirming that of Babu 
Amulya Gopal Chatterjee, Munsiff, and Court, Baruipur, dated the 17th Novem. 
ber; 1930. h i 
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lt was contended on behalf of the Chairman tbat the suit should . 


have been dismissed because no notice was served -on the Circle 
Officer under the provisions of section 80 of the Code of Civil 
Procedure. Neither the Munsift nor, the Subordinate Judge came 
to any definite conclusion on this point; but it has been argued 


before me on both sides and I am already of opinion that no notice . 


was necessary. It is quite clear that if a public officer is appointed 


Chairman of a Municipality it is not necessary to serve notices on ` 


him as such. It was, however, argued that a notice ought to have 
been served in this cage because the Municipal Commissioners had 
been superseded. It isa mere accident that the person appointed 
to perform their duties under the provisions of section 66(b) was a 
public officer. Any person or persons might have been so appointed. 
There is nothing in the Act to suggest fhat such person or persons 
become public cfficers. The effect of the supersession is that the 
Commissioners vacate their office and their property vests in Gov. rn- 
ment during the period of supersession. It might perhaps ke 
atgued that in a suit concerned with Municipal prorerty it is neces- 
sary to serve a notice on the Secretary of State ; but the ‘Circle 
Officer in carrying out the duties of the Commissioners was not 
acting as a public officer. 

In the second place, before the suit came on for hearing the 
supers’ ssion was over. The plaintiffs then amended their plaint and 
made the present appellant the defendant in the suit. It is not even 
pretended that he was entitled to any notice. The effect cf the 
amendment was practically to institute a new suit. I entirely agree 


with both the Courts below that in these circumstances even if the - 


Circle Officer was entitled to nolice the present appellant cannot 
defeat the suit on the ground that no such notice was given. 

On the merits of thecase there can be no question that the 
personal tax imposed on the respondents under section 85(a) of the 
Act was illegal, It was imposed jointly on them and some other 
petsons who were not even named. Itisa personal tax and the 
assessment is to be made according to the circumstances and pre- 
perty of each individual assessed. ‘This alone on more persons than 
one, This was the view taken by Mr. Justice Mitter in 


the case Jvadip Singh, Jamadar v, Chairman, Muktagacha 


Municipality (1) and I iespectfully agree with his decision, 

Another objection to the assessment was that the plaintiffs were 

already personal-y taxed up to the maximum amount allowed under 

the Act. This ground alone is sufficient, to dispose of the point 
(1) (1928) 32 C, W. N. 1170, 


AN 


y 
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and Mr. Mitter did not rely on any other alleged illegality with 
regard to this assessment, 


It was also contended that the suit should not have been 
dismissed with regard to the latrine tax. I do not propose to say 
anything with regird to the merits of the contention because Mr, 
Mitter has pointed out that in the appeal to the lower appellate 
Court this was not made a ground of appeal; on the other hand, 
the decree obtained by the plaintiffs was a decree to the effect that 
"“ the assessment on the plaintiffs be declared invalid.” The latrine 
tax is not a tax made on the plaintiffs at all; under section 321 the 
Commissioners may levy fees on the holding. It is not a personal 
tax at all and its realization is provided for by section 322, It is, 
therefore, not at all clear that-the plaintiffs were given any relief 
with regard to the latring tax. That is probably why no -appeal was 
made with regard to it in the lower appellate Court. 


The present appeal fails and is dismissed with costs. 
The appellant asks for leave to appeal. This is granted. 


” Messrs, Sarat Chandra Roy Choudhury and Radhica Charan 
Chatterji for the Appellant. 


Messrs. Atul Chandra Gupta and Kashi Nath Mitler for the 
Respondents. 


The judgment of the Court was follows : 


This is an appeal from the judgment of our learned brother Mr. 
Justics Henderson, dismissing an appeal from the concurrent deci- 
sions of the Subordinate Judge and the Munsiff in a suit by certain 
rate payers, the respondents in this appeal, against the Baruipur 
Municipality, for declaration that an assessment of tax made by the 
Municipality, between September to December, 1928,was illegal and 
ultra vires ; and for setting aside the said assessment, 


The questions decided by the learned Judge of this Court were 
two: that the suit could not be dismissed for want of notice under 
the provisions of section 80 of the Code of Civil Procedure, and 
that the personal tax imposed on the phintifs in the suit under 
section 8s(a) of the Bengal Municipal Act was illegal. 


So far as the first question was concerned,it bas to be mentioned 
that after the assessment in question sought to be challenged in 
the auit, the Baruipur Municipality was superseded under section 65 
of the Bengal Municipal Act, and a Circle Officer was appointed by 
the Government, to perform the duties of the Commissioners of the 
Municipality, as provided by section 66 of the Act. In yiew of 
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the position, about which there can be no question, that the assess- 
ment of tax by the Municipality, which was ‘sought to be declared- 


ulira vires and illegal, was made before the supersession of the- < 


Municipality, and before the appointment of the Circle Officer to : 
perform the duties of the Commissioners, ‘the notice as contemplated 
by section 80 of the Code of Civil Procedure, was not required to 
be served on the Circle Officer performing the duties of the Com- 
missioners of the Baruipur Municipality, under section 66 of the 
Bengal Municipal Act. As has been authoritatively laid down by- 
their Lordships of the Judicial Committee of the Privy Council, in 
Rebati Mohan Das v. Jatindra Mohan Ghose (1), it is only where 
the plaintiff complains of some act purporting to have been done by 
a public cfficer in his official capacity, that notice is enjoined. The 
fact that the assessment complained of was made before the super- 
session of the Municipality, is sufficient for the purpose of holding 
that section 80 of the Code of Civil Procedure could not possibly 
apply to the present case. The decision of the learned Judge that 
the suit was maintainable without giving notice to the Circle Officer 
under section 80 Civil Procedure Code must, therefore, be 
upheld. s 


The decision of our learned brother on the second question. 
raised before him, must also be affirmed on the ground stated by 
him, that the personal tax imposed on the plaintifts in the suit under 
section 8s (a) of the Bengal Municipal Act was illegal, 


It appears that a point was raise] in the second appeal ‘to this 
Court, on the question of imposition of latrine təx. The point was E 
not raised before the primary Court or before the Subordinate 
Judge on appeal, and as such could not be allowed to be raised in 
second appeal. The learned: Advocate forthe respondents in tbis 
appeal has no objection on behalf of his clients to the observation 
contained in the judgment of Mr. Justice Henderson to the effect 
following, being deleted : 


“ On the other hand, the decree obtained by the plaintiffs was 
a decree tothe effect that the assessment on the: plaintifis be 
declared invalid. The latrine tax is not a tax made on the plaintiffs 
at all; under section 32: the Commissioners may levy fees on the 
holding. It is not a personal tax at all and its realization is provided 
for by section 322. ‘It is therefore not at all clear that the plaintiffs 
were given any relief with regard to the latrine tax. That is prob- 


¢ 


(1) (1931) L'R. 611. A. 171 ; 59 C. L. J. asa. 
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ably why no appeal was made with regard to it in the lower ial 
appellate Court:” and we give that direction, as we agree with the 1935. 


learned Advocate for the appellants in thinking that the observa- Chairman of the 
tions quoted abov:, are likely to give rise to difficulties in future. Commissioners of the 
Baruipor Muni- 
In the result, the appeal is dismissed with costs. 


ai 
Pe R... Appeal dismissed. Sivdas Roy 
S < “Choudhury. 

Before Mr. Justice J. R. E. Cunliffe and Mr. Justice 
A, G, & Henderson. 

Civit. 
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v. Syaa 

a g November, 28, 20, 

DINANATH MESTARI AND OTHERS, December, 6. 


Suit for rent against recorded tenants—Previous unnotified purchaser of 
thetenure not impleaded ~Effect—Annul ment of an under-tenancy under 
Sec. 167 of the Bengal Tenancy Act (VIN of 1885)—Whether the under- 
tenant can set up the unimpleaded purchaser as a shield against annulment. 


Property vests in an auction-purchaser from the date of sale and not from 
the date of the confirmation thereof and such purchaser becomes Hable for 
the rent payable in respect of the property from the date of the gale. 


Obiter: In order to get arent decree, it is not enough for the landlord 
to implead the recorded tenants only if, in fact, the interest of any of them 
passed to a third person, unless there are circumstances to show WA the tenants 
impleaded represented the whole estate. 


Faridpur Loan office Ltd. v. Nirods Krishna Ray (1), approved. 
Profulla Kumar Sen v Nawab Sir Salimulla Bahadur (2), dissented from. 


Where the auction pu-chaser of a tenure sold in execution of a decree for 
rent annulled, under section 167 of the Bengal Tenancy Act, 1885, the interest 
of an under-tenant and sued for reccvery of the property in the latter's posses- 
gion and the under-tenant raised the plea that the decree for rent in execution 
whereof the plaintiff purchased the tenure was not a rent decree inasmuch 
as only the recorded tenants were impleaded in the suit, but the interest of 
one of the recorded tenants had already, prior to the institution of the rent suit, 
passed in auction-sale to a third party who was not impleaded in the rent 
suits 


*Appeal from Appellate Decree No. 198 of 1933, against the decree of 
Baby Abioas Chandra Ghose Hazra, Subordinate Judge, and Court, of Bakarganj, 
dated the 19th September, 1932, reversing the decreé of Babu Bilas Chandra 
Banik, Additional Munsiff of Perojpur, dated the 18th March, 1931. 


(1) (1928) I. L, R. 56 Cale 462, (a) (1918) 23 C. W, N.-s90, 
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Held, that such third party’s purchase not haying been known to the 
landlord in the rent suit and the same not having been confirmed till after the 
institution of the rent sult, the under-tenant was not entitled to set up such 
third party’ s auction-purchase asa shield against an n annulment under section 
167' of the Bengal Tenancy Act, 


Where there was circumstantial evidence to justify an inference that A was 
a mere Benamdar, unless tke final Court of fact considers that evidence it 
cannot be said that it has properly reversed the decision of the trial Judge 


(that A wasa mere Benamder). 


Appeal by the Plaintiff. 
Suit for recovery of possession. 


The facts of the case will appear from the judgment of the 
Court. 


Messtis. Gunada’ Charan Sen and Adbinas Chandra Ghose for 
the Appellant. 


Messrs. Satindra Nath Roy Choudhury and Surajit -Chandra 
Lahiri (for the Deputy Registrar) for the Respondents. ` e 
l C A. V. 


The following judgments were delivered ; 


Henderson, J: Thisis an appeal against the decree of the 
Lower Appellate Court dismissing the plaintifl’s suit for, Khas 
possession. It was originally argued before Mr. Justice R., C. 
Mitter and it has now come before us on a reference by him. The 
substantial point urged before us is whether a decree, in execution 
of which the plaintiff alleges that he purchased a certain tenure, wag 
a rent decree or a money decree. F 

The landlords instituted the suit against the recorded ‘tenants 
on the rsth April, 1920. They put up the holding- to sale and it 
was purchased by the plaintiff on the 7th April, 1922. He obtained 
possession on the arst July, 1922. It appears that the interest 
of one of the tenure-holders Sashi was put up to sale in execution 
ofa money decree and purchased by one Kunja on the rath 
November, 1919. The sale however was not confirmed till the 
7th September, 1922, (that is to say, after the plaintifl’s purchase) 
and he did not obtain delivery of possession until the 2nd Decem- 
ber, 1922. The contesting defendant No. 1 had an interest which 
was annulled by the plaintiff by the service of a notice under the 
provisions of Section 167 of the Bengal Tenancy Act, 


Now it is not suggested that the landlords knew of Kunja’s 
purchase in the execution gale. Jt has accordingly been contended 


Vor. LXİŁJ iad Court, 


on behalf of the appellant that inasmuch as the recorded tenants 
were all made parties to the rent suit, the tenure passed at the- 
sala, Jn support of tbis contention reliance was placed upon 
the decision in ‘Profulla Kumar Sen vy. Nawab Sir Salimulla 
Bahadur (1). On the other hand itis contended on behalf ‘of 
the contesting respondent that only the right, title and interest of 
the judgment-debtors passed on the authority of the case Farid pur 
Loan Office, Limited v, Nirode Krishna Ray (2). 


It is to Le observed that although Kunji’s purchase took place 
before the institution of the rent sult, the sale was not confirmed 
until long after, But the property vests ina purchaser from the 
date of the sale and not from tLe date of the confirmation and 
he would be liable fur the rent from the date of the sale. 


The point at issue 1s whether the landlord in order to obtain 
a rent decree must sue all the actual tenants or whether it is 
enough if he sues those whose names are recorded in his Sherista. 
The ĉase ‘of Prafulla Kumar Sen v. Nawab Sir Salimulla 
_ Bahadur (1) which was decided by Mr. Justice N. R. Chatterjea 
and Mr. Justice Newbould is an authority in favour of the appellant. 
The learned Judges observed as follows s— 


“The property sold was described as an entire tenure ; and 
as the decree was obtained by the plaintiff against the recorded 
tenants, we think that what was intended to be sold and was sold 
was the tenure itself, and not merely the interest of the defendants 
Nos. 1 tO S.ccsseseeseeeee¥V@ are of opinion that the entire tenure 
including the intérest, if any, of defendant No. 6 passed by the sale 
to the plaintiff” l < 

On the other hand the case of Faridpur Loan Office, Lid. v. 
Nirode Krishna Ray (2), which was decided by Rankin C. J. and 
Mr. Justice Page lays down that itis not enough for the landlord 
to implead the recorded tenants if, in fact, the interest of any of 
them passed toa third person unless there. are circumstances to 
show that the tenants impleaded represented the whole estate. 

- In this connection we need only say that as at present advised 
we should be disposed to agree with the judgment of Mr. Justice 
Page. But in our opinion itis not necessary to pursue the matter 
any further or to consider whether we should refer the case 
toa Full Bench, as we are not satisfied that it was open to the 
defendant No, 1 to raise this defence at all, 


(1) (1918) 23 C.W. N 560, 
(2) (1928) I. L. R. 56 Cale. 462. 
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Civit, The defendant No. 1 does nct claim thrcugh Kunja. The 

1935. effect of the decision of the Lower Appellate Court is that Kunja 
Ramesh Chandra 1S Hable fcr the rent, although Kunja was not a party to tLe suit. 

Guha The defendant No. 1 bas no direct interest in the matter and merely 
Dinanath Mestari, wishes to put forward Kunja as a shield. ; 

= Now there isa most important question on which the Courts 

Henderson, F. 4 | E DEN ` 
anaana below differed. The contention of the plaintiff is that Kunja 


was a mere Benamdar and the learned Munsiff found in bis favour; 
but this decision’ was reversed by the learned Subordinate Judge. 

‘ No doubt the question ‘whether the transaction was a Benami or 
notis a question of fact. Eut we find it difficult to say that the 
judgment of the learned Judge isa proper judgment of reversal. 
All he says is this: “Iam afraid there is no evidence in the 
circumstances to hold that Kunja was a Benamdar for Sasbi.” 
There was certainly circumstantial evidence to justify an inference 
that Kunja ‘was a mere Benamdar and unless the final Court of 
fact considers that evidence, it cannot be said that he has properly 
reversed the decisidn of the trial Jucge. It is therefore not 
possible to hold that this question of fact has been properly 
determined. Hadit been necessary to decide the point, we should 
have been compelled to remand tLe cate for further consideration. 
There can be no doubt that if the finding of the learned Munsiff 
is correct, the tenure passed to the plaintiff, The delivery of 
possession to Kunja was cply symbolical and he could not recover 
possession from the plaintiff without instituting a suit for a declara- 
tion of his title. It does not appear that he has ever attempted 
to do so and it may well bethat such a suit has now become 
barred by limitation. In these circumstances it would be rather 
strange if defendant No.1 could defeat the plaintiff’s claim by a 
mere assertion that Kunja has an interest in the holding. 

We are of opinion that without obtaining a declaration in the 
presence of both the plaintiffand Kunja that Kunja has an interest 

7 in the tenure and is liable for rent, such a defence is not open 
to him, 

The result is that this appeal must be allowed, the decree of 
the Lower Appellate Court set aside and that of the Court-of first 
instance restored. 

The defendant No, t will pay the ccsts to the appellant in 
all Courts. 


Cunliffe, J :—I agree, 
PUR, Appea? allowed, 
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CRIMINAL REVISION. 


Before Mr. Justice R. E. Jack. 


ABINAS CHANDRA KUMAR 
- De l 
DHANI BUKSH MAHAMMAD* -4 


Pledge of ornaments on loan—loan paid off—Ornaments not returned but 
pawn denied and ornaments misapprop: tated — Conviction, if sustainable — 
indian Penal Code (Act XLV of 1860), Section 407 ~Clerical error in the 
frame of charge, if would affect conviction. 


Where the finding of the Magistrate was that the accused instead of returning 

-the ornaments that were pledged to him, belonging to the complainant, just after 

he paid off the loan cCenied the pawn altogether and misappropriated the 
ornaments : 

Held, that these findings were sufficient to convict an accused under section 
408, Indian Penal Code. 

That as there was no dispute as to the amount payable by the accused to the 
complainant, he was criminally liable. 

When there is a clerical error in the form of a charge but it appeats that the 
accused has not been prejudiced thereby it would not affect the orders passed by 
the Magistrate. 

_ Application for Revision by the Accused, under sections 435 and 
439 Of the Code of Criminal Procedure. 


The material facts appear from the judgment. 


Messrs. S. K. Basu, Ramdas Mukherji and Debabrata Mukherji 
for the Petitioner. 


No one for the Opposite Party. 
The judgment of the Court was as follows: . 


This Rule was issued on the Deputy Commissioner of Jalpaiguri 
and the opposite party to show cause why.the conviction of and the 
sentence imposed on the petitioner should not be set aside. The 
grounds set out in the petition are (1) That on the findings 
arrived at by the learned Magistrate himself the conviction is illegal ; 
(2) That the Magistrate having in effect found breach of trust 
having been committed in respect of the pledged ornaments the 
‘conviction under section 4c6 Indian Penal Code in respect of the 


* Criminal Revision Case No 899 of 1935, against the “order of J. Younie, 
Esq., Sessions Judge of Jalpaiguri, dated 8th ‘uly, 1935 affirming that of S.A, 
Majid, Esq , Magistrate, 1st class, Jalpaiguri, dated the 15th May, 1995. 
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charge as framed inthe case is not maintainable ; (3) That the 
Court should have treats] the case as one of a civil nature; 
(4) That in the absence of acleir finding that the petitioner had 
acted dishonestly in violation of a trust the conviction under 
section 406 is not sustainable ; (5) That the learned Magistrate 
failed to consider if the facts and circumstances of the entire case 
precluded the possibility of the petitioner having acted in the 
bonafide belief that the (he?) had a lien on the pledged ornaments ; 
and lastly, that the elements necessary to constitute the offence 
charged have neither been found nor established by the-evidence. 
The case for the prosecution is that the complainant had taken 
a loan of Rs. r2 from the accused by pawning two gold earings with 
him ; that on the 24th February last the complainant went to the 
house of the accused and paid the sum of Rs, 17-4 annas which was 
due to the accused ; that the accused accepted the amount and 
went insidé the house to bring out the ornaments but returned 
without them and asked the complainant to come on the next day ; 
that on the next day the complainant went to the house of fhe 
accused and asked for the ornaments but that the accused denied 
having ever lent any money to the complainant or having taken any 
ornaments as security forthe loan from the complainant. On all 
these points the findings are against the accused except that the 
Magistrate stated that evenif he did not deny the pawn altogether 
he committed misappropriation as he did not return the ornaments 
on the payment of the amount due as he should have done accord- 
ing to the contract between the parties. He finds that the accused 
did not return the ornaments perhaps with a view to misappropriate 
them entirely or to extort further money from the complainant by 
retaining them. He finds that the complainant paid off the entire 
dues of the accused amounting to Rs. 17-4 annas but that the 
accused did not return the ornaments belonging to the complainant 
which he should have done forthwith and that the accused 
instead of returning the ornaments to the complainant denied the 
pawn and misappropriated the ornaments. These findings appear 
to be sufficient for the conviction of the petitioner under section 406 
inasmuch as they show that the accused Cishonestly, used or dis- 
posed of the property in violation of the trust created by a contract 
express or implied the trust being the deposit of the ornaments as 
security for the-loan. i: 
As regards the second point it is true that there is an error in the 
form of the charge. But the error appears to be a clerical error, 
The charge states that the accused took Rs. 17-4 annas as the 
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principal and interest of a loan given by him on the pawn of two 
gold earings but that he did not return-the ornaments and thereby 
committed breach of trust cf the money and committed an offence 
punishable under section 406. This appears to bea clerical error 
in the framing of the charge. The fact is that the ornaments were 
entrusted to the accused ` and that he committed breach of trust of 
them in not returning them after the payment of the loan. There 
iş, therefore, no substance in this ground asthe accused has not 
been in any way prejudiced by this clerical error in the framing of 
the charge. 


The third point is that the dispute is one of a civil nature. It is 
true that cases of this kind are not generally admitted in a Criminal 
Court, as generally there is some dispute about the amount payable, 
the Criminal Courts are reluctant to take up cases of this nature. 
On this ground I had some hesitation in discharging the Rule. But 
in this case there is no dispute as to the amount payable : there is 
no evidence whatever that there was a dispute at the time of the 
transaction. So that although on the facts found the accused would 
be civilly liable there is no doubt that he is also criminally -liable 
under section 406. 


As regards the fourth point itis clearon the findings of the 
learned Magistrats that the petitioner acted dishonestly in the 
violation of the trust and therefore, the conviction under 
section 406 is sustainable. 

As regards the sth point it is clear on the finding of the learned 
Magistrate that it is impossible to hold that the petitioner acted in 
the dona fide belief that he had a lien on the pledged ornaments, 
The elements necessary to constitute the offence appear to have 
been found and there is evidence in support of the findings, 


The Rule must, accordingly be discharged, 
Pa Re Rule dissharced, 
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APPELLATE CIVIL. 
Before Mr. Justice D. N. Mitter and Mr. Justice D. N. Rau. 


Cd 


RAM KRISHNA PRODHAN 
F Ve 
SRIMATI KOUSALYA MANI DASI AND ANOTHER.* 


Surrender — Hindu widow-—Efect of surrender on previous alienation ‘by 
widow. 


Per curiam: A Hindu widow's estate is determined by surrender of her 
estate, i 


Per D. N., Mitter, F: A Hindu widow's estate is nota life estate but it is 
an estate of inheritance io herself and to the heirs of her husband. She represents 
the estate absolutely for some purposes Her estate determines not only on 
het death butalso by her own voluntary act which causes her ciyil death, 
that is, by surrender of her life cstate. While in the enjoyment of the estate 
a Hindu widow may give, sell or transfer the estate for her own life ordinarily 
but this sale or gift is liable to be questioned by the reversioners if ly her 
voluntary act she causes her death. 


Per Rau, ¥, A Hindu widow's estate is not an estate for life, being, 
amongst other incidents, terminable by such events as remarrlage, adoption and 
surrender, 


Per D. N. Mitter, 9: There must be a total surrender in favour of. the 
next reversioner by the widow in order to make the surrender valid: The 
circumstance that a small portion of the inheritance is retained by the widow 
at the date of the surrender, does not make the surrender invalid, if substantially 
on the terms of the deed of surrender everything which belonged to her husband's 
estate was intended to pass. 


Rangasami Goundan v, Nachiappa Goundan (1); Sureswar Misser v, 
Maheshrani Misrain a) and Sakharam v Thama (9) 1eferred to. 


A Hindu widow can acclerate the succession to her husband’s estate by 
relinquishing to his reversionary heir, who may be female, the whole or the 
whole less than what is necessary for her maintenance. 


Vytla Sitanna v, Marivada Viranna (4) and Sirtajt v. Ramjas (5) 
referred to. f 


Fer curiam * When a Hindu widow, who has made an alienation of her 


*Appeal from Original Decree No. 250 of 1931, agains the decree of Babu 
Surendra Nath Sen, Subordinate Judge, srd Court, of Midnapore, dated tbe 


_ 29th July, 1931, 


(1) (1918) 29 C. La J. 539; L L. R. 42 Mad, 5291 L. R 46 L A. 72, °’ 
(2) (1920) L. R. 471. A. 233; 41 C. L, J. 443. 

(3) (1927) I. L. R. st Bom. r019. 

(4) (1934) L R. 611, A, aco; 59C L. f. 354, 

(5) (1923) I. L. R. 46 All. sg, 
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~ deceased husband’s estate in excess. of her powers, that is, without justifying 


` 


necessity, subsequently makes a (bonafide—per Rau J ) surrender of her estate 
tothe nearest reversioner, who may be a female and consequently takes a life 
estate only, the reversioner may challenge the alienation at once ; that is, such 
alienation ceases to have effect as soon as the widow's estate is extioguished by 
the surrender. 


The opinion of Page |, in ee Kamini Roy v. Bhabani Nath Ray (1) 
followed. 


v. Bhagaban (32) explained. 


(The Madras and Allahabad High Courts have adopted that he must wail 
until the widow’s death.) 


Per Rau, F : Though the reversioner may challenge the alienation at once, 
if in any particular case, its strict enforcement leads to injustice, the Court can, 


in setting aside the alienation, impose such terms, as it mks fit, in order to 
compensate the alieneco. 


Per D.N.. itter, F: A Hindu widow has power apart from any necessity 
to.create’an interest In her busband’s estate which will continue during her own 
lifegor to put it more accurately which will continue so long as she does 


not destroy her life es'ate by her own voluntary act or so long as she is not dead 
or civilly dead. 


The object of Hindu Law is to prevent improper alienations by the widow 
or other limited owner. If the alienation is for necessity the surrender does 
not affect the allences. Í 


“Per curiam. The alienee who deals with a limited owner without any 
enquiry as to the necessity takes a risk in case of surrender by the widow which 
has the same effect as her death, 


Fer D. N, Kitter, $ : Remarks made in ‘the course of discussion have less 
weight than even obiter dicta of Judges in a particular case. 


Appeal by Defendant No. 1. 


Suit for declaration of title. 
The material facts appear from the judgment of Rau, J. 


Messrs. Gopendra Nath Das and Lala Hemanta Kumar (for Mr. 
Amar Nath Rat) -for the Appellant. 


Mr. Saroj Kumar Maity for the Respondents. | vo 
Ci A. Ve~ 

The following judgments were delivered ; 

D. N. Mitter, J, :—This isan appeal by defendant No. 1 and 
arises out of. a suit brought by the plaintiffs who are the daughters 
of Bhgabat to whom the properties in suit belonged for declaration 
of title to the half share of the plaint properties, to a decree for 


(1) (1925) 1. L. R. s2 Cale, 1018-. ae 
(a) (1920) 1. L. R. 48 Calc, 605-(611) ; 32C. L. J. 286. ~ 


< Remark of Mookerjee, J, during discussion in the case of Syed Mohsenuddin | 
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Cmr. 


aj recovery of possession after such declaration for partition of the 

1935. properties by metes and bounds and for costs, The suit has been 

ee partially decreed by the Subordinate Judge and a preliminary 

Prodhan decree for partition has been passed. Hence the appeal by 
Sm. Ra Mani defendant No. 1. 

Dasi. A genealogical table has been appended to the plaint (see page 8 


D. N. Mitter, y, _ PartI of the Paper-book) and shows ;the relationship between the 
oaii parties to the suit, 


MADHAB PRODRAN (deceased). l 
| 


| | 
ai (deceased) Khetra ara (deceased) 
| | | 
Gobind Prodhan Ramkrishna Prodhan, 
| defendant No. 2 defendant No. 1 
Ye | | 
First wife Second wife Third wife l 
Doulati (deceased) Sreematya Rupa Bewa, ~Sreematya Annada Bewa, 
defendant No. 4 , defendant No 5 
e 
| | | | 
Son Daughter Daughter Daughter . 
Sital Prcsad Sreematya Sreematya Kausalya, Sreematya 
(deceased) Dhattrimoni plaintiff No. 1 Padmabati Dassi, 
plaintiff No. 2 


It is necessary to state a few salient facts in order to understand 
the question of law which falls for determination in this appeal. 
“They are these —0On the 8th July, r192% a deed of adoption was 
executed by Bhagabat Pradhan in favour of defendant No. 1 and 
three days later Bhagabat died. On the 13th August, 1920 the deed. 
of adoption was presented for registration. Defendants Nos. 4 and- 
5, the two surviving widows of Bhagabat viz. Rupa Bewa and 
- Annada Bewa put in objections to the registration of the deed. 
Sital Prosad, son of Bhagabat predeceased his father. Defendant. 
No. 5 the youngest widow of Bhagabat started proceedings under 
section 107 of the Code of Criminal Procedure. An enquiry was 
held on the 11th September, 1920. There was village arbitration 
with the result that four documents were executed: (1) One 
Nadabi deed was executed by Rupa Bewa defendant No. 4 in 
favour of defendant appellant on the 29th September, 1920 Ex. E 
page r. By this document on receipt of Rs. 560 for maintenance, 
pilgrimage etc. she gave up her rights to the inheritance. On the 
same day she also executed a deed of relinquishment Ex. E, page 4 
(Part 11). By this document she received 5 bighas 19 cottahs as 
life tenant and three bighas absolutely. The third and fourth 
documents were executed by defendant No. 1 confirming the grant 
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of these properties. They are Ex. E page 7 Part II and Ex. J 
page 9 Part II and are both dated the zand October, 1920. By 
these two documents defendant No. 1 conveyed 5 bighas 19 cottahs 
etc. of mourasi mokarrari Jal lands to defendant No. 5 Annada Bewa 
for life and 3 bighas of lands absolutely to the said defendant 
respectively and the proceedings under seclion 107 of the Criminal 
Procedure Code terminated. The younger widow wanted to rip open 
these transactions and on the 23rd December, 1929 defendant No. 5 
instituted a suit fora declaration that defendant No. 18 adoption 
was invalid and for a further declaration that the Nadabi deed was 
an invalid and fraudulent document The suit was numbered as 
Title Suit No. 140 of 1920, On the oth January, 1922 the suit was 
dismissed for default. In this suit the co-widow was joined asa 
party. On the 3oth January, 1923 defendant No. 5 disposed of the 
properties obtained by her from defendant No.1 by two separate 
kobalas one in favour of Niranjan Bera (Ex. A) and the other in 
favour of defendant No, rı (Ex. A, page 17 Part II). She sold 
5 bighas 19 cottahs to defendant No. 1 for Rs. 500 and out of this 
sum of Rs. soo Rupees 200 was applied in liquidation of her costs 
in Title Suit No. 140 of 1920 and the balance was paid in cash. We 
will have to advert to this document (Ex. Ar) again when consider- 
ing one of the questions of law which falls for determination in 
this appeal. 

Another chapter of events must now be narrated. The plaintiffs 
Nos. r and 2 as remote reversioners instituted a suit on the zoth 
November, 1923 fora declaration that the adoption was not valid. 
The suit was decreed on the 30th November, 1925 as the eee 
was not proved. 

On the 20th February, 1926 the two widows of Bhagabat defen- 
dants Nos. 4 and 5 executed a deed of surrender in favour of the 
plaintiffs, the two daughters of Bhagabat they being the next rever- 
sioners (See Ex. 1, page 31 Part Il) and the present suit was brought 
by the plaintiffs on the strength of this deed of surrender for the 
reliefs indicated in the beginning of the judgment. 

The defences to the suit were (1) the surrender was a partial 
surrender and therefore invalid under the Hindu Law. 
= (2) Assuming the surrender was valid the daughters cannot 
get possession so long as the widows are alive and the suit for 
: possession is premature. The Subordinate Judge framed thirteen 
issues in the suit which are to be found at pages 5g and 60 of the 
judgment. After taking evidence he has granted a partial decree in. 
favour of the plaintiffs, 
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eni In this appeal by the defendant No. 1 two questions have been 
1995s debated before us. It is-aigued in the first p lace that the surrender 
Ram Krishna is not a total surrender buta partial cne and is invalid under the 
_ Prodhan Hindu Law. That there must be a total surrender in order to make 


the surrender valid is now firmly established by the pronouncement 
SA of their Lordships of the Judicial Committee in several recent 
D, N. Mitter, F. cases, sce Goundan’s Case (1); Sureshar Missir’s case (2), It 
~~ appears however that while the defendant took in bis written 
defence the plea of partial surrender he did not state specifically 
what part of the estate of Bhagabat has been omitted from the 
deed of surrender. Ilis contended before us that about 7 Bighas 
of lands recorded as belonging to Bhagabat’s estate has not been 
included in the deed. This was. not the objection which was taken 
in the trial Court. In the trial Court reference was made only 
to C. S. plot No. 22. From tLe settlement record it appears that 
it measures .s6 acies only. With regard to this plot it appears 
that this plot has passed out of the family on the basis of & COI 
promise decree to which defendant No. r and his father was a 
party, see Ex, 6, page 55 Part II. But even if it te supposed 
that the widows hada subsisting interest in the same at the date 
of the surrender it was such an insignificant part of the inheritance 
that it might be disregarded as substantially on the terms of the 
deed of surrender every thing which belonged to’ Bhagabat was 
intended to pass [see Sakharam v. Thama (3)|. In para 3 of the 
deed of surrender page 32 Part If it was expressly stated that the 
widows relinquished whatever in‘erest they had in the estate of 
their husband. . In para 4 of the deed the r.versioners were asked 
to take possession of “all moveable and immoveable properties 
left by our husband.” There can be no doubt therefore that the 
widows intended to surrender the entire inheritance in favour of 
their daughters. In this case the alienation was in favour of the 
daughters who take life estates. The principle of Hindu Law 
that a widow can accelerate the succession to her husband’s estate 
by relinquishing to his revcrsionary heir the whole or the whole 
less than is what is necessary for her maintenance, applies although 
the heir to whom the estate is transferred is a female and conse- 
quently takes a life estate only. See Vytla Sifanna v. Marivada, 
-(4). See also Sartaji v, Ramjas (5). 


vV 
Sm. Kousalya Mani 
Dasi. 


(1) (1918) L. R. 461. A. 72; 1 L. R-42 Mad. 523; 29 C. L, J. 949. 
(2) (1620) L. R. 47 l. A. 223; 41 C. L. J. 493. i 
(3) (1927) I. L R gı Bom 1019. 

(4) (1934) L. R. 61 I, A. 200; 59C. L. J. 354. 

(5) (1923) J. L. R. 46 All, 59, 
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We agree with the Subordinate Judge that there was a valid sur- 
render. On this finding a very important question of Hindu Law 
falls to be dertermined. That question is this :—Whether the plain- 
tiffs are bound by the alienation by the widows who made the sur- 
render in excess of their powers i. e. not for justifying necessity, so 
long as the widows are alive, in other words, whether they are bound 
by the alienation by Ex. Ar in favour of defendant No. 1 and Ex. A 
in favour of Niranjan Bera who is no party to the suit during the 
life-time of the widow3? The Subordinate Judge has not deter- 
mined the question for reasons which muy best be expressed in 
his own words which follow: “If the defendant No. 1’s purchase 
of 6 Bighas of land from defendant No. 5 by kobala Ex. Az be 
bonafide and for valuable consideration no question of refund 
of that consideration money arises for the land would be allotted 
to the plaintiff’s share in the partition and defendant No. 1 would 
be competent like Niranjan to sue fir it in a suit separately framed 
for the purpose.” Niranjan is no party to the suit; we are not 
ther®fore concernei with the alienation by Ex. A. It is argued 
for the appellant that the trial Court should not have left the 
determination of the question ina separate suit but should have 
decided it in the present suit. Astothe genuineness and bona. 
fide of Ex. Az there can be no question on the evidence before 
us. Atthe same time it appears that the alienation was not for 
justifying necessity. That being so we are asked by the appellant 
to hold that the alienation of lands covered by Ex. Ar cannot 
be challenged by the plaintiffs so long asthe widows are alive 
for the alienation cven if unauthorized is good during the widows’ 
life time ; on the other hand it is said on behalf of the respondent 
that the widows’ surrender of their busband’s estate ‘has the effect 
of causing their civil death and should have the same effect as if 
the widows had died a natural death and the alienation can be 
challenged at once. There is divergence of opinion in this Court 
on the question but the Madras, the Allahabad and the Patna 
High Courts have taken the view contended for by the appellant ; 
while in this Court Mr. Justice Page as he then was. taken the 
view favourable to the respondent. Mr. Justice Walmsley on 
the other band being of opinion that the view contended for by 
the appellant is right. There was a difference of opinion between 
Walmsley J. and Page J. and although there was an appeal under 
section rs of the Letters Patent the question now in controversy 
was not decided: Prafulla v. Bhabani (1) We have the diff- 


(1) (1925) |. L. R. s52 Calc, 1018, 
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cult task of deciding inthe present case which of the conflicting 
opinions is right. 

It is necessary to premise at the outset that the theory of 
surrender by a Hindu widow of her husband’s estate in favour 
of the entire body of reversioners for the time being is one which 
finds a place in the texts of Hindu law and it is not correct to say 
as has been said by Kumaraswami Sastriyar J. that the whole 
doctrine of surrender and consequent acceleration of the rever- 
sioners has- no basis in Hindu Smritis but has been evolved by 
Courts of justice on general principles of jurisprudence, Vaidyanatha 
v, Savitri (1). So far.-as the Bengal School cf Hindu law is 
concerned the theory of surrender or relinquishment finds support 
in the ancient Smritis. See the following text of Katyayana quoted 
in Dayabhaga Chapter XI section 1, para 56. 


BHAI Hye SEs AAT wea FES | 
wales apa hel arate CENAJ: | 


which has been translated thus :— m 
“The childless widow preserving unsulied the bed of her 
lord and abiding with her venerable protector should enjoy 
the property with moderation until her death. After her the 
heirs should take it”’—Chap. XI. section: para 56. Jimutvahana 
evolves out of the above text of Katyayana the rule that the persons 
who would be the next heirs on failure of prior claimants succeed 
to the residue of the estate remaining after her use of it upon 
the demise of the widow in whom succession has vested in the 
same manner as they would have succeeded if the widow’s right 
had never taken effect. As has been pointed out by Sir Asutosh 
Mookerjee J. in Debi Prosad v, Golap Bhagat (2) the words 
used by Jimutuahana i 


"atetea tel afart AR, craft catita sme JRE | 
(if her right ceases or never takes effect) are comprehensive enough 
to include, not merely the case of the death of the widow, but all 
cases where her right ceases; in other words, the reversioners 
take the estate, not merely when the widow dies, but also when 
her title is extinguished, for instance by renunciation, remarriage 
or the like.” It has beén an accepted principle of Hindu law 
that the widow can destroy her life estate in her husband’s 
inheritance by surrendering the entire estate in favcur of the 


(1) (1917) L L. R. 41 Mad. 75 (90) F. B. 
(2) (1913) I, L. R. 40 Cale. 721 (779); 17C. L. J. 499 (598-9). 


+ 
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immediate reversioners for the time being. .The earliest case that 
I have been able to discover is Frotap Chunder v, Joy Monee (1) 
where Trevor and Campbell JJ said this:—“We think it admits 
of no reasonable doubt that under Hindoo law a Hindoo lady in 
possession can relinquish, and by relinquishing anticipate for the 
reversioners their period of succession.” In Behari Lal v. Madho 
Lai (2) Lord Morris in delivering the, judgment of the Judicial 
Committee explained the theory of relinquishment in these words : 
“It may be accepted that, according to Hindu law, the widow 
can accelerate the estate of the heir by conveying absolutely and 
destroying her life estate. It was essentially necessary to withdraw 
her own life estate, so that the whole estate should get vested at 
once in the grantee.” The scope of the doctrine of surrender 
has been more fully explained in the more-recent decision of 
their Lordships of the Judicial Committee in the Gounden case 
(3) where their Lordships point out “that it is the effacement of 
the widow—an effacement which in other circumstances is effected 
by*actual death or by civil death—which opens the estate of the 
deceased husband to his next heirs at that date. Now there can- 
not bea widow whois partly effaced and partly not so” If the 


surrender means the self-effacement of the widow, the destruction 


of her life estate or the withdrawal of her life estate it would seem 
to follow logically that it should have the same consequences as 
if the widow had died, and just as the reversioner would be per- 
mitted to challenge alienations without necessity on her death it 
would seem that it would be open to him to challenge the aliena- 
tion immediately on the surrender of the life estate. 

This brings me to consider the decision of the Madras 
High Court in Kotlapalli Subbamma’s case (4), in which 
it was held that a surrender by a Hindu widow of her 
interest in her husband’s estate in favour of the nearest 
male reversioner cannot affect alienations which were made 
by her prior to the surrender and which though not binding 
on the reversioners were binding on her during her life. It is 
necessary to analyse the reasoning on which;this decision is founded. 
At the time when this decision was given the view taken by Mr. 
Justice Bhashyam Ayyangar one of the most eminent Judges of the 
Madras High Court prevailed viz. that on the adoption by a widow 


(1) (1864) 1 W. R. 98. 

(a) (1891) L. R. 19 1. A. co; I, L, R. 19 Calc. 236 241). 

(3) (1918) L. R. 461. A. 72; 1. L. R. 42 Mad. 523 ; 29 Ç, L. J. 529. (545). 
(4) (1915) I. L. R. 39 Mad. 1035. 
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kadang although it destroyed the widow’s estate it could not affect prior 
1935- alienations made by the widow in excess of her authority which 
=> , KA f 

Ram Krishna ÊNUTEd during her lifetime. See Sreeramulw’s case (1). A large 
Prodhan part of the decision in Kottagali’s case (2) is based on the analogy 


Sm. Kauia Mani between the effect of adoption ona Hindu widow’s estate and the 
i. effect of surrender in favour of the nearest reversioner and as the 
D. N. Mitter, y Jaw prevailed in Madras jhen was that adoption did not affect 
m prior alienations during the widow’s lifetime, surrender could not 
be placed on a higher footing. But this view of Mr. Justice’ 
Bhashyam Ayyangar was overruled by a Full Bench of the Madras 

High Court in the case already referred to: Vaidyanatha v, Savithri 

(3) Sadasiva Aiyar J observed :-—~‘'The artificial mediaeval 

doctrine of a widow having no full power of alienation and the 
consequent doctrine superimposed by the Bengalee lawyers on 

this doctrine, namely, the doctrine of acceleration of the reversion 

through a surrender by the widow of her rights as her husband’s 

heir (this second doctrine having been adopted for South India 

also by the Madras High Court) cannot, in my opinion, be pushed 

to the extent to which Mr. Narasimha Rao wishes that they should 

“be extended, namely, so asto defeat the claims of alienees for 
value who as Sir Bhashyam Ayyangar said in Sreeramulu v.s 
Kristamma (1), were entitled to be protected in their” reasonable. 
expectation that they obtain a transfer valid for the widow's life 

except in the case of remarriage.” (See 39 Mad. 1040). Iam 

not unmindful of the fact that even after the decision of the Full 

Bench in 41 Madras 75 with regard to the effect of adoption on 

prior alienations by the adopting widow the Madras High Court 

has stuck to the view taken by Mr. Justice Sadasiva Aiyar and 

Napier J. in 39 Madras, see Welakanti v, Ivatury (4), (Coutts 

Trotter C., J, and Krishnan J.) Another reason given at the end 

of the judgment in 39 Madras, is that the reversioner can stipulate 

for a right to be maintained out of the husband’s property for her 

lifetime and this shows that sho does not become civilly dead by 

the surrender nor does she cease to retain the status of widowhood. 

It is now established by the pronouncement of the Judicial Com- 

mittee that the circumstance that a small portion of the inheritance 

is retained by the widow for her maintenance does not make the 


(1) (1902) L. L. R. 26 Mad, 142. i 
(2) (1915) I. L. R. 39 Mad. 1035. 

(3) (1917) I. L, R. 41 Mad. 75 (F. B). 

(4) (1925) 1. L. R. 48 Mad, 933. 


Von. LXIL] HIGH COURT., 


surrender invalid. The widow can by her own voluntary act cause 
her civil death. As their Lordships of the Judicial Committee 
putit: That is to say she can so to speak by voluntary act operate 
her own death. See Gounden’s case (1) and Sureshwar Missers case 
(2), These Madras decisions above referred to as Page, J, observed 
in Prajulla v. Bhabani (3) are vitiated by two fallacious assumptions 
The learned Judge obseived; “In my opinion, the ratio decidendi 
of these two cases in substance was the same, namely, that 
during the life-time or widowhood of the widow unauthorised 
alienations by the widow made while she was in the enjoyment of 
her widow’s estate are valid and unimpeachable. With great respect 
to the learned Judges who decided those cases the reasoning upon 
which the decisions rest, in my. opinion is vitiated by two fallacious 
assumptions : (1) that a Hindu widow inherits from her husband 
an estate fora term which is co-terminous with her life-time or at 
any rate with her widowhood ; (2) that while sheis in the enjoy- 
ment of the estate a Hindu widow possesses adso/ute power to 
alidhate the property, or any part thereof, fora # which does 
not exceed the period of her litettme or of her widowhood. No 
doubt, an estate inherited by a Hindu widow from her husband 
in some cases has been loosely described as her “life estate” or 
an “estate for her widowhood,” but such expressions must be read 
with reference to the context in which they appear, and for the 
reasons which I have stated in my Opinion the estate which passes 
to a Hindu widow by way of inheritance from her husband subsists 
until it is determined by the happening of some event which, 
according to the principles of Hindu Law, puts an end to it, It 
is settled law that one of the events which effect the determination 
of a widow’s estate isthe surrender of her entire interest in the 
inherited property to the next reversioner.” 

I agree in the reasoning of Mr. Justice Page. A Hindu wijow’s 
estate is not a life estate but it is an estate of inheritance to herself 
and to the heirs of husband: Kolita v, Kolitani (4). She repre- 
sents the estate absolutely for some purposes. Her estate deter- 
mines not only on her death but also by her own voluntary act 
which causes her civil death i, e. by surrender of her life estate. 
I agree with Page J. when he considers it a fallacious argument 
to say that while inthe enjoyment of the estatea Hindu widow 


(1) (1918) L. R. 461 A. 72; I L. R. 42 Mad. 593; 29 C. L. J. 529. 
(2) (1920) L. R. 47 1. A. 293; 41 C. L. J. 423. 

(3) (1gas) I. L. R. sa Cale. 1018. 

(4) (1879) L L. R. 5 Cale. 776; 6C. L. R. gaa; L, R7 LA. rg. 
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bas absolute power to alienate the property fora term which does 
not exceed her lifetime. In my opinion she may give, sell or 
transfer the estate for her cwn life ordinarily but this sale or gift 
is liable to be questioned by the reversioners if by her voluntary 
act she causes her death. The power of a Hindu widow to deal 
with her limited estate has been likened to that of a shebait of 
an endowment and we have the recent pronouncement of the 
Judicial Committee in Ram Charan v. Naurangi (1}—"a Mohant 
has power (apart from any question of necessity) to create an 
interest in property appertaining to the Math which will continue 
during his own life, or to put it perhaps more accurately, which 
will continue during his tenure of office of Mohant of the Math.” 
Their Lordships inthe same case laid down at page 131: “In 
each case the operation of the purported grant is -effective and 
endures only for the period during which the Mohant had power 
to create an interest in the property of the Math.” Applying what 
has been said with regard tothe Mohant of a Math toa Hindu 
widow’s estate we may say that the widow has power apart Trom 
any necessity to create an interest in her husband’s estate which 
will continue during her own life or to put it more accurately 
which will continue so long as she does not destroy her life estate 
by her own voluntary act or so long as she is not dead or civilly 
dead and the passage inthe Dayabhaga quoted before would seem 
to place both kinds of death on the same footing. 

The ‘Allahabad High Court has taken a similar view, similar 
lo the Madras High Court. In Zachmi v. Lachho (2), Boys J. 
observed in the course of his judgment that the doctrine of 
surrender having been imported by judicial decisions the comple- 
mentary rule that a widow cannot by making a surrender defeat 
the rights created by herself and creation of which was within 
her authority should be imported. Here again it seems to me 
that the learned Judge has made the erroneous assumption that 
the doctrine of surrender is not sanctioned by Hindu Law texts 
but has been imported by judicial decisions. I have already 
shown the theory of relinquishment or surrender finds support in 
Hindu Law. 

Mr. Justice Sulehman, as he then was, observed that if the 
matter was res integra he would have adopted the view that it 
was open to the reversioner to challenge the alienation immediately 
on the surrender taking effect but yielded to the weight of autho- 

(1) (1933) L. R. 60. I. A. 124 (130); 57 C. L. J. 229 (235). 

(2) (1926) I. L. R. 49 All. 334. 
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rity and thought that to take the other view might open a 
wide door to fraud. 

The Patna High Court—Fazi Ali, J. adopts the Madras view 
and they follow the Madras view without any independent discus- 
sion of the soundness of the view, see Basudeo v. Baidyanath (1). 
Fazl, Ali J. uses language which suggests that it was not a final 
opinion. The learned Judge says :—‘‘It appears to me, however, 
that it is unnecessary to decide this question because having regard 
to the state of authorities on the subject, even if the surrender 
was valid, the plaintifs could not challenge the family arrange- 
ment between Mussamat Loha and the reversioners of Maheshdut 
during the lifetime of Mt. Loha. Reference was made on behalf 
of the appellants to the dissenting judgment of Page, J. in Prafudla 
v. Bhabani (2): but as at present advised I feel inclined to agree 
with the view expressed by the Madras High Court (3) and by the 
Allahabad High Court (4) ”. 

It remains to notice a remark of Mr. Justice Asutosh Mookerjee 
in Syed Mohksenuddin v, Bhagaban (5) to which my learned brother 
drew my attention. In the course of argument in a case of 
surrender by a tenant under the Bengal Tenancy Act the learned 
Judge put the question in this way: Take the case of a Hindu 
widow transferring a part of the property of her husband and then 
surrendering the whole property to the next reversioner. Can the 
reversioner turn out the transferee......... Do you not see the 
injustice. The remarks were madein the course of discussion 
with reference to the general effect of surrender on prior atienations 
and cannot be regarded as the considered opinion of the learned 
Judge on tbe question with reference to surrender under Hindu 
Law. Such remarks have less weight than even oditer dicta of 
learned Judges in a particular case. 

In a case which came before the High Court of Bombay— 
Sakharam v. Thama, (6)—where the limited owner had made a 
gift of the entire inheritance and then made the surrender it was 
held that the surrender was inoperative seeing that there was 
nothing on which surrender could operate. The learned Judge 
rather inclined to the view that Mr. Justice Page’s opinion might 
not represent the correct rule of Hindu Law. This is the state 
of the authorities in the different High Courts and they reveala 


divergence of opinion, So far as this Court “is concerned the 


(1) A. L R. [1935] Pat. (2) (1925) I. L. R. sa Calc. 1018. 
(3) A. 1. R. [1925] Mad. 1267. (4) A. I. R. [1927] All. 258. 

(5) (1920) I. L. R. 48 Cale. Gos (611) (F. B.); 3a C. L. J. 286. 

(6) (1927) I L. R, si Bom. 1019 
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question is an Open question. For the reasons we have given 
we think the logical consequence of the doctrine of surrender 
which means a self-efficement of the widow and amounts toa 
civil death and complete extinguishment of the title of the widow 
in her husband’s estate is that all prior alienations in excess of 
her powers are liable to be challenged immediately on her civil 
death just as they could be impeached after she had died. In 
some instance this may possibly work out an injustice but those 
who deal with limited owner take a certain amount of risk. On 
the question of injustice again it has to be observed that 
the object of Hindu Law is to prevent improper alienations by 
the widow or other limited owner. If the alienation is for necessity: 
the surrender does not affect the alienee. The alienee who deals 
with a limited owner without any enquiry as to the necessily takes 
a risk in case of surrender by the widow which has the same effect 
as her death. 

The analogy of surrender by tenant to his landlord need not 
detain us very long. The principle of those decisions in stich 
class of cases is that a surrender only affects what the surrenderor 
can surrender and when he has granted subordinate terms or 
sub-leases they are not discharged, see Doe d Beadon v. Pyke (1) 
where Lord Ellenborough lays down the proposilion that a surrender 
operates between the parties as an extinguishment of jinterest 
which is surrendered it does not sọ operate as to third persons 
who at the time of surrender has rights which such extinguishment 
would destroy. Ste Parker v, Jones (2). In these cases we are 
not troubled with the fiction of Hindu Law that in certain circums- 
tances a Hindu widow can be civilly dead and thereby accelerate 
the succession of the next reversioner and that such civil death 
has the same consequences as if she had dieda natural death. 
From the date of the surrender the reversioner gets the property 
freed from any alienation in excess of the powers of Hindu widow 
as if she had died. 

The result, therefore, is that the decree of the Subordinate 
Judge must be varied in tlis way: (1) The lands of Ex. A. 
must be kept out of partition as Niranjan is no party to the suit; 
(2) The~lands covered by Ex. A (1) must be included in the 
partition and should be included in the plaintiffs respondents’ 
allotment when allotments are made by the Commissioner. : 

There must be a furthnr variation with regard to mesne profits. 


(1) (1816) 5 M&S 146, 
(2) [1910] 2 K. B, 32; [t911] 2 K. B. 463, 479 and 477 C. As 


Von, LATI.) .  . HIGH Court. ` i 
In assessing mesne profits the trial court has not excluded the 
land of Ex. A which was sold by Annada to Niranjan Bera who 
is not a party. The area of the land being 3 Bighas there should 
be a proportionate reduction taking the entire area to be 24 
Bighas. The mesne profits should be reduced to 3/24 of Rs. 972 
or roughly Rs. 120. (3) The amount of mesne profits therefore 
decreed against the defendant appellant should be Rs. 972 minus 
Rs. 120 i. 6, Rs, 852. 

Subject to these three variations the appeal will stand dismissed 
with two third costs of the appeal including the hearing fee. The 
hearing fee is assessed at nine gold mohurs. 


Rau, J: This appeal arises out of a suit brought by the 
plaintiffsrespondents for the establishment of their right to a 
half-share of the lands described in schedules (ka) and ( kha ) 
to the plaint and for recovery of khas possession of the same after 
partition. There was also a prayer for mesne profits against defen» 
dants 1 and 3. The suit was decreed in part, the plaintiffs’ nght 
to 4 half-share of the lands of schedule (kha) with the exception 
of certain plots being declared, and a direction for partition being 
made. Specific directions were given that at the partition, the 
lands of certain sale-deeds, viz. Ex. A and Ex. A(1), were to be 
allotted to the plaintiffs and plot No. 10 of schedule (kha) was to 
be kept joint. As regards mesne profits, the learned Subordinaté 
Judge made a decree for Rs, 972 -against ‘defendant 1 in respect 
of the three years preceding the institution of the suit. Defendant 
t has filed the present appeal. - mc 


To understand the nature of the plaintiffs’ claim, it is necessary 
to bear in mind the relationship between the patties as shown in 
the genealogical tree given below : 


Madhab Prodhan 





| 
Bhagabat = Doulati (1st wife) (Predeceased husband) Khettra Mohan 
Rupa Bewa (and wife) (Proforma Deft 4) | 
Annada Bewa (ard wife) (Proforma Deft 5). | 


eere aba na anaa abaan an aa aa ih 
| ` 





Gobind Prodhan | Ram 
(Deft. 2) Krishna 
Prodhan 
(Deft. 1) 
of ee | d 
Sital Prosad Dhattrimani Kausalya Padmabati 
(Predeceased father): (sonless widow) (PI. 1} (PHF, 2) 


Bhagabat Prodhan died on July 11, 1920; leaving surviving 
him two widows Rupa Bewa (fvoforma deft, 4) and Annada Bewa 
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(proforma deft. 5), three daughters Dhattrimani (a sonléss widow), 
Kausalya (plf. 1) and Padmabati (plf. 2), a brother Khettra 
Mohan, and Khettra Mohans two sons, Ram Krishna (deft. 1) 
and Gobind (deft. 2) The plaintiffs’ case is that the property 
in suit was joint between Bhagabat and his brother Khettra Mohan, 
and that on Bhagabat’s death, his widows inherited his estate, 
with the two plaintiffs as the next reversioners. (The family being 
governed by the Dayabhaga Law, the sonless and widowed 
daughter Dhattrimani is excluded), But, it is said, Khettra Mohan, 
taking advantage of the youth and inexperience of the widows set 
up his own son Ramkrishna (deft. 1) as the adopted son of 
Bhagabat and not only produced a deed of adoption, but also got 
it registered. Then there was further harassment of the widows, 
whereupon one of them commenced proceedings under section 
107 Of the Criminal Procedure Code which, however, ultimately 
failed. Khettra Mohan continued to oppress them and, by 
cleverly misrepresenting the nature of the documents, got them to 
execute two separate nadabi ekrarnamas in which, amongst other 
things, they admitted Ramkrishna to be Bhagabat’s adopted son. 
Asa corollary to this admission, they declared in tbe same docu- 
ments that they had no right, title or interest in their deceased 
husband’s property. When subsequently one of them, Annada Bewa 
(proforma deft. 5) discovered the true nature of the documents, 
she brought a suit inthe Subordinate Judge’s Court (No. 140 of 
1920) to have them as well as the deed of adoption declared 
fraudulent and inoperative, but Khettra Mohan was too clever for 
her, won over her fadd{rkar (deft. 3), and got the suit dismissed. 
The present plaintiffs then took up the fight and brought another 
suit for the same purpose, asthe nearest reversioners entitled to 
succeed on the death of the widows. This time the suit was 
decreed, the Court holding that Ramkrishna was not the adopted 
son of Bhagabat and that the deed of adoption was, wholly unrelia- 
ble. There was an appeal against the decree, but it did not 
succeed. Nevertheless Ramkrishna and his father continued 
illegally to possess all the disputed lands and after the father’s 
death, Ramkrishna alone possessed them, the only exception 
being a small plot of 234 bighas with which the father won over to 
his side defendant. 3. We now come to the last stage of the story : 
On February 20, 1926, the widows surtendered their estate ‘in 
favour of the plaintiffs thereby accelerating the inheritance and 
entitling them to bring the suit out of which this appeal has 
arisen 


Vou. LXIL] HIGH COURT. 


Such in substance is the case of the plaintiffs, Defendant No. 
I, who is the appellant in this Court, contested the suit. In the 
written defence he filed, he maintained that the deed of adoption 
was in fact executed by Bhagabat and-thal the madahi deeds and 
certain connected transactions represented a family settlement 
of the disputes arising out of the adoption. These connected 
transactions were (1) that Rupa Bewa received Rs, 560 in cash 
fpr maintenance and (2) that Annada Bewa received for the same 
purpose (a) an absolute gift of 3 bighas of land and (b) the gift 
of a life interest in another 5 bighas rọ cottahs 2 chittaks, 
The sadabi deeds were executed on September 29, 1920 and the 
deeds of gift on October 2, 1920.~ The defendant also mentioned 
that on January 30, 1923, Annada Bewa, in order partly to defray 
the costs of her unsuccessful suit, sold back to him for Rs. 500 


the life interest (b) which she had received from him ; of this. 


sum, she received Rs, 3co in cash, the balance being applied in 
liquidation of the costs decreed to himin that suit. This sale 
de@d is Ex. A(1)in the case. She also sold, on January 31, 1923, 
the other 3 bighas to one Niranjan Bera, whois nota party to 
the present suit. Ex. A is a certified copy of the sale deed. The 
importance of these transactions from the point of view of the 
defence will appear presently. 


The defendant further claimed the lands of schedule (Ka) and 
plots 16 and 19 of schedule (Kha) as the separate property of 
‘his father Khettra Moban ; he disclaimed any interest in certain 
other Dags of schedule (Kha); he denied having transferred any 
property to defendant No. 3. On these points, the decree under 
appeal is in his favour:; but he contends that on certain other points 
also, fhe lower Court should have found for him, His main con- 
tentions in appeal are a 

(1) that the surrender relied upon by the plaintiffs was 
invalid, inasmuch as it was not in respect of the entire estate ; 

(2) that it was not a Šona fide surrender, because it was 
obviously a mere device to defeat the family- settlement embodied 
‘in the nadadi deeds and connected transaction ; 

(3) thatin any case the decree is erroneous as to the lands 
of Exs. A and A (x) ; and 

` (4) that the basis on which mesne profits have been allowed 
by the lower Court is wrong. | 

I shall proceed to discuss these points seriatim. First, as to 
the surrender not being in respect of the whole estate, it has been 
argued that besides the cadastral survey plot No. 22 of interést 
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No. 201 dealt with in the Subordinate Judge’s judgment, there 
are certain other plots which though belonging to Bhagabat’s estate 
do not figure in the deed of surrender (Ex. 1). These are- plot No. 7 
of interest NO. r4 in mouzi Mahesdarbar Baibartachak and plots 
Nos. 16 and 87 of interest No. 32 in mouza Ukilchak ; it is pointed 
out that these are mentioned amongst the joint lands of Bhagabat 
and Khettra Mohan in the record-of-rights [Ex. O (r) and O.(5)], 


‘but find no place in the deed of surrender. It would appear, 


however, that that so far as these additional plots are concerned, 
no objection was taken either in the written statement or even 


‘subsequently in the lower Court. If it had been taken in.good 


time, the plaintiffs might have-been able to produce evidence to 
explain the position.: e.g. it is possible that these plots ceased: to 
form part of Bhagabat’s estate in consequence of some valid aliena- 
tion between the record-of-rights and his death. It is impossible 
to entertain the objection at this late stage, ; an 

The next contention is that the surrender was not a Jona fide 
one, Itis argued thatthe #adači deeds were, part of a perféctly 
good family settlement and were in no way -vitiated by the cir- 
cumstance that the widows.had entered into them under a mistake 
of fact or law as to the adoption of Ramkrishna by Bhagabat. 
Even if there was sucha mistake and the Courts subsequently 
found against the adoption, the settlement, it is urged, must stand; 
and if the settlement stands, the surrender must fall, for you 
cannot surrender that of which you have already divested your- 
self, To this argument, there is at least one fatal objection ; ; it has 
been found bya competent Court that. not only. was. there no 
adoption, but that the deed of adoption set up was “a highly 
suspicious document” and utterly unreliable (vide Ex. 6). Out 
of this fictitious adoption grew the disputes which led to the 
alleged family settlement. Whena party, by its deliberate fraud, 
creates a dispute, it can hardly be called a dona fide dispute and 
any resulting family, settlement can hardly be upheld. If -the 
family settlement alleged in the present case falls on this ground, 
as I think it must, it cannot be an obstacle to any subsequent 
surrender. As the Subordinate Judge has justly observed, no 
device was needed to avoid the saadadi deeds; they were dooméd, 
once the adoption was pronounced a myth. The real reason for 
the surrender in this case is to be found in the deed of surrender 
itself, Ex. 1; the widow?, defrauded and defeated at- every turn 
by defendant No. x and his father, felt that they were incapable 
of looking . after their husband’s property and consequently 


` 
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surrendered their estate to their more capable step-daughters—a 


perfectly natural step to take in the circumstances, There is there- 
fore no substance in this contention. 


- The third contention 1s that in any event the decree is erroneous 
asto the lands of Exs, A and A (r). I think this contention is 
-clearly right so faras Ex. A is concerned, ‘By this sale deed, 
Annada Bewa sold to Niranjan Bera 3 bighas of land in mouzi 
Ukilchak which formed part of the property in suit and which 
: Ramkrishna had. purported to transfer to her, as Bhagabat’s 
adopted son. The sale as well as the transfer, took place while 
Annada Bewa was still under the impression that the adoption 
was a fact.. Ultimately it turned-out that the adoption was not 
a fact, so that, in reality, at the time of the sale to Niranjan Bera, 
Annada Bewa had an interest inthe land asone of Bhagabat’s 
widows and not the absolute interest which might have been hers 
ifthe adoption had been true. What was the effect of a sale in 
such circumstances isa question which cannot be decided in the 
abencoe of the vendee Niranjan Bera, who, as already stated, is 
nota party tothe present suit. It follows therefore that so far 
as this suit-is concerned, we must exclude the lands of Ex. A from 
the property to be partitioned. Ex. A (1), however, stands ona 
different footing : The vendee inthis instance is defendant No. 
t himself and the effect of the sale has therefore to be decided, 
Let us see exactly what the document purported to convey ; for 
this purpose, it must be read with Ex. F. By Ex. F. Ramkrishna, 
in his assumed capacity as Bhagabat’s adopted son, made over 
to Annada Bewa in lieu of maintenance etc, 5 bighas-r19 cottahs 
2chittaks of land for the term of her life and by Ex. A (7) she 
sold that life interest back to bim for Rs. 500. One view to take 
of this double transaction—possibly the correct view—is that 
as in fact Ramkrishna-was not Bhagabat’s adopted son at all, 
nothing - passed under Ex. F and as Ex. A (1) purported to convey 
back precisely what the widow obtained under Ex. F, nothing 
could pass under Ex. A (1) either, in spite of the fact that she 
had at the time an independent title to the land, derived not from 
‘Ramkrishna under Ex. F, but from her deceased husband. Let 
us, however assume that Ex. A (r) must, in the’ circumstances, 
be deemed to be an alienation from whatever estate she actually 
hid in the property. What she actually had was a Hindu widow’s 
interest (the co-widow is said to have been a consenting party 
to Ex. A (1)}—vide para 11 of the written statement): what she 
conveyed in terms by means:of Ex. A(z) was her life 
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interest, It is now -a commonplace that a Hindu widows 


‘estate is not an estate for life, being (amongst other 
incidents) terminable by such events as remarriage, adoption, and 


surrender. Strictly speaking, therefore, the conveyance ceased 
to have effect as soon as. the widow’s estate itself was extinguished 
by the surrender; But there have been differences of opinion on 
the effect of surrender on prior alienations. The general question 


may be put thus:—\When a Hindu widow who has made an aliena- 


tion of her deceased husband’s estate in excess of her powers 
subsequently makes a Jona fide surrender of her estate to the nearest 
reversioner, what is the reversioner’s position as regards the right 
of challenging the alienation? Two views have been taken : 

(A) That the reversioner may challenge the alienation at 
once. ` . a S : 
(B) That he must wait until the widow’s death. 

-The Madras and Allahabad High Courts have adopted 6) 


` although even they appear sometimes to admit that (A) is the more 


logical view. [See Curgenven J’s judgment in the Madras case 


‘Karuppa Pillai v. Jiulayee (1) and Sulaiman J’s judgment in the 


Allahabad case Lachmit Chand v. Lachho (2)|. So far as this Court 
is concerned, the question arose in the case of Prafulla Kamini Roy 
v, Bhabani Nath Roy (3), where Walmsley, J. took view (B) while 
Page, J. took view (A); ona Letters -Patent appeal, it was held 


that there had been no proper surrender in the. case at all, so that 
_ the question of the effect of a proper surrender -was left open. 


In addition must be mentioned Mookerjee, A. C. J’s expression of 
opinion in favour of view (B) in the course of the hearing of the 


case Syed Mohsenuddin v. Bhagaban Chandra 4) which ee to 


surrender by an occupancy raiyat. — 

Analysis of the decisions and opinions in favour of view (B) 
whether in this Court or in other High Courts shows that they are 
mainly based on the principle that no one can be permitted to 
derogate from his own grant. Having made an alienation, the 
widow ought not to be permitted to defeat it by a wholly voluntary- _ 
act like surrender: such is the argument. Speaking with great 


-respect, this does not appear to give due weight to three factors pe- 


culiar to, the problem under discussion ; (1) that the grantor in our 


case—a Hindu widow—is nota full owner, put only a qualiged 


f (1) A. I, R. (1927) Mad. 429. 
(2) (1926) I. L. R. 49 All. 334. 
(3) (1925) I. L. R. 5a Cale. 1018. ` i a i 
- (4) (1920) I. L. R. 48 Cale. 605 + 3a C. L. J. 286. l 
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owner (2) that the original grant, eyen apart from any question of 
surrender, is, genarally speaking, not only in excess of her disposing 
power, but also known to be so to both parties (e.g. everybody 
knows that a Hindu widow cannot, except within certain narrow 
limits, make an absolute gift of any portion of her deceased 
husband’s property) (3) that the subsequent surrender, though in 
some respects akin to a grant is really equivalent to renunciation of, 
or retirement from, the estate. Translated into these terms, the 
principle that no one can-be permitted to derogate from his 
own grant would almost seem to take the form: No qualified or 
limited owner can be permitted to retire from his estate after 
making a grant in abuse of his powers—which is by no means a 
self-evident proposition. But apart from this, view (A) does not 
really violate the principle ; for, once it is settled by authority 
that (A) is the right view, every- grantee would know beforehand 
that the grant made to him, whatever its face value, is liable to be 
impeached immediately upona surrender. The grant being thus 
knawn to be terminable by surrender, the surrender, when it comes, 
cannot be said to derogate from the grant. 


In answer to this, it will probably be said that such would 
doubtless be the position when view (A) has been established by 
authority ; but, it will be asked, what about grants already made? 
They may already have created expectations that they would not be 
affected by surrender and it would be most unjtist to allow those 
expectations to be defeated. Now the question as to what are the 
expectations of an/alienee ina particular case and to what extent 
they deserve recognition must depend largely on the facts of that 
case. Take, for instance, a case of gift. It is. well-known that a 
Hindu widow cannot, except within certain narrow limits, make an 
absolute gift of any portion of her deceased husband's estate. The 
donee in such a case does not expect to get its full face value ; he 
knows that sooner or later it is likely to be impeached, and ashe 
has paid nothing for it, it cannot matter very much that it is 
impeached sooner rather than later. There is no obvious injustice 
involved in holding in such a case that the gift comes to an end as 
soon as there isa valid surrender. Or, take the case of a sale 
without justifying necessity. Here again the legal position is well- 
known, and it may safely be asserted that. the alienes, though he 
putports to buy an absolute title, usually pays only the price ofa 
limited interest. We have not here the case of a person who buys 
in good faith his vendor’s life estate and expects to get what he has 
bought: rather have we a transaction in the nature of a gamble 
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whose object is to secure the chance of an absolute title for the 
lowest possible price. A Hindu widow’s estate lends itself to such 
a gamble, because for certain . purposes it is more than a life estate 
and in certain events it may prove to be less;-the buyer often 


- profits from the former circumstances and cannot fairly ask to be 
relieved of the latter risk, Let us look at the matter for a moment 


from the revesioner’s point of view. On a strict interpretation of the 
doctrine of surrender, he has undoubtedly the right to impeach the 
alienation at once. Ew hypothesi, he was no party to the alienation ; 
if he were, the question of his challenging it would not arise at all. 
Again, the surrender postulated being a dona fide one, we have no 
right to assume that it was procured by his fraud. Now it isa 
well-recognised rule that a perscn in whom a legal right is vested is 
not to be deprived of-its benefit by equity unless some fraud, 
negligence, or other misconduct can be proved agairst him. On 
what ground, then, is the reversioner to be deprived of his right 
to impeach the alienation immediately upon the surrender? Ina 
good many cases, therefore, view (A), which rests on the prin@iple 


that when the original estate ceases, that which is derived from it 


also ceases, can be rigorously enforced without any injustice. It 
seems to me to bean unwarrantable assumption to make that in 
every case, equity requires us to hold in favour of view (B). | 


So much for a consideration of equity. Let us now consider-a 
few analogies. When a widow re-marries, there is the same fiction 
of death as in the case of surrender. The relevant part of section 2 
of the Hindu Widows Remmarriage Act (Act XV of 1856) runs: 
“All rights and interests which any widow may have in her deceased 
husband’s property......shall, upon her marriage, cease and deter- 
mine, as if she had then died ; and the next heir of her deceased 
husband, or other perscns entitled to the property on her death, 
shall thereupon succeed to the same.” Surrender also has been, 
authoritatively described as an act whereby the widow operates her 
own death: Rangasami Gounden vy. Nachiappa Gounden (1). 
Now the effect of re-maniiage on prior alienations was discussed in 
the case of Nitya Madhav Das v, Srinath Chandra Chucherbutly and 
others (2) and Mookerjee, J. had no difficulty in rejecting the con 
tention urged before him that the reversionary heir ought not to 
be permitted to recover possession of the property alienated until 
the termination of the widow’s natural life. In other words, the 
learned Judge took the view corresponding to (A), and so far as 

(1) (1918) L. R. 461. A. 72; L L. R. 42 Mad. 523 ; 29 C. L. J. 559. 
(3) (1907) 8 C. L, J. 542. 
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the effect of re-marriage under the Act is concerned, the correct- 
. ness of the view does not appear ever to have been questioned. 
Consider now another class of' cases, namely those where the 
-widow renounces the world, asin Hafsoonissa v. Radhabinode (1). 
In this case, Radhabinode sued for possession of certain properties 
improperly alienated by his widowed aunt: Taramonee, on the 
ground that as she had renounced the world by becoming a 
Bairagini, he had succeeded as reversioner to her husband’s estate 
and was entitled to impeach the alienations, Against him, it was 
contended that. the so:called renunciation was no renunciation at 
all ; that the widow had taken the step with the fraudulent object 
of getting rid of her. debts and liabilities ; and that the Court should 
not assist a party- claiming on the ground of such fraudulent act, 
An issue was framed in the following terms: “ Whether plaintiff’s 
allegation that Taramonee has become a: airagint be proved or 
not ; and even if it be, whether plaintiff has aright to bring a suit 
like the present, whilst she is living? On both points the Suddar 
Dtwany Adalat decided in the affirmative, observing, “ the act 
(i. e. renunciation) having been proved to have been done, the 
legal effect of the act followed by the immediate succession of 
plaintiff in this suit as full heir to the rights of his maternal uncle 
Ramdoolal Roy, and with that succession, the right to sue for 
them.” Although the suit ultimately failed on other grounds, it 
is clear from the above that when a widow’s estate is terminated 
by her renouncing the world, the reversioner is held to be imme- 
diately entitled to impeach any alienations made by her in excess 
of her powers. Surrender being supposed to be equivalent to renun- 
ciation of the world, the same rule should apply to cases of 
surrender also, 
| Let us next take the case of adoption. Itis now settled that 
the adopted son can at once proceed to avoid any improper alie- 
nations made- by the adoptive widow : he need not wait until her 
death, Atone time, a different view prevailed in certain parts of 
India, mainly on those very grounds of equity which are now urged 
in the case of surrender: see, for instance, Sveeramulu v. 
Kristamma (2). But since the Privy Council judgment in Banomahk 
Roy v. Jagat Chandra Bhowmik (3) there has: been no doubt in 
the matter and the decision in the Madras case cited above has 
Been, overruled by a Full Bench in Vaidyanath v. Savithsi (4). 


(1) (1856) S. D. A. 595. "(2) (1902) J, L. R. 26 Mad. 145. 
(3) (1905) L. R. 321. A. 80; I. L, R. 42 Calc. 669 1 1C.L. J. 919 
(4) (1927) L L, R. 41 Mad. 75. 
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ee _ Indeed, in one respect, cases of surrender stand on stronger 


1935. = ground than cases of adoption ; for whereas in cases of adoption, 
Ram Krishna the Courts may to some extent recognize the validity of ante- 
omga adoption agreements reserving a life interest to the adopting widow, 
Sm. Kousalya Mani any such reservation by the widow ina deed of surtender invali- 
Dasi. dates the surrender. In other words, the widow’s estate may to & 
Rats F. certain extent co-exist with adoption, but never with surrender. 
gj For a proper surrender there must be a complete withdrawal of the , 
widow’s estate and it is this necessity which is said to operate as a 
| check on the frequency of such transactions : Behari Lal v, Madho 
Lal(1). If so, it is difficult to'see how any portion of that estate 

can be held to survive in the hands of an alienee. 

Take again the case of a sebait or mahani, who like a Hindu 
widow, is a qualified owner of property. It now appears to be 
settled that when a mahani makes a disposition of a portion of the 
property appertaining to the muff (apart from any question of 
necessity) the disposition is effective and endures only for the period 
during which he bad power to create an interest in the property Sf 
the muti; Ramcharan. Das v. Naurangi Lal (2). It does not 
necessarily endure for the term of his life ; it is valid only during 
his tenure of office, and can be impeached by his successor as soon 
as ‘that tenure ceases, “Whatever the intended duration of the 
attempted grant may be, it is good, but good only for the iyah 
period indicated. ” 

The only analogy on the other side would appear to be-from 
the law of landlord and tenant. When a lessee surrenders his term 
to the lessor, the surrender does not as a rule -affect under-leases. 
But supposing an underlease was in excess of the lessee’s powers 
(just asin our case, the alienation postulated is in excess of the 
widow’s disposing power), how far would the rule apply? In 
Parker v. Jones (3), there was such an under-lease, the lessee having 
sublet in breach of a covenant that he would not do so without the 
lessor’s consent; and it was held that the lessee’s subsequefit 
surrender did not terminate the underlease, But Darling, J. 
pointed out that if the question bad arisen between the lessor 
and the under-lessee that is, between the reversioner, and the 
holder of the interest derived from the surrender—the decision 
might have been otherwise. In theclass of cases we are considering, 
the question is in fact between the person corresponding to the 

(1) (1891) L. R. 19 1. A. go LL. R. 19 Calc. 296. 


(2) (1933) L. R. Gol. A. 1243 57 C. L, J. 329. 
(3) [1910] 2 K, B. D, ga. 
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reversioner (this person also happened to-be called a reversioner, 
altbough in a different sense from that of the English law of real pro- 
perty) and the holder-of the interest derived from the surrenderer, 
so that even this limited analogy. can hardly be said to point in 
favour of view (B), 

For all these reasons I am of opinion that (A) is the right view ; 
if in any particular case its strict enforcement leads to injustice, the 
Court can, in setting aside the alienation, impose such terms as it 
"thinks fit in order to compensate the alienee. 

Applying this rule to the facts of the present suit, it is clear that 
the plaintiffs respondents must be allowed to impeach the sale 
effected by Ex, A(r), the vendor’s estate’ having been extinguished 
by surrender on February 20, 1926. There is nothing in the 
circumstances to entitle the vendee to any compensation from the 

-plaintiffs respondents. 

Coming now to the last of the appellant’s contentions, namely, 
as to the basis on which mesne profits have been allowed, it is clear 
teat a modification of the Subordinate Judge’s order is necessary. 
In computing the area available for mesne profits, the 3 bighas sold 
to.Niranjan Bera, who is not a party, should have been excluded, 
The amount of mesne profits awarded against the defendant appel- 
lant should therefore be reduced proportionately. 

In the result I agree in the order proposed by my learned 
brother. 


À, T, M. , Appeal dismissed : Decree varied, 





Before Mr, Justice R, E, Jack. 
GAGAN CHANDRA NATH 


= v. 
GOKUL CHANDRA DEB NATH AND OTHERS,* 


Butwara chitta, tf compulsorily registrable under Secs, 17 and 49 of the Indian 
~ Registration Act (XVI of 1908)—If non-registration makes it inadmissible 
in evidence— Partition, if can be proved by oral evidence. 


_ A Butwara_chitia is scarcely more than a mere list of shares and is not a 


- * Appeal from Appellate Decree No, 426 of 1932, against the decree of Babu 
Dhirendra Kumar Mukerjee, Subordinate Judge, and Court, of District Sylhet, 
dated the rsth July, 1931, modifying the decree of Babu Rabindra Nath Roy, 
Monsiff, 4th Court, Habiganj, dated the 20th April, 1931, 
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Civit. regular deed of pacity and as such does not require’ registration for its admissi- 


> aaa 


1935. bility. A l 7 
Gagan Chandra Nath Khetio Mohan Pal v, Tufani Talukdar (1) referred to, ` 


njan eer a Na naba 
: Ri a ` Appeal bi the Defendants. 
n The suit was for declaration of title and recovery of joint 
possession, 


The facts of the case will appear from the judgment. 
Mr. Priyanath Dutta for the Appellant. 

Mr, Paresh Lal Shome for the Respondents. 
The following judgment was delivered by the Court : 


This appeal has arisen out of a suit for declaration of the alpine 
tiffs’ 3 annas and 3 pies maliki right in the land descri bed in the 
plaint and for recovery of joint khas possession. In the trial Court ` 
the plaintiffs’ title to 134 pies share in the holding was declared. 
Inthe lower appellate Court, in addition to the 1% p. share- 
awarded by the trial Court the plaintiffs were declared to be entitled 
to another 1 a. 2 p. share in the property in suit, as being the’ 
share originally held- by Moiram Chand Banu—the predecessor 
of the plaintiffs. This appeal is with regard to r a. 2p. share. 
The plaintiffs are claiming by purchase from defendants Nos. 14 
and 15. These defendants purchased the share which they held - 
in’ a revenue-paying estate. The whole question is whether their 
predecessors had the share which they purported to have sold 
to the plaintiffs. This again depends upon the question whether 
Moiram Banu had inherited this share of 1 a. 2 p. The defen- 
dants claim that there was a partition and that Moiram gave up 
her claim to a share in the property in suit and that she got in 
pies exchange some other specified land and that thereafter she has 
oe no share in the land of this estate. The trial Court decided in 
e - favour of the defendants that there had- been a partition and 

that Moiram gave up her share in the land in suit in exchange 
of other specified lands. The learned Judge in the Court of 
appeal below, on the other hand, held that the partition paper or 
Sakam list or Butwara Chitta were signed by the father of defen- 
dants Nos, 5 and 6, defendant No. 8, father of defendant No. 7, 
mother of defendants Nos. 9 and. 10, defendants Nos. 9 and 10. 
and deféndant No. x2 and that being an unregistered deed of 


te 


(1) (1932) 37 C. W. N. 112. 


November, 21. 
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family partition is inadmisible in evidence under Sections 17 and 49 
of the Indian Registration Act and that the document could not be 
used in evidence against the plaintiffs. 

For the appellants it has been urged that the Court of appeal 
below ought to have held that Exhibit B- was a Butwara Chitta 
and that it having been duly proved was admissible in evidence 
to show that there was a partition ; ......... and it was further urged 
_ that the Court of appeal below ought to have held that the fact of 
partition could be proved*even by oral evidence although Exhibit B 
was inadmissible for want of registration: 

In fact, on considering the document Exhibit B it appears 
“that the learned Judge could not himself decide whether he should 
` describe it as a partition paper or Sakam list or Butwara Chitta. 
It appeara to be a list for giving shares to various partiés after 
the partition of the suit lands. It does not appear to be a regular 
deed of partition. As I have said, it was simply a list-for giving 
shares, - It does not mention under what circumstances Moiram 
‘had® been excluded from the list and that again’shows that it was 
not a regular deed of partition. Iam, therefore, inclined to think 
that this list did not require registration. But apart from that, 
the other contention of the appellant must prevail. 

There was ample evidence which was relied on by the trial 
Court but was not considered by the Court of appeal below; which 
shows that in fact there was a partition between the heirs of Watir 
the original holder of the estate. Plaintiff's witness No. 2, brother 
of Watir, is an oll man of 77. He says that there was a partition 

between the said heirs. He also admits that the husband of 
Moiram Banu: was present at the time of the partition. Defence 
witness No. “a states that he asked at the time why Moiram’s 
name was left out and that her husband said that she had got 
some specified lands in her share. There was another circums- 
tance going to show that the whole of the original’ property held 
by the heirs of Watir was purchased by defendant No. 1 by-two 
Kobalas—-8 annas share by each Kobala—making up the’ 16 annag 
share of the whole property. ‘There is no reason whatever to dis 
believe plaintiffs witness No. 2 who states that there was in fact a 
partition between the heirs of Watir or defence witness No. 2 who 
stated that when he asked the husband of Mairam Banu why 
her-name was left out from the list which was a memoradum of 
shares to be given to the parties at the partition—her husband 
said that she had got some specified lands in her share. This 
portion of the evidence was not discussed at all in the lower appel. 


515 


CIVIL. 


1935. 
Naya? 
Gagan Chandra Nath 


v 
Gokul Chandra Deb 
Nath. 


e 
amana leet 


816 


Civu, 


“11935. 
ae mm 
Gagan Chandra Nath 
V` 
. Gokul Chandra Deb 
Nath. 


naanin yan 


THE CALCUTTA LAW JOURNAL. {VoL LXII, 


late Court. The only portion of the evidence that was considered 
in the lower appellate Court appears to be Exhibit C which 
was filed by the defendants in order to show that in lieu of the 
shares in this property defendants Nos. 14 and 15 got the whole 
of another piece of land. The learned Judge finds that this 
evidence was not sufficient to destroy the title of the plaintiffs’ 
vendors. He says that there was no other documentary evidence 
in the case. But he has failed to consider the oral evidence 
referred to by the trial Court. I have been referred to the cass of 
Khetvo Mokon Pal v. Tufani Talukdar (1) in which it was decided 
that where on a partition of certain lands having been effected a list 
of lands allotted to each of the parties was prepared and the list 
was Signed by the parties that the list was not an instrument of parti- 
tion which required registration. Similarly in the present case the 
list of the shares which each of the parties had in the property 
concerned and which was signed by the parties is not in itself a 
deed of partition but merely a note on which the parties had to 
proceed at the partition, That there was unquestionably a pawition 
seems also clear from the finding of the trial Court that the plain- 
tifs had purchased 134 p. share in the property from defendants 
Nos. 14 and 15, that the plaintiffs could not remember the price 
they paid and that only Rs. ro was paid in cash and the rest of 
the consideration of Rs. so was contained ina bond for Rs, 40 
executed by them. 

On these ground3 I think that the decree of the lower appel- 
late Court should be set aside and that the decree of the trial 
Court should be restored and that the plaintiffs’ claim to r anna 
6 pies share in the property in suit cannot be allowed. 

As regards the 1% p. share which Abdul Bari, husband of 
Moiram Banu, had inherited from Golam Hossain’s widow. and 
which was again inherited by the plaintifs? vendor from Abdul 
Bari the plaintiffs claimed only 7/8 p. share but the trial Court 
gave them a decree for 134 p. share. But as there was no cross 
appeal by the defendants against the decree of the trial Court, the 
plaintiffs should be given a decree for the whole of 134 p. share. 

The result is that this appeal is allowed and the decree of the 


"trial Court is restored with costs in this appeal and proportionate 


costs in the Courts below. 
A. C G. ~ Appeal allowed, 


(1) (1922) 37 C. W. N. 112. 
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Before Mr, Justice R, C. Mitter, 


EUSUF MONDAL AND ANOTHER Civil 
9. 1935. 
Saman? 


GOLAPJAN AND OTHERS. December tts 


“Lrevious suit for rent, issue therein—Decision on the same, even if against, 
does not disentitle the plaintiff to get a decree—Issue, whether incidental 
and collateral— If, res judicata. ~ 


A suit for rent was instituted by the landlords on a reference to the Settle- 
ment Khatian and on the footing that the particular rental was in respect of 
the lands comprised in that single Khatlan, whereas the tenants maintained that 
the rental was for lands comprised in three Khatians and not for the only one 
as claimed; an issue was framed in the suit as to whether the plaintiff had 
included all the plots covered by the jama in question, 


Ia a subsequent suit by the tenants to set aside the decree obtained by the 
landlords in the above suit and for a declaration that the lands recorded in 
the three Khatians constituted one jama and bore the rental, which the land- 
lords claimed in respect of one Khatian alone, the contention was raised by the 


landlords that the decision of the aforesaid issue in the rent suit was res judi- 
cata s 


4 
Held, the fact of the case is that even if a decision on the abovementioned 
issue in the rent suit had been justly the other way, that isto say, even if that 
issue had been decided in favour of the tenant defendants in the rent suit, the 
Court was bound to decree the rent suit inasmuch as there was no dispute about 


the relationship of landlord and tenant and as to the rate of rent or of the period 
in arrears. : 


The decision in the rent suit on the point in controversy being a decision 


on an incidental and collateral issue is not resjudicata between the parties in 
this suit. en : 


Concha v, Concha (1) relied on. 
Appeal by the Defendants. 
The material facts appear from the judgment, 


Messrs, Narendra Chandra Bose and Satyendra Nath Mitter for 
the Appellants, 


_ Messrs. Hiralal Chakraburty and Rabindra Nath Bhattacharjea 
for the Repondants. 


| Mr. Ramendra Mohan Majumdar for the Deputy Registrar. 


t Appeal from Appellate Decrea No, 1592 of 19945 against the decree of- 
Babu Kshirodeswar Banerji,Subordinate Judge, and Addtional Court, 24-Perganas, 
dated the grst March, 1999, reversing the decree of Babu Panchkor! Sarkar, 
Munsif, rst Court, Basirhat, dated the 31st May, 1932. 

(1) - (1886) 11 A.C. sat, 
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The judgment of the Court was as follows s=" 

This appeal is by the defendants in a suit instituted by the 
plaintiffs for a declaration that the lands recorded in Khatians 
Nos. 228 and 314 of Mouz.i Mathurapur and Khatian No. 69 of 
Mouza Akatpur, constitute one Jama bearing a rental of Rs, 15 
per year, and that the decree obtained by the landlords defen- 
dants in rent suit No. 499° Gf 1931 is a fraudulent one. „In the 
record of rights which was finally published under Chapter. 10 
of the Bengal Tenancy Act the land recorded in Khatian 314 
of Mouzv Mathurapur has been shown to be one holding held at 
a rental of Rs. 15 a year; and the lands in Khatian 228 of Mouza ` 
Mathurapur, and in Khatian. 69 of Mouza Akatpur have been 
shown as constituting another holding bearing a rental of Rs, 15. 


In 1031 the defendants instituted a suit to recover rent for 


‘the years 1334 to 1337 at the rate of-Rs, 15 a year from the. 


plaintifs in the present suit and their co-sharers tenants, The 
plaintiffs i in this suit did not enter appearance but their. cotenants ` 
did. The decree was an. exparte decree ~against _the present: 
plaintiffs and a contested decree against their co-sharers. In ;the 
plaint of that suit the defendants described the tenancy by refer- 
ence to the Khatian number. They said that the tenancy consisted 
of lands recorded in Khatian 314 of Mouzi Mathurapur. The 
contesting defendants in that suit appeared and raised the defence 


-that the tenancy which they and their co-sharers held at a rental 


of Rs. 15 a year under the landlords, comprised the lands not 
only of Khatian 314 but also the lands in Khatian 228 of -Mathura- 
pur and Khatian 69 of Akatpur. ` On that the following issue was 


raised ; “Have the plaintiffs included in the two suits, (we are 


not concerned with the second suit) all the. plots- of land covered . 
4 the Jamas in question, If not can they get a decree,” As 
I read the judgment it appears that the Court decided, the issue 


_ in favour of the landlords. It held that although the documents 
- exhibited in the case would tend to support the tenants’ case, . 


but the record of rights must be taken to be correct’ inasmuch as 


‘there was no certain evidence to rebut it. On that ‘footing a decree 


was passed against the tenants, 
"For the purpose of defeating this suit the landlords defendants 


-have raised two „points; first of all they state tbat the decisión on 


the aforesaid i issue inthe ‘rent suit of 1931, operates as res y judicata 
and prevents the plaintiffs in-the present, suit from reagitating the 
same question; and secondly, théy say ‘that in fact the record of 


tights is correct, there being really two Jamaé‘each held at a rental 
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of Rs. 15. On the merits the lower appellate Court has come 
‘to. the conclusion that the ‘plaintiffs’ case is true and tbe lands 
recorded in Khatians 314, 228 and 69 form one single holding at 
a‘rental of Rs, 15. On the questicn of ves judicata the lower 
appellate Court has differed from the first Court: The first Court 
held in favour of the.defendants namely, the question is ses judicata, 
‘but the lower appellate Court has taken a contrary’ view In 
my judgment the view taken by the lower appellate Court is 
correct. 

The rent suit was instituted after the amendment of the Bengal 
‘Tenancy Act. Section 148 clause (c) provides that where the record 
of rights is finally published the plaint in a rent suit shall contain a 
statement of the serial number or numbers borne by the tenancy 
in the record of: rights and of the area and rental of the tenancy 
according to such record. Waving regard to the proviso which is 
added to sub-section (c), it is not necessary now that the plaint 
in.a rent suit shall contain the statement of situation, designation, 
extent . and boundaries cf the lard held by the tenant, where a 
record of rights has been finally published ; that is to say clause (b) 
of Section 148 has no application, 

_ The plaint in the rent suit filed after the amendment came 
into force, would be a good plaint if it contains the serial number 
or numbers borne by the tenancy in the record of rights and of 
the area and rental according to the record of rights. Such being 
the position the question is whether the issue which was raised 
in the rent suit-of 1931, was a direct and substantial issue between 
‘the parties or was only an incidental issue. In my judgment even 
if that issue had been decided against the landlord the rent suit 
could (not ?) have been dismissed, because the plaint had complied 
sufficiently with the requirements of law as indicated in Section 148, 
clause (c) of the Bengal Tenancy Act and there was no dispute 
“as to the rate ‘of rent. In the case of Concha v. Concha (1) Lord 
Herschell at page 550. has formulated a test for the purpose of 
deciding whether an issue raised and decided in a‘case, is a 
direct substantial issue or only an incidental or collateral issue, 
The passage runs thus: “Now I do not think it. can be disputed 
that that finding was not essential to the judgment in the cause. Jf 
there had been no such finding, or if the finding had been the other 
~ way, it might equally well have been the case that the learned Judge 
was bound to decree prabate of the will to ‘the executors.” In that 
case the.probate Court.in deciding whether a probate should issue 
, Q) (1886) 11 A, C.+54t. 
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E Aka or not, had to decide the issue as to whether the testator had a 
1935; domicil in England or in Chilli, The learned Judge of the 


TrA Mondal Probaté Court Sir C. Cresswell came to the conclusion that the 

testator had an English domicil at: the date of the suit. Later 

on in a Bill instituted by the daughter of the testator, a question 

‘- arose whether the testator could dispose of effectively the whole 

of the property, it being her case that if the testator had a domicil 

at Chilli he had disposing power only over a fourth part of his 

estate and she was entitled to the remainder of the estate under 

the Chillian Law. The decision of the probate Court was put 

oe forward and it was stated that the said decision operated as ses- 

i judicata on the question - -of domicil. The said objection was 
over ruled, | 


Golapjan, 


The fact of this case is that even ifa decision on issue NO; 1 
pang ` in the rent suit had been justly the other way, that is to say, even 
WA if, that issue had been decided in favour of the défendants in the 
rent suit, the Court was bound tò decree the rent suit inasmuch | 
as there was. no dispute about the relationship of. landlord. ‘and 
tenant and as to the rate of rént or of the period in arrears. The 
plaint had complied with the provisions of clause (c) of Section 148... 


‘For these reasons I hold that the decision in the rent suit on 

the point in controversy being a decision on an incidental and 

| collateral issue, is not ves judicata between the parties in this 
For these reasons I dismiss this appeal with costs. 


' The prayer for leave to appeal under Section.1 5 of the Letters 
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Present i i Lord Thankerton, Se Joki. Wali ond Sir a 
George Rankin 


_. ,BINDESWARI CHARAN SINGH 


4 
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| THAKUR BAGESHWARI CHARAN SİNGH. 


[On APPEAL FROM THE Hien Court OF jupicature AT r Patna.) 


BeA 


Res : Sea uni of lawa=Direeihy- a substantially in dssue and 
adecided in previous gah bada of Civil. Procedure ee V of- 1908) 
Section IF. -> > 2 K 2 


x 
bud 


- The question as to - aoet theʻprovisions, of an Act apply ia particular 
transaction -entitles the Court to -consider the construction of the section aiid 


_ the determination of its applicability rests with the Court i the Court having . 


‘determined in a previous suit that the Barticalar section of. the Act -had néver 


p4 applied tō the transaction in: galan the. ‘issue as to its applicability cannot 


-be fried anew in,a stibgequest, suit? in ‘the face of the express pee in 
section 11 of the Code of Civil Procedure. Ka. a eee : i 


J'was the - -owner of an impartible estate, and on his- death intestate in 
“i924. his ‘giandson succeeded to the estate. The management. of the estate 
was vested in a Manager appointed under. Section 2 of the Chota Nagpur 
Encumbered Estates Act (VI of 1876), from 1894 until 1 sth May, 1509 when 


it was released and made over’again to J.. The estatezwas again” vested ina > 


Manager under the Acton 24th Joly; 1927, and remained under management: at 
the time of the‘ sult, On 17th November, 1609 J.. ' executed a thainténance 
grant in. favour of his: “son; “the “defendant. Sanction--of the Commissioner 
under Séction 12A” “was.” sought and refused. s Defendant having attained 
majority “instituted: suit No. 117-03 1917, against” his father, | , and .his brothers 
R. and J., claiming a maintenance grant ‘of the yearly value of Rs, 45 000, the | 


defendant being already fo possession under the grant of 1609. of properties: » 


yielding an income of ‘Rs, 1, 200 ‘in cash and Rs. Ico- in kind; In that suit 
defendant maintained that ‘the sanction of- the Commissioner was not necessary. 


AN athregs -defendants filed written statements, ‘the: present *paintiff’s-- father 


"contesting? the sult. On*siath~ November, 190^, the “suit was decreed, the 
Court? = determining, | that Section "132A had never applied to the transaction of 
1909. - In implement of that- order, the present’ defendant’s father executed 
; and registered a further maintenance grant to the present defendant of further 


f properties, yielding an income of` Rs. 2,000 in cash and Rs. 400 in kind. The - 


# 


wu 


present plaintiff became the owner of the impartible estate- On goth January; 
1920, and instituted the present guit through the Manager of the estate 
against the defendant praying for possession and“ mesne profits- and fer a 
declaration that the two maintenance: -Brants of 1609 and 1920. are illegal and 
invalid and not binding-on him, The - ‘Subordinate Judge dismissed the present 
suit, but his decision was reversed by “the High Court. 
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i Š C. f On appeal to the Judicial Committee, held, that the question of the validity 
1035. of the 190) grant in view of Sectlon 12A of the Encumbered Estates” Act 
en being directly and substantially in issue in the 1617 suit and the similarity of 


piece haran the parties satisfying the condition of Section 11! of the Code, and tbat the 
Se decision of the Court in the 1917 suit having determined that the Section had 
Thakur Bageshwari. never applied to the 1909 grant, the issue as ta the applicability of the section 


Charan singh, cannot be tried anew in the present suit; and that, the decision in the 1917 
suit as to the construction of Section 124 is res judicata as to the validity of 
the grant of 1920 which was made in fulfilment of the obligations of that 

: decision, and that, therefore the grants of 1909 and 1920 are binding on the 
T plaintiff in the present suit. a. F p 2 


Privy Council Appeal No. 59 of 1934 by the Defendant against 
the decision of the Patna High Court ( Agarwalla and James, JJ.) 
dated the 2gth July, 1932, reversing a decree of the Additional 
Subordinate Judge of Hazaribagh, dated the 31st March, 1928. 

The material facts will appear from the judgment. 

ae J. M. Pringle for the Appellant: The judgment and decree 

in the 1917 suit bind the respondent. It was ` deci?ed by 

that judgment (r) that the 1909 grant was valid and (2). 

that the appellant was entitled as maintenance to an alfow- 

ance of Rs. 4,000 yearly. That judgment and decree were 

passed by the Court in exercise of the jurisdiction. saved 

j to it by section 23 of the Encumbered Estates Act, “Under that 

‘ ~ section the Court has jurisdiction both to pass and to execute 
the decree. The result of the judgment in the 1917. suit is that 

even on the assumption that it is still open to the respondent 

to contest the validity of the 19c9 grant the appellant in execu- 

tion of that decree can immediately compel a regrant to.him of 

. the properties comprised: in the said grant. No Court. will pass 

: a decree declaring to be void that which can ‘thus be validated 
forthwith; The 1920 grant being made in obedience- to the 
decree in the 1917 suit lies outside the purview of section I2A 
and requires no sanction of the Commissioner to give it “effect, 
The,cases relied on by the High Court Zarini Charan” Bhatta- 
charya v, Kedar Nath Haldar (1); Manohar Lal v. Baldis Singh 
(2); Rup Nath Mandal v, Jaganath Mandal (3); Joychand v, 
Bhutnath Khan (4) do not apply to the facts and circumstances of 


the present case. ` ae 
A. M. Dunne K. C. and W. Wallach for the e Respondent : : SANG 
ütök L. R. 56 Cale. 723. “9 


(2) (1927) I. L. Ra 49 All. 918, 
(3) (1927) 9 P, L, T. 228; I. L, R. 7 Pat. 178. 
(4) (1929) HPP. E Tracey; A, I. R 1930] Pat. 256. 
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grants of 190g and 1920 are void under Section 2A of Pet 
the Encumbered Estates Acte Therefore the decision in suit 1935. 
kiaiii a 
No. 117 of 31917 does not operate as res judicata; in this Bindeswari Charan 
sult. _ Singh 
W. Wallach, followed, for the respondent: The decree in suit Thakur Bageshwari 
No. 117 of 1917 was obtained by collusion and fraud. Charan Singh. 


caine Y 


Their Lordships’ judgment was delivered by 


Lord Thankerton :—This is an appeal from a decree of the 
High Court of Judicature at Patna dated the 29th July, 1932, which 
reversed a decree of the Additional Subordinate Judge of Hazari- 
bagh dated the 31st March, 1928, and decreed the plaintiff-respon- 
dent’s suit with costs, 


November, 18. 
— 


The following pedigree shows the relationship of the parties :— 


Senior wife = Thakur Jadu Charan Singh, = Junior wife 
died 2ist Feb. 1924 


T 


| | 
®abu Ramdhan Jibdan Charan Bindeshwari Charan Singh 
Charan Singh Singh (Defendant-Appellant). 
{eldest son), 
died 3oth Jan. 1920 


Thakur Bageshwari , 
Charan Singh 
(Plaintiff-Respondent). 


Thakur Jadu Charan Singh was the owner of an impartible 
estate inthe District of Hazaribagh, On his death intestate in 
1924 the respondent succeeded to the estate, his father having 
died in 1920, 


‘The management of the estate was vested in a manager appoin- 
ted under section 2 of the Chota Nagpur Encumbered Estates 
Act (VI of 1876) from 1894 until the r5th May, 1909, when it 
was released and made over again to Jadu Charan, in accordance 
_with the provisions of the Act. The estate was again vested in 
a manager under the Act onthe 24th July, 1921, and it is still 
under .management. 


On the 17th November, 1909, Jadu Charan executed a 
“a maintenance grant in favour, of the appellant, transferring to him 
villages and lands yielding an annual income of Rs, 1,300. Doubt - 
being entertained asto whether, in view of the provisions of sec- 
tion 12A of the Act, the sanction of the Commissioner to the grant 
should have been obtained, the, appellant, on the 4th March, 
1916, sought the sanction of the Commissioner, but this was 
refused by an order dated the 26th April, 1916, 
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Section 12A provides as follows :— 

“r2A.—-(1) When the possession and enjoyment of property 
is restored, under the circumstances mentioned in the first or the 
third clause of section 12, to the person who was the holder of such 
property when the application under section 2 was made, such | 
person shall not be competent, without the previous sanction of 
the Commissioner— 

(a) to alienate such property, or any part thereof, in any 
way, Or 

(4) to create any charge thereon extending beyond his 


. lifetime. 


(2) Ifthe Commissioner refuses to sanction any such alienation 


~ cr charge, an appeal shall lie to the Board of Revenue, whose 


decision shall be final. 

(3) Every alienation and charge made cr attempted in con- 
travention of subsection (1) shall be void.” 

The present appellant, having attained majority on the 4th 
September, 1917, instituted suit No. 117 of r917 in the Ceurt 
of the Subordinate Judge of Hazaribagh against Jadu Charan and 
his brothers Ramdhan and Jibdhan, claiming a maintenance grant 
ofthe yearly value of Rs. 4,000—bhe being already in possession 
under the grant of 1909 of properties yielding an income of 
Rs. r, 200 in cash and Rs. roo in kind—and maintaining that 
the sanction of the Commissioner was not necessary. All three 
defendants filed written statements, the present respondent’s 
father, in particular, contesting the suit. On the r2th November, 
1919, the Subordinate Judge decreed the suit and ordered and 
decreed that :— 

“It be declared that the plaintiff is entitled to get as maintenance 
grant from the defendant No. x properties yielding an income 
of Rs. 3,502 in cash and Rs. soo in kind annually and it be 
further declared that the grant made to tke plaintiff by his 
father on Kartik Sudi 5, 1965 S. is legally valid and after leaving 
out the khorposh properties so obtained by the plaintiff, he 
do get additional properties in maintenance from the defendant 
No. r yielding an annual income of Rs. 2, 300 in cash and Rs, 
400 in kind.” 

Defendant No. 2, the present respondents’s father, oie had ` 
not appeared at the trial, applied for a rehearing under Ortler 
IX, Rule 13 of the Code of Civil Procedure, but the application 
was rejected, On the arst February, 1920, Jadu Charan, defen- 
dant No. I, in implement of the order of the Court, executed and 
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registered a maintenance grant to the present appellant of further 
properties yielding an income of Rs. 2, 300 in cash and Rs. 400 
in kind. This grant was filed in Court and entered, as satisfac- 
tion of the liability of defendant No. 1,0n the 27th February, 
1920. 

The respondent’s father having died on the 30th January, 
1920, the respondent became the owner of the impartible estate, 
which again came uncer the Encumbered Estates Act on the 24th 
July, 1921. The respondent instituted the present suit, through 
his respresentative and next friend, the manager of the estate, on 
the r4th May, 1926, and impleaded as defendants the appellant 
and the mortgagee of some of the properties in suit. In the plaint 
the respondent asked fora declaration that the two maintenance 
grants of 1909 and 1922 are illegal and invalid and not binding 
on him, and asked for possession and mesne profits. The suit was 
defended by the appellant, and the following issues, settled in the 
suit, are relevant to this apppeal :— 

@. Are the judgment and decree — in suit No. 117 of 1917 
collusive ? 

5. Are (sic) the findings in suit No. 117: of 1917 of the Sub- 
ordinate Judge of Hazaribagh operate as ves judicata in the 
present suit ? 

7. Are the grants dated 17th November, 1909 (kartik Sudi 5 of 
1966 Sambat) and dated 21st February, 1920, affected by section 
12A of the Encumbered Estates Act? 

Although the question of collusion is maintained in the res- 
pondent’s case, it could not be seriously pressed in view of the 
concurrent findings of the Courts below, but their Lordships 
desire to point out that collusion is not the appropriate term 
to apply to the obtaining of a decree by a fraud on the Court; 
the terms of the issue suggest that the Court was implicated in 
the matter. 

The learned Subordinate Judge held that the ee in the 
suit of 1917 did operate as ves judicata and that, in accordance 
therewith, section r2A did not affect the grant of 1909 or the 
grant of r920, as the latter was executed by way of carrying 
out the order in the judgment and decree in that suit. He there- 


fore dismissed the present suit. On appeal, this decision was — 


reversed by the High Court, for reasons which render it convenient 

to restate the provisions of section 11 of the Code of Civil 

Procedure, viz — 
“No Court shall try any suit or issue in which the matter 
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directly and substantially in issue has been directly and substantially 
in issue in a former suit between the same parties or between parties 
under whom they or ‘any of them claim, litigating under the same 
title, in a Court competent to try such subsequent suit or the suit in 
which such issue has been subsequently raised, and has been heard 
and finally decided by such Court.” 

The judgment of the High Court was delivered by Agarwalla 
J., with whom James J. concurred, and, with reference to the 1909 
grant, it appears to their Lordships that the learned Judges have 
disregarded the express prohibition of section rz. They clearly 
hold that the-question of the validity of the 1909 grant in view of 
section 12A of the Encumbered Estates Act was directly and subs- 
tantially in issue and was decided in the 1917 suit and that the 
similarity of the parties satisfied the condition of section 11 of 
the Code, but Agarwalla J. then states :— 

“Reverting tothe question of the operation of the doctrine 
of zes judicata on the grant of 1609, the point for determination 
is whether the decision in the 1917 suit can render valid a trangac- 
tion which sub-section 3 to section 12A declares to be void... Now 
the third sub-section of section 12A declares that an alienation 
or charge made without the previous sanction of the Commissioner 
ig void, that is to say, it is void adinitio. The grant of 1909 was 
in my opinion still-born and the decision in the suit of 1917 could 
not impregnate it with life. I therefore hold that we are not bound 
to treat the grant of Irgog as valid merely by reason of the con- 
clusion as to its validity arrived at by the learned Subordinate Judge 
in the 1917 suit. 

Truly the third sub-section of section t2A renders void any 
transaction to which it is applicable, but the question as to whether 
it applies to a particular transaction entitles the Court to consider 
the construction of the section and the determination of its 
applicability rests with the Court. The decision of the Court in 
the suit of 1917 determined that the section had never applied 
to the transaction of 1909, and it is difficult to follow the reasoning 
of the learned Judge which allowed him not only to express a 
strong contrary view as to the applicability of the secticn, which 
he was entitled to do, if he so chose, but to try anew the issue as 
to its applicability~-in face of the express prohibition in tection 
11 of the Code. In support of his view, the learned Judge 
refers to the opinion of Sir George Rankin, then Chief Justice, in 
Tarini Charan Bhattacharya v. Kedar Nath Haldar, (1) and to 


(1) (1928) I. L. R, 56 Cale. 723 (796). 


VoL, LXIL] PRIVY COUNCIL. 


certain other cases, but these lend no support to the reasoning of 
the learned Judge. l 


With regard to the 1920 grant, the learned Judge, taking the 
view—rightly, as their Lordships think—that the suit of 1917 was 
brought under the Code of Civil Procedure, states, 


“The only effect of the decree in that suit was to declare the 
appellant to be entitled to obtain from Jadu Charan properties 
yielding an annual income of Rs. 4, oco. But Jadu Charan was in- 
competent to gave effect to the decree unless the Commissioner 
sanctioned a transfer or charge under section 12A.” 


It is not clear how far this view is based on the learned Judge’s 
opinion asto the 1go9 grant, but, in any event, their Lordships 
are clearly of opinion that the learned Subordinate Judge was 
right on this point, and that the decision in the suit as to the 
construction of section 12A is res judicata as to the validity of the 


grant of 1920 which was made in fulfilment of the obligations of 
that decision. 


"Their Lordships are therefore of opinion that, in view of the 
decision in the suit of r917,it is not open to the respondent to 
challenge the validity of the grants of 1909 and 1920, and that 
they are binding on him, and they will, accordingly humbly advise 
His Majesty that the appeal should be allowed, that the judgment 
and decree of the High Court should be set aside and that the 
judgment and decree of the Additional Subordinate Judge of 


Hazaribagh should be restored. The respondent will pay to the: 


appellant his costs of this appeal and in the High Court. 
W, W. Box & Co. Solicitors for the Appellant, 
Solicitor, India Office: Solicitcr for the Respondent. 
8. P. K, ` Appeal allowed, 


527 


1935. 
ye? 


Bindeswari Charan 
Singh 


v. 
Thakur Bageshwari 
Charan Singh. 





Lord Thankerton, 





5338 l THE CALCUTTA LAW JOURNAL, {Von LXII. 


PRESENT : Lord Thankerton, Sir John Wallis and 


Sir George Rankin. 
ee RAJA SOMASEKHARA ROYAL, SINCE DECEASED - 
1935. (NOW REPRESENTED BY RAJA-VIRA 
October, 28. BASAVA ROYAL), AND OTHERS 
kaka 5 ; 


RAJA SUGUTUR MAHADEVA ROYAL AND OTHERS. 


y 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS. | 


- Personal law—Transfer of district for administrative purposes— Law of the 

Madras Presidency—Married man—Validity of adoption.. 

The mere transfer of a district for administrative purposes is not sufficient 
to affect the personal Jaw of residents in that district unless and until it is shown 
in the case of any resident there that he had intended to change and had in fact 
changed his persona! law. l 
-According to the law of the Madras Presidency, the adoption of a married 
man is invalid. l e 

Plaintiff, who is a member of the family of the Panganur Zamindar resident 
in the Madras Presidency, sued the defendants, who are members ofthe same 
family and who represent the impartible estate, to recover certain allowances 
or sums, whether for maintenance or not, under the will of his father. The 
only ground of defence was that in the year 1607 plaintiff was adopted by a 

. lady in North Kanara in the Bombay Presidency, and he thereby ceased to be 
a member of the Tanganur family and lost any right or claim to the moneys 
or allowances in question. North Kanara was transferred for administrative 
purposes to the Presidency of Bombay in the year 1861. The appellant’s 
defence was unsuccessful in both the Courts below. On appeal to the Judicial 
Committee of the Privy Council, Aeld, that the adoption of the plaintiff was 
invalid, neither the lady who adopted himnor he himself being capable of 
carrying out between them the adoption of a married man. 


Privy Council Appeal No. 45 of 1933 by the Defendants against 
the decision of the Madras High Court. (Xumaraswami Sastri 


and Fakenhan Walsh, JA) 
The material facts appear from the judgment. 
A. M. Dunne K., C, and Channai-Durai for the Appellants : 


The plaintiff was validly adopted into another family .in North 
Kanara and thus ceased to be a member of the appellant’s family, 
The plaintifs adoption is valid under the law of Bombay which 
is applicable to North Kanara. The only question is whether a 
Hindu resident in India, who belongs to a Presidency in which 
he has a personal law and who is governed by that personal law, 


Vou LXII] . PRIVY COUNCIL. 


takes his law with him if he migrates to another Presidency, unless 
he shows by his actions that he intends to adopt the law of the 
place where heis migrating. I am not contesting the proposi- 
tion laid down in Lingayya Chetty v. Chengalammal (1) 
that the adoption of a married man was invalid inthe Madras 
Presidency. 


Leslie De Gruyther K. C. and P. V. Subba Row forthe Res- 


pôndent, were not called upon. 
Their Lordships’ judgment was delivered hy 


Lord Thankerton :—In the present appeal the appellants are 
members of the family of the Panganur Zamindar. On his death 
during this suit they have “been substituted for him and now repre- 
sent the impartible estate. They are defendants in a suit brought 
by respondent No, r, who isa member of the same family being 
the third son of a predecessor in the ownership of the impartible 
estate, Heis seeking to recover certain allowances or sums, in 
thefirst place, in the form of maintenance at the rate of Rs. 100 
a month and, secondly, at the rate of Rs, 125 a month in lieu 
of certain lands which were given to him, whether for main- 
tenance or not, under the will of his father. The only ground 
óf defence which is raised by this appeal is to the effect that in 
the year 1997 the plaintiff, the respondent, was adopted by a 
lady in the Bombay Presidency, both parties being Lingayats. 
The Panganur family are resident in the Madras Presidency and 


the ground of defence is that having been adopted by this lady in - 


North Kanara in the Bombay Presidency, he thereby ceased to be a 
member of the Panganur family and loses any right or claim to the 
moneys for allowances- in question, North Kanara was trans- 
ferred for administrative purposes to the Presidency of Bombay 
in the year 1861 and the appellants’ defence has been unsuccessful 
in both the Courts below. They had another unsuccessful 
defence, that of a special custom among the Lingayat community to 
which they belonged, which permitted a married man, as respondent 
No. 1 was at the time of the adoption, to be adopted. It is 
conceded by the appellants, as it rightly must be conceded, that 
according to the law of the Madras Presidency, which would 
apply to the residents there, the adoption of a married man would 
ba, invalid and that this law.applied to North Kanara while it 
remained part of the Madras Presidency. 

The High Court have decided against the appellants on the 


(1) (1927) I. L. R. 48 Mad. 407, 
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ground that the mere transfer of the North Kanara district to 
the Bombay Presidency for administrative purposes would not 
be sufficient to affect the personal law of residents in North . 
Kanara unless and until it was shown in the case of any resident 
there that he had intended to change and had in fact changed 
his personal law. Mr. Dunne, for the appellants, quite frankly 
found great difficulty in controverting that proposition and if 
that proposition is sound, then it seemsto their Lordships that 
it necessarily follows that the adoption of the plaintiff was invalid, 
neither the lady who adopted him nor he himself being capable of 
carrying out between them the adoption of a married man, It has 
been suggested that the fact that he was a Lingayat might possibly 
make some difference, but the ordinary Hindu law is presumed 
to apply to Lingayats, except in so far as it is shown that they have 
superseded it by their customs and in the absence of proof of any 
special custom among the Lingayats, there can be no ground for a 
successful argument in that direction. 

Their Lordships are unable to find any ground for sustaihing 
this appeal or disturbing the conclusion at which the High Court 
has arrived and they will humbly advise His Majesty that tke 
appeal should be dismissed with costs to the first respondent, who 
alone appeared. 

H. S. L. Polak & Co. 

-Nera & Co, : 


S. P, Ka 


: Solicitors for the Appellants, 
Solicitors for the first Respondent. 


| Appeal dismissed, 


CIVIL REVISION. 


Before Mr. Justice R. C. Mitter, 
SIDHESWAR GHOSAL 


v. 
TARAK DAS MUKHERJEE.* 


The Provincial Small Cause Courts Act (IX of 1887), Secs. 23 and 25——Case 
trisd under ordinary procedure by a Fudge having Small Cause Court 
powers ~ Competency of appeal. 


iy 

“Civil Revision case No. 560 of 193%, against the decree of Babu Thakur 
Das Banerjee, Subordinate Judge, and Court, Hooghly, dated the 12th April, 
1925, reversing the decree of Babu Ramlal Panen, Munsiff, 1st Court, Hooghly, 
dated the 21st November, 1933. 


Vor. LXIL] = HİGH Court. 


Ifa suit of a Small Cause Court nature is tried as an ordinary sult by a 
Judge having powers of a Small Cause Court Judge as a money suit, no appeal 
lies against the decree passed by him. ` 


Akshoy Kumar Saha v, Hira Lal Dosadh (1) and Indra Chandra Mukherjee 
v. Srish Chandra Banerjee (2) referred to. 


The remedy of the aggrieved party in such a case is not by way of appeal 
to the Jower appellate Court but by way of an application for 1evision under 
section 25 of the Provincial Small Cause Courts Act. 


_ Simply because a suit of a Small Cause Court nature involves the deter- 
mination of a question of title which may be a complicated question of law 
but not of title toimmoveable property, that would not entitle a Small Cause 
Court Judge to retura the plaint for presentation to the proper Court. 

Application for Revision under section 11 5 of the Code of Civil 
Procedure by the Plaintiff. 


The suit was for recovery of money on the basis of a Hatchita 
executed by the guardian of a minor for the latter’s banefit and 
relief was sought against the assets in the hands of the heirs of the 
minor, since deceased. | 


The facts of the case will appear from the judgment, 

Mr, Sanat Kumar Chatterjee for the Petitioner, 

Messrs. Hari Charan Ganguli and Indu Frakash Chatterjee 
for the Opposite Party. ` - 

The judgment of the Court was as follows : 


R. C. Mitter, J:—The plaintiff who is the petitioner before 
me instituted a suit against four defendants, Defendant No. r 
is one Jnanada Debi. She executed a Hatchita in favour of the 


plaintiff and took a loan from him, Itis said by the plaintiff that- 


the loan was taken by Jnanada as guardian of the minor Umasashi, 
to defray the marriage expenses-of Umasashi. It is this loan 
that is sought to be recovered in the suit from the defendants, 
Umasashi having died, the defendants Nos, 2 to 4 were made 
parties defendants as reversionary heirs of Umasashi and a decree 
was prayed for against cefendants Nor. 2 to 4to be recovered 
from the assets which the said defendants had inherited from 
Umasashi. The suit was instituted in the First Munsiff’s Court 
at Hooghly. The First Munsif of Hooghly had powers under 
the Small Cause Courts Act to try suits of that value. Later on, 
that officer was transferred and was succeeded by another Munsiff 
who had not the powers of a Small Cause Court Judge. On that 


(1) (1908) 7 C. L. J. 407. 
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GVL; the District Judge sent the plaint to that officer to ‘try the suit 
1935. asa money suit, But that officer could not try the suit, because 


before the suit became ripe for hearing that officer was transferred 
and was succeeded by another officer Mr, Ramlal Banerjee, 
who had the powers of a Small Cause Court Judge, and he 
R.C Mitter, F actually tried the suit. A decree was made in terms of the prayer, 
pa namely, a decree for money against the defendants to be recovered 
not peasonally from the defendants, but from the assets which 
the defendants had in their hands, namely, those wbich had come 
to them from Umasashi. 

An appeal was preferred by the defendants to the District 
Judge of Hooghly which is Money Appeal No. 6 of 1934.. It was 
heard by the Subordinate Judge of Hooghly. Before the Sub- 
ordinate Judge, a preliminary objection was raised by the plaintiff 
respondent who said that the decree passed by Mr. Ramlal 
Banerjee who had the powers of a Small Cause Court Judge must 
be taken to be a decree passed by a Small Cause Court and, there- 
fore, no appeal lay to the District Judge. This preliminary objection | 
was overruled by the learned Subordinate Judge. The reasons which 
be gave for overruling the preliminary objection was first, that the 
suit was actually tried under the ordinary procedure, and secondly, 
‘that the nature of the relief asked for in prayer Ka of the plaint 
involved a question of law which was fit to be tried under the 
ordinary procedure. The prayer Ka of the plaint was prayer for 
recovery of the decretal amount from the assets of Umasashi 
inherited by the defendants. I do not think that these reasons of 
the learned Subordinate Judge are sound. It has been laid down in 
a series of cases of this Court that if a suit of a Small Cause Court 
nature is tried bya Judge having powers of a Small Cause Court 
Judge asa money suit, no appeal lies against the decree passed 
by him. It would be regarded asa decree passed by a Small 
Cause Court Judge and the remedy of the aggrieved party would 
be not by way of an appeal but by way of an application under 
section 25 of the Provincial Small Cause Courts Act to this Court. 
I may mention here two cases only, namely, the case of. A&shoy 
Kumar Saha v. Hira Lal Dosadk (1), andthe case of Jndra 
Chandra Mukherjee v, Srish Chandra Banerjee (2), 

The first reason, therefore, given by the learned Subordinate 
Judge is not a sound reason. With regard to the second reason the 
only provision in the Small Cause Courts Act is section 23. That 


(1) (1908) 7 C. L. J, 407. 
(2) (1913) 1. L, R, 40 Cale, 537. 
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section says that if in a suit of the nature of'a Small Cause Court 
suit the relief claimed depend upon the proof or disproof of 
title to immoveable properly or other title, the plaint of such 
a suit may at any stage of the proceeding bereturned by the 
Small Cause Court to be presented to a Civil Court having 
jurisdiction to determine title, Simply because a suit of a Small 
Cause Court nature involves the determination of a question of 
title which may be a complicated question of law but not of title 
‘to immoveable property, that would not empower a Small Cause 
Court Judge to remove the plaint from his file and return it to 
the plaintiff for presentation to a Civil Court. The question 
involved must bea question relating to the proof or disproof of 
a title to an immoveable property. Here the prayer is for a decree 
against the assets. Whether defendants Nos.2 to 5 are liable 
or not is a question which does not attract the determination 
of any question of title to immoveable property. 

In this view of the matter, Iam of opinion that the reasons 
given by the learned Subordinate Judge are not sound and the 
appeal before him was not competent. I accordingly set aside 
the judgment and decree of the learned Subordinate Judge on the 
ground that the appeal before him was incompetent. The remedy 
of the defendants as I have pointed out above was an application 
to this Court under section 25 of the Provincial Small Cause Courts 
Act. The defendants who did not file an application to this 
Court misconceived their remedy, may be under a bona fide 
mistake, and filed an appeal before the District Judge. If they 
are so advised, they can move an application under section 25 
of the Provincial Small Cause Courts Act to this Court against the 
judgment and decree of the learned Munsiff. Whatever I may 
have stated in this judgment would not prejudice their rights to 
make such an application, if they are so advised. 

This Rule is accordingly made absolute with costs to,the peti- 
tioner of this Court and of the Court of appeal below. I assess 
the hearing fee of this Court and of tke lower appellate Court 
at Rs. 25. ; 

Let the counter affidavits filed in Court to-day be kept on the 
record, 


A, C., G. l Rule made absolute, 
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APPELLATE CIVIL. 
Before Mr. Justice R. C. Mitter, 


ALI HOSSAIN SHAIKH AND ANOTHER 


i 
D. 


JONABALI MONDAL AND OTHERS, 


Decision on the question of status of the tenant ina Rent Suit-Recitals in 
Pottas in favour of landlord executed after the orizin of the tenancy— 
Admissibility-Transfer of Property Act (IV of 1882), Section 107, tf 
applies to a Kabuliyat in respect of agricultural land = Agricultural - tenancy 
may be created by oral agreement~Instrument for such tenancy, if requires 
reyistration—Indian Registration Act (XVI of 1905) Sections 17(1) (a) 
and 49—Contract for sale of growing straw in an Amaloama, tf requires 
registration. 


In a suit for the recovery of arrears of rent, it is not necessary to go into the 
question of the status of the parties. 


Recitals in a fetta in favour of the landlord executed since the creatio® of 
the tenancy cannot be used in evidence against the tenant. Such recitals take 
effect like those in a third party document. 


Section 107 of the Transfer of Property Act has no application toa Kabuliyat 
In respect of an agricultural land. 


A tenancy in respect of an agricultural land can be created by an oral agrees 
ment; but if an instrument 1s at all executed for the purpose,. it has to be 
registered in accordance with the provisions of Section 17(1) id) of the Indian 
Registration Act, and if not so registered, is inadmissible in evidence by reason 
of section 49 cf the Indian Registration Act, 


* 


In a contract for the sale of growing straw, the purchaser derives a benefit 
from the further growth of the thing sold, from further vegetation and from the 
nutriment to be afforded by the land and in that way acquires an interest in land 
and an Amalnama or a Kabuliyat embodying such a contract requires 
registration. 


Marshall v, Green (1), referred to. 
Appeal by Defendants Nos. 1 and 2. 
The suit was for recovery of arrears of rent. 


The facts of the case will appear from the judgment of the 
Court. 


* Appeal from Appellate Decree No. 1622 of 1942, against the decision of 
Babu Kshitipati Nath Mitra, Additional Subordinate Judge of Nadia, dated the 
14th June, 1933, affirming the decree of Babu Satya Saran Guha, Munsiff, First 
Court, Krishnagar, dated the goth January, 1932, 


(1) (1875) L. R. 1 C. P. D, 38 (39). : 


Vot LXIL] HIGH COURT. — 


Messrs. A. C, Gupta and Shamsuddin Ahmed for the Appellant. 


Messrs. S. C. Roy Choudhury and Abdul Añ for the Respondents. 
Mr, Ramendra Mohan Majumdar for the Deputy Registrar. 
The following judgment was delivered by the Court : 


R. C. Mitter, J. :--This appeal is on behalf of defendants 
Nos. 1 and 2 and arises out of a suit for recovery of arrears of rent 
for the year 1336 B. S. and the Ashar Kist of 1337. The plaintiffs 
came to Court with the case that the defendents were Ijaradars 
under them for five years commencing from 1335 B. S. and that the 
rent payable by them is Rs, 475 a year. The case of the defendants 
is that they are raiyats and the rent is not Rs. 475 but ‘Rs. 234-13 as, 


a year. An issue was framed as to the stalus of the defendants. | 


The lower appellate Court has come to a finding that the defendants 
are Ijaradars as alleged by the plaintiffs and that their right to 
remain on the property demised had ceased in the year 1339. 
Having regard to the fact that it is a suit for recovery of arrears of 
reft, I am of opinion that it is not necessary to go into the question 
of status and that question: ought to have been left open by the 
lower appellate Court. “Both Mr. Roy Chowdhury and Mr. Gupta 
agree that the said question ought to have been left open. I 
accordingly expunge that portion of the judgment of the lower 
appellate Court which deals with the defendants’ status and leave 
the question open to be litigated if and when occasion arises, 


The other question involved in this appeal is as to the -rate of 
rent. The lower appellate Court hascome to the conclusion that 
the rent is Rs. 475, and on that finding he affirmed the decree of 
the first Court. Mr. Gupta appearing for the appellants urges that 
this finding is based on inadmissible evidence and ought to be set 
aside and the case remanded to the lower appellate Court in order 
that the said Court may come to a finding as to what is the amount 
of rent, after excluding such evidence as is inadmissible. For the 
purpose of arriving at his finding the learned Subordinate Judge 
has found that the Dakhilas produced by the defendants to be not 
genuine. That finding is based on evidence and must stand. But 
the lower appellate Court in coming to its finding as to the rate of 
rent relied principally upon Exhibit 7 which is said to be an Amal- 


nama, and the recitals in three Pattas Exhibits r, 2 and 8 the’ 


recitals being that the defendants ara Ijaradars holding at the rent 
of Rs. 475 and that the term of their Ijara at the date of the Pottas 
had not expired but was to runon for another four years. The 
question, therefore, raised in this appeal is whether Exhibit 7 and 
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the recitals in the three Pottas are admissible in evidence against 
the defendants. l l 

I shall first deal with the recitals contained in the Pottas. In my 
judgment those recitals are not admissible in evidence. These 
Pottas were executed in the year 1336 B.S, They are executed in 
favour of the plaintiffs by some of their co-sharers. I do not see 
under what provisions of the Indian Evidence Act those récitals 
could be in evidence against the defendants who had’secured their 
interest from the plaintiffs and their co-sharers before the execution 
of those Pottas. If the defendants’ interest had been created after 
the execution of the Pottas, any recital therein would have been 
evidence against them, because they being undoubtedly evidence as 
against the plaintiffs would have been admissible in evidence 
against the defendants as their assignees. But having regard to the 
fact that the defendants had already acquired a right from the plain- 
tiffs before - the Pottas were executed the recitals are like those in a 
third party document and are not admissible in evidence against 
them. 2 

As regards Ex. 7, though itis no doubt described asan Amal- 
nama in one part.of the document and an Ækrar in another part of 
it, it cannot be by any stretch of language an Amalnama or warrant 
for possession given by the landlords to the tenants because this 
document was not executed by or on behalf of the plaintiffs land- 
lords but by the tenant defendants. I have gone through-the terms 
ofthe document. The document is really a combination of a 
Kabuliat and a bond promising payment of a portion of the selami 
which was not paid then and there. By this document the defen- 
dants took Bandobust or lease of the property for five years, The . 
rent and all the termsof the settlement are given in detail. The 
land is described as KAarban, that is to say, land covered by straw 
in its natural state. I am prepared to accept the contention `of 
Mr. Roy Chowdhury that it isa Kabuliat in respect of agricultural 
land and the provisions of section 107 of the Transfer of Property | 
Act has no application whatever, that is to say, forthe purpose of | 
creating a lease of such land it is not necessary that the lease must 
be created by a registered document only. Settlement might as 
well have been made by means of oral agreement. But when an 
instrument has been executed the question is whether it is affected 
by the provisions of the Registration Act. In my judgment if it is 
a lease of immovable property, itis affected by the provisions of 
section 17 sub-section (1) clause (d) of the Registration Act and it 
requires registration, and not being registered -it is not admissible 


Voi. LXIİ.] HİGH ČOURİ. 


by reason of section 49 of the Indian Registration Act and on that 
ground it ought not to have been admitted in evidence. 

In the previous paragraph I have assumed that exbibit 7 is a 
Kabuliat evidencing the terms of a lease of immovable property. 
But Mr. Roy Chowdhury has argued before me that by this docu- 
ment no interest in immovable property has been created, and it is 
merely a contract for sale of straw growing onthe land and there- 
fgre it is a contract for the sale of goods and so required no regis- 
tration. I am unable to give effect to this contention. The 
principle in such cases has been formulated in the case of Duppa v. 
Mayo (1) cited by Lord Coleridge, Chief Justice, in the case of 
Marshall v. Green (1) and is in these words: “ The principle of 
these decisions appears to be this, that whenever at the time of the 
contract it is contemplated that the purchaser should derive a bene- 
fit from the further growth of the thing sold, from further vegetation, 
and from the nutriment to be afforded by the land, the ccntract is 
to be considered as for an interest in land ; but where tbe process 
of vegetation is over, or the parties agree that the thing sold shall 
be immediately withdrawn fromthe land, the land is to be con- 
sidered as a mere warehouse of the thing sold, and the contract is 
for goods. This doctrine has been materially qualified by later 
decisions, and it appears to be now settled, that with respect to 
emdblements or fructus industriales, etc., corn and other growth of the 
earth which are produced not spontaneously, but by labour and 
industry, a contract for the sale cf them while growing, whether they 
are in a state of maturity or whether they have still to derive nutri- 
ment from the land in order to bring them to that state, is nota 
contract for the sale of any interest in land but merely for the sale 
of goods, ” 


It is the admitted case of both sides that the straw which was on 
the land was not fructus industriales, it grew on the land ina wild 
state. On the terms of the Amalnama itis quite clear that the 
defendants were to derive benefit ftom further vegetation and from 
the nutriment to be afforded by the land. I accordingly hold that 
the Amalnama created an interest in land in favour of the defen- 
dants and was not merely a contract for the sale of goods. In this 
view of the matter I do hold that Ex. 7 is not admissible in evidence 
because it is not a registered document. 


The judgment of the learned Subordinate Judge makes it quite 
clear that in arriving at his finding that the rate was Rs, 475 a year, 
he has relied greatly if not entirely upon the aforesaid four docu- 


(1) (1875) L. R. 1C. P. D, 35 (39) 
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ments. Inasmuch as I have beld that these four documents are 
not admissible in evidence, the decree of the learned Subordinate 
Judge must be set aside and the case remanded in order that the 
question as to the rate of rent payable by the defendants may be 
decided on the other evidence on the record. It must however be 
made clear that the finding of the learned Subordinate Judge on 
the genuineness of the Dakhilas produced by the defendants 
stands. 

The appeal is accordingly allowed and the case is remanded to 
the lower appellate Court to be disposed of in accordance with law. 
The costs of this appeal will abide the result, 


A. C. G Appeal allowed. 


ad 


Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


PURNA CHANDRA CHOUDHURY 


Va 
ALEP BISWAS.* 


Bengal Village Self Government Act (V of 1919 B.C.), Section ror, rules 
Ó, S, 9 and 38--Civil Court, if has gurigtiction to try a question whether 
a particular fn ts a qualified voter or not, 


Rules 6,8 9 and. 38 flamed under Section 101 of the Bengal Village Self 
Goveinment Act, bar the jurisdiction of the Civil Court to try a question 


whether a particular person was a qualified votet òo not: Alahedar Rahaman 
v. Kanti Chandra Basu (1) referred to. 


Expressions used by the legislature in subsequent enactments or amendments 
of Jaw can be used for the putpose of interpreting eatlier enactments and in 
giving effect to the intention of the legislature express or implied so far as parti- 
cular provisions of the law were concetned, 


Appeal by the Defendant. 


*Appeal from Appellate Order No. 576 of 1934s against the order of ALN, 
Sen, Esq., District Judge’ of Dacca, dated the 1st October, 1934, reversing that 


. of Babu Sarat Chandra Roy Choudhury, Munsiff, Second Court, Manikganj, dated 


the oth August, 1934. 
(1) (1934) 59 C. Le J. 523 3 28 C. W. N: 838. 


Vou. LATI, | HIGH COURT. 


Suit for setting aside an election held under the Bengal Village 
Self Government Act, r919. 

The material facts appear from the judgment. 

Dr. Nares Chandra Sen Gupta and Mr. Khitindra Kumar 
Mitra for the Appellant. i 

Mr, Abul Hossein for the Respondent. 

l CG A V 
The judgment of the Court was as follows : 


This appeal has arisen out of a suit for setting aside an election 
held under the Bengil Village Self Government Act, 71919, and 
the Rules thereunder,—in which the defendant was elected asa 
member,-on the ground that he was not eligible to stand asa 
candidate for election. It may be mentioned that the case now 
stated in the plaint was not before the election authorities by 
way of protest against the candidature of the defendant for elec- 
tion ; the objection relating to his eligibility was raised for the 
first time in the suit. 

* The trial Court came to the decision, on an exhaustive review 
of the provisions of the law, and on reference to the decisions of 
this Court, bearing upon the subject under consideration, that the 
suit was not maintainable. According to the Munsif in the trial 
Court, the Legislature has set up a special tribunal to decide the 
_ points sought to be raised inthe suit, and the suit could not 
therefore be entertained by a Civil Court; it was pointed that 
the plaintif had indulged in the luxury of litigation without having 
taken proper steps before authorities constituted by the Bengal 
Village Self Government Act in proper time, On appeal, the 
decision of the trial Court was reversed by the learned District 
Judge of Dacca, who has directed that the plaintifs suit be 
heard on the merits. The defendant has appealed to this 
Court. 

It appears to us to be clear that the decision of the District 
Judge cannot be supported, specially in view of a recent decision 
of this Court in the case of Mahedar Rahaman v., Kanti Chandra 
Basu (1), in which provisions contained in the Bengal Local 
Self Government Act, and the election rules framed thereunder, 
which bear close resemblance to the provisions contained in the 
Bengal Village Self Government Act, with which we are concerned 
in the case before us, were fully considered by Nasim Ali, J. We 
are in entire agreement with that decision. In our judgment, 
Rules 6, 8, 9 and 38 framed under section ror of the Bengal 


(1) (1934) 59 C. L. J 5235 38C. W. N. 833, 
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Village Self Government Act, barred the jurisdiction of the Civil 
Court to try a question whether a particular person was a qualified 
voter or not, and consequently whether his election was void on 
the ground of his not being a qualified voter ; as the Circle Officer 
was the authority or the special tribunal constituted to decide the 
question of the defendant’s eligibility as a yoter, a question which 
was not even raised before the authority constituted by law. 
Furthermore, as it has been said, there are occasions when expres 
sions used by the Legislature in subsequent enactments or amend- 
ments of law can be used, fur the purpose of interpreting earlier 
enactments, and in giving effect to the intention of the Legislature 
express or implied so far as particular provisions of the law were 
concerned. Judged from this latter standpoint, the intention of 
the Legislature, as definitely expressed now by an amendment 
of the law, was clear, that the authorities constituted by the Bengal 


Village Self Government Act were the final authorities in the 


matter of conducting elections after deciding the eligibility of 
voters, —on objections raised before them,—or without objection, as 
in the.case before us ; and that its intention was that the provisions 
contained in the enactment bar the -jurisdiction of the Civil 
Court to try the question of eligibility or otherwise of a candidate 
for election. | 
In view ofthe conclusion, we have arrived at. as mentioned 
above, the appeal must be allowed, and we direct accordingly, ` 
The decision of the Court of appeal below is set aside and the 
suit in which the appeal has arisen is dismissed with costs to the 
defendant . throughout, including the costs in this Court. The 
hearing fee in this appeal is assessed at 2 gold mohurs. 
PaRe Appeal allowed, 


Vou. LXII] HIGH COURT, 541 


Before Mr. Justice S. N. Guha and Mr, Justice 


C, Bartley. - 
THE SECRETARY OF STATE FOR INDIA Civit, 
y. ” 1925. 
JITENDRA NATH ROY," November, 22, 


The Bengal Cess Act (IX B.C of 1880), Secs. 14, 10, 17, 18, 21, 24—Legality of 
revaluation~-Effect of non-sa) vice of notice under Sec. 16 af the Cess Act— 
Jurisdiction of Collector tn the matter of assessment—Omtssion to make 
return —Effect—Powmer of Board of Revenue to make rules. 


The publication of a proclamation to make return by the parties under 
section 14 of the Cess Act confers jurisdiction on the Collector in the matter of 
assessment of cesses on proper valuation of lands 

Service of notice under Section 16 of the Cess Act is not merely a matter of 
procedure and is imperative and non-compliance with that provision makes 
the assessment of cesses invalid under the law. 

Failure to make returns after service of notice affects the right of the parties 
to collect rent in respect of the property sought to be assessed or re-assessed 
to cesses under the Cess Act. 

It is within the competency of the Board of Revenue to make rules and 
otherwise provide the proper execution of the provisions of the Cess Act. 

Note to section 24 of the Cess Act and Rule 66 of the Cess Manual framed 
by the Board of Revenue not being repugnant to anything contained in the Act 
cannot be held to be ultra vives or inoperative. 


S, A. No. 1260 was on behalf of the Defendant. 
S, A. Nos, 1261 and 1262 were on behalf of the Plaintiff. 


The suits were for declaration that certain cess revaluation 
proceedings were illegal and uéira vires. 


+ 


The facts of the case will appear from the judgment. 


Messrs. H, D. Bose, C. C. Biswas, Hemendra Chandra Sen and 
Surendra Nath Bose (Sr.) for the Appellant in S. A, Nos. 1267, 
and 1262 and for the Respondent in S, A. No. 1260, 


Dr. Bijon Kumar Mukerji for the Respondents in S. A. Nos. 
1261 and 1262 and for the Appellant in S. A. No. 1260. 


C, A. V. 
The following judgment was delivered 


* Appeals from Appellate Decrees Nos. 1260, 1261 and 1262 of 1933, against 
the decrees of P.C. De, Esq , D'strict Judge of Jessore, dated the 17th February, 
1933, affirming the decrees of Nagendra Nath Basu, Esq., Subordinate Judge, 
Jessore, dated the goth January, 1931. 


+ 
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-$ A 1360 of 1933. 
This appeal has arisen out of a suit instituted by the plaintiff 
respondent for declaration that certain revaluation proceedings in 
connection with assessment of cess under the provisions contained 
in the Cess Act (Bengal Act IX of 1880) were illegal, ura vires 
and not binding on the plaintiff. The question relevant for the 
purpose of this appeal raised before the Courts below, and which 
was argued in support of the appeal was whether the revaluation for 
imposition of cess made in respect of Jesscre portion of Touzi 
No. 132 of the Jessore Collectorate, under Section 21 of the Cess 
Act was sifra vires, illegal and not binding against the plaintiff, for 
non-service of notice under Section 16 of the Cess Act, upon the 
plaintiff, the plaintiff, not having been otherwis e cognizant of the 
order calling for return as prescribad by law, before the making of 
valuation under Section 21 of the Act. 

_ The Courts below have concurrently found on evidence before 
the Courts that there was no proof of any notice served on the 
plaintiff as contemplated by Section 2r of the Cess Act, and thatthe 
plaintiff was not otherwise cognizant of the same before the estate 
in question was valued for cess purposes, under Section 21 of the 
Cess Act. Onthe findings referred to above, the decision of the 
Courts below was that the assessment of cesses on revaluation was 
illegal and not binding on the plaintiff. 


It was urged in support of the appeal that the service of notice 


~under Section 16 of the Cess Act was merely a matter of procedure ; 


non-service of such notice could not in any way vitiate the assess- 
“ment proceedings; the jurisdiction of the revenue authorities in the 
matter of revaluation in the case was acquired by the proclamation 


_to make return by the parties concerned under Section 14 of the 


Cess Act; the non-service of notice under Section -r6 of the Act 
could not render the proceedings invalid. There is no question that 
the publication of a proclamation gives jurisdiction to the Collector 
in the matter of assessment of cesses on proper valuation of lands ; 
but the subsequent procedure contemplated by the Cess Act, for 
the purpose of making valuation as contained in Section 16 of the 
Cess Act coull not be ignored, in fixing liability, so far payment of 
cess was concerned. The elaborate provisions contained in 
Sections 16, 17, 18 leave no room for doubt that following the proce- 
dure mentioned- therein was as much binding on the revenue 
authorities seeking to assess and impose liability as -on the party 
who were required to lodge returns on service of notice on them, 
as provided by Section 16, ofthe Cesg Act. There was penalty 


A 


Vou LXIL] . HIGH CouRT, 


imposed for omitting to make return (Section 18); and the provi- 
sions that follow, contained in Sections 19 and 20 make it abundantly 
clear how the failure to make returns after service of notice affects 
the right of the parties to collect rent in respect of the property 
sought to ba assess2d or raiss:s32d to cesses under the Cess Act. 
It is also significant thatitis only on not furnishing return after 
service of notice under Section 16 that the Collector is empowered 
to make his own valuation. In our judgment the provisions contained 
in the Cess Act to which reference has been made above make it 


abundantly clear that service of notice under Section 16 of the Cess 


Act was not merely a-matter of procedure, but was apart of the 
law with reference to which valuation or revaluation as contemplated 
by law could be made by the revenue authorities, and liability 
imposed in the matter of payment of cesses, and non-compliance 
with the law—by failure to serve notice—made the assessment of 
cesses invalid under the law, The service of notice is made impera- 
tive by law, for the purpose of valuation of lands under the Cess 
Ach, and that must be the case,—in view of the position that the 
State would not impose any liability on a subject without giving 
him an opportunity to be heard. If there is any ambiguity in the 
statute,—-although in our opinion there is none,—-in the matter of 
the effect of non-service of notice under Section 16 of the Cess Act, 
it was the duty of the state to use language of precision when it was 


imposing liabilities upon its subjects ; the benefit of the doubt is the | 


right of the subject. The reasonable construction of the provisions 
of the Cess Act to which reference has been made above, lead to 
the conclusion that notice under Section 16 of the Act was impera- 
tive, before assessment of ‘Cess could be made by the revenue 
authorities on valuation of lands; and notice not having been 
served, as provided by law, the plaintiff was entitled to a declaration 
that the-cess revaluation in respect of the Jessore portion of Touzi 
No, 132 was #/fra vires, illegal and not binding against him. 
In the result, the appeal fails ; and it is dismissed with costs 
j 5, A, Nos, I26r and 1262 of 1933. 

These two appeals have arisen out of suits instituted by the 
plaintiff appellant in this Court, for declaration that a cess revalua- 
tion in respect of properties mentioned in the plaints was illegal and 
ultra vires and not binding on the plaintif, The question in con- 
tuoversy in the appeals relates to the assertion made by the plaintiff 
in the suits that the revaluation in question was made on the basis 
of a Note to Section 24 of the Cess Act (Bengal Act IX of 1880), 
and Rule 66 of the Cess Manual, which the Board of Revenue had 
no authority under the law to frame, and which were inconsistent 
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evir: with the definition of “cultivating raiyat” as contained in tbe 
1935. Cess Act. 
Sn a? 


The Secretary of , The Courts below gave their decision on the question mentioned 
State for India , above against the plaintiff in the suits, in which these appeals have 
Jitendra Nath Roy, arisen. The question to be considered is whether Note to Section 24 | 
kiai of the Cess Act, and Rule 66 made by the Board of Revenue was 
in consonance with the provisions of Section 106 of the Act. There 
can be no question that it was within the competency of the Board 
of Revenue to make rules and otherwise provide for the proper 
execution of the Cess Act, in respect of valuation of the assessment 
and of the levy of cesses. The question then was whether there 
was anything contained in the Note to Section 24 and in Rule 66 of 
the Cess Manual, inconsistent with or repugnant to the definition of 
a“ cultivating raiyat” as contained in Section 4 of the Cess Act, 
inasmuch as so long as the Note and the Rule in question are not 
repugnant to the provisions of the Act, they cannot be held to be 
ultra vires or inoperative. As has been repeatedly pointed out by 
this Court, that a raiyat may be a tenure-holder within the meaning 
of the Cess Act, and this in order to claim the privilege of the 
cultivating raiyat under the Cess Act, a person must be an actual 
cultivator of the soil, and the total rent payable by him for all his 
holdings must not exceed Rs, roo perannum. A raiyat may bea 
tenure-holder within the meaning of the Cess Act ; and the distinc- 
tion between a holder of a tenure anda cultivating raiyat, and not 
between a holder of a tenure anda raiyat, must be recognized. 
[See Peary Mohan Roy v. Sarat Kumari Debi (1); Sarat Chandra 
Deby. Dharani Mohan Roy (2)]. In our judgment therefore, the 
Note to Section 24 of the Cess Act and Rie 66 in the Cess 
Manual, cannot be held to be wééra vires and inoperative, as made 
by the Board of Revenue without jurisdiction. They are not in any 
way inconsistent with the definition of “ cultivating raiyat” as con- 
tained in Section 4 of the Cess Act; and the Courts ‘below have 
rightly held that revaluation under the Cess Act could not be held 
to be illegal on-the ground that it was made on the basis of Note 
‘to Section 24 of the Cess Act and Rule 66 of the Cess Mannal, 
framed by the Board of Revenue, which were both in force at the 
time when the revaluation in question was made. 
On the conclusion arrived at by us, as mentioned above, the 
- decree of the Courts against which these appeals were directed Are 
upheld, and the appeals are dismissed with costs, 
As C. O, Appeals dismisied, 
(1) (1912) 15 C, Ly Ji 428. (2) (1928) 47 C. L. J 946, 


f 


Von, LXIÍ.] HIGH COURT, - 


Before Mr. Justice R, C. Mitter, 


INDRA CHANDRA BAG AND OTHERS 4. 
V. 
HIRALAL RONG AND OTHERS,* 


Promissory note, understamped—Sutt on original consideration independent 
of the promissory note, if maintainable—Bengal Money Lenders Act (of 
1933) Section 3, applicability of. 


` Ifa promissory note is inadmissible in evidence as insufficiently stamped, 
the plaintiff is entitled to sue on a cause of action which is independent of 
the promissory note, that is to say, he can sue on the original consideration. 
It is not necessary that there should be an independent express contract prior to 
the execution of such a promissory note. 

The fact that the money has been Jent implies a promise to repay It and 
the plaintiff in such a case has a cause of action on the implied promise inde- 
pendent of the promissory note: Hast Bengal Commercial Bank Ltd v. 
Surendra Narayan Laha (1) and Mohatabuddin Mia v. Mahammad Nasir 
Soddar (2) followed. 

Section 3 of the Bengal Money Lenders Act 1932, Only raises a presumption 


tha? the rate of interest exceeding a5 per cent is excessive and the transaction _ 


was harsh and unconscionable and is substantially unfair. The section does not 
say'that the Court shall not in any circumstance allow interest at .4 rate more 
than 25 per cent per annum if the loan is unsecured. The section only raises a 
presumption of fact which the leader can rebut by evidence Hence the question 
whether the Courts below should have granted interest ata rate more than 25 
per cent » the stipulation in the promissory note being at the rate 75 per cent. 
per annum, being nota pure question of law, involves a determination of a4 
question of fact to be decided on evidence which may be led-by the creditor to 
rebut the presumption, cannot be put forth for the first time in second appeal. 

Dubitante : The provisions of Section 3 of the Bengal Money Lenders Act, 
1833, cannot be applied to a case when the decision of the trial Court was given 
before the Bengal Money Lenders Act, 1933) was passed: Brojendra Kumar 
_ Dutta Roy v. Sushil Chandra Chakravarty (3) referred to. 


Appeal by Defendants, Nos. 3, 4 and 8. 
Suit for recovery of money. 
The material facts appear from the judgment. 
` Messrs. Gunada Charan Sen, Dwijendra Krishna Dutt and 
Biswa Nath Naskar for the Appellants. 
Messrs. Amarendra Nath Bose, Abinas Chandra Ghose and 
Ramendra Mohan Majumdar for the Respondents, 
i C. A V 
*Appeal from Appellate Decrees No. 1825 0 1937) against the decree of 
Hiralal Mukerji, Esq, 1st Subordinate Judge of Alipore (24 Parganas), dated 
the 4th August, 1939, modifying that of S. P Bose, Esq., Munsiff, 1st Court 
Sealdah, dated the 11th of March, 1933. 


(1) (1935) 399 C. W. N. 1235. (2) (1935) 62 C. L. J, 289. | 
(3) (1935) 39 C. W. No 1213, 
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The judgment of the Court was as follows. 


The appeal is on behalf of defendants Nos. 3,4 and 8 ina 
suit instituted by the plaintiff to recover from them and other 
defendants a sum cf Rs, 800. The Court of first instance passed 


_a decree against the other defendants but dismissed the suit against 
defendants 3, 4 and 8; but the lower appellate Court bas modi- 


fied that decree and has given a decree to the plaintiff against 


all the defendants, bence this appeal by defendants 3,4 


and 8, 

_ The plaintiff came to Court with a case that the defendants 
horrowed from him a sum of Rs. 400 cn the 31st January, 1930. 
On that date the defendants executed a promissory note in favour 
of the plaintiff, but the said promissory note being insufficiently 
stamped has not been admitted in eviderce. The plaintiff accor- 
dingly based his case on the’ original consideration. The Court 
of appeal below has found that a sum of Rs. 400 was in fact 
taken as a loan by all the defendants from the plaintiff. This 


finding has been arrived at by the lower appellate Court indepen- 


dently of the promissory note as the lower appellate Court has 
expressly stated at line’ ten of page five of the paper-book. 


Mr. Sen on behalf of the appellant has raised two poni 
before me, namely; that the promissory note being out of the way 
the plaintiff cannot sue, inasmuch as the advance of the money and 
the execution of the promissory note were contemporaneous ; and 
secondly, that. the Court below ought not to have granted interest 


, ata rate more than 25 percent, the stipulation in the promissory 


note being at the rate of 75 per cent perannum. Regarding the 


_ first point I do not find any substance in jt. It bas been laid 


down ‘in this Court that if a promissory note is inadmissible in 
evidence on account of it being insufficiently stamped, the plaintiff 
is entitled to sue on a cause of action which is independent of 
promissory note. It is not necessary that. there should be an 
independent express -contract prior to the execution of such a 
promissory note. The fact that the money has been lent implies 
a promise to repay it, and the plaintiff in such a case has a cause 
of action on the implied promise. -independent of the promissory 
note. This is the view which has been taken in the case of the 
Last Bengal Commercial Bank Ltd v, Surendra Narayan Laka 
(x), and that is also the effect of my judgment pronounced in 
Second Appeal No. 1483 of 1933, inthe case of Mohatabuddin 


és 


(1) (1935) 39 C. W. N. 1945. 


Vou. LXII] HIGH COURT, oo 547 
i 


Mia v. Mahammad Nasir Joddar (1), delivered on the 16th August, ue: 
10935. For this reason I overrule the first contention of Mr.. 1935: 
Sen. | 


34 ii - Indra Chandra Bag 
é s kd g Y, 
In support of his second contention Mr.- Sen relies on the pro- Hiralal Rong. - 


visions of ‘section 3 of the Bengal Money Lenders Act of 1933. —~- 
Before dealing with this point, it is necessary to state the following - 
facts: the plaintiffs dues at the date of the suit came up to Rs. 
1150 ona calculation of the interest at the rate of Rs. 75 per 
cént per annum, but he gave up his claim for Rs. 350 and he 
limited his claim to a sum of Rs. 800 only, that is to say Rs. 400 
on account of principal and Rs. 400 on account of interest. The 
loan was taken’ before the Bengal Money Lenders Act came 
into force. The judgments of both the Courts below were 
pronounced before the said Act came into force. Accordingly 
there is no indication `of this point in any of the judgments for 
the obvious reason that it was not raised in the Courts below and 
could not have been raised because the Act came into force after 
the judgments. : 

My, Sen urges that the claim for interest ought to be limited _ 
to 25 per cent per annum, Iam unable to give effect to his 
contention fur this reason: that even if section 3 of the Bengal 
Money Lenders Act is applicable to the facts of this case, which 
I doubt very much because tection 3 only raises a presumption 
that a rate of interest exceeding 25% is excessive and the transac- 
tion was harsh and unconscionable and is substantially unfair. 
That section does not say that if any loan before the passing of 
the Bengal Money Lenders Act was given, the Court shall not 
in any circumstance allow interest at a rate more than 25 ‘per 
cent per annum if the loan is unsecured. The section raises a 
presumption of fact which the lender can by evidence rebut. 
The point therefore which is raised forthe first time, is nota 
pure question’ of law because it involves the determination of a 
question of fact to be decided on evidence which may be led by 
the creditor to rebut the said presumption. This the plaintiff 
had no -opportunity to do.. For this reason I am unable to allow 
Mr. Sen to urge this point here. : 

I also very much doubt whether.the provisions of section 3 
can be applied to a case when the decision of the trial Court was 
given before the Bengal Money Lenders Act came into force.. 
This is the vapw taken with regard to section 4 of the Bengal 
Money Lenders Act, by a Division Bench of this Court in the 
. (1) (1938) 62C. L J 289. 
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case of Brojendra Kumar Dutta ‘Roy v, Sushil Chandra Chakra- 
varty (1), and I am of opinion that the reason given in that 
‘judgment for not applying the provisions of section 4 to a case 
where the loan had been incurred before the Act came into 
force, and the decision of the trial Court was given before the 
Act came into force, is equally applicable to a case where. the 
provisions of section 3 are involved. 


For these reasons I hold that the decree passed by the lower 
appellate Court is correct and this appeal must be dismissed with 
costs. 


P, R l Appeal dismissed, 


(1) (1935) 39 C. W.'N, 1213. 


N 


Before Ms. Justice M. C. Ghose. 


EKKARI GHOSE AND OTHERS 
D. 


SIDHESWAR GHOSE AND OTHERS.* 


Civil Procedure Code (Act V of 1908), Or, XXI, Rule 63- Suit by a -creditor 


Jor declaration that property is attachable in executton—If such susi is one 
Jor avoidance of transfer as being in fraud of creditor Transfer. of Property 

Act, (IV of 1882 as amended by Act XX of 1929), Section 53, suit under, how 
to be framed—Civil Procedure Code (Act V of 1908), Order 1, Rule 8. 


TA suit by a creditor for declaration that a certain property is attachable and 
saleab'e in execution of a decree in his favour is not tantamount to, and once laid 
as such cannot be treated as a suit by a creditor for avoldance of transfer under 
Section 53 of the Transfer of Property Act. 


In order to bring a suit within the purview of Section §3 of the Transfer of 
Property Act as amended in i920, a suit instituted by a creditor to avoid a 
transfer, the provisions of Order 1 Rule 8 of the Code of Civil Procedure must be 
complied with. 

'* Appeal from Appellate Decree No. 1459 of 193°, against the decree of Babu 
Satya Charan Mukherjee, Subordinate Jndge, and Court of Hooghly, dated the 
asth March, 1933, reversing that of Babu Manindra Prosad wen Munsiff, 
Second Court, Hooghly, dated the a4th June, 1931. 


Vor, LXIL] - HGH COURT.: - 


- A plaintiff is not cntitled to claim any relief under Section «3 of the Transfer 


of Property Act, if the suit has not been biought acecrding to law as laid down | 


in that section, eA 


ny 


Chutterput Singh v. Makaraj Bahadur (1) referred to. 
Appeal by the Defendants. 


Suit for declaration that the lands in suit sre saleable and 
attachable in ex ecution of plaintifi’s decree. 


The material facts appear from the judgment. 
Mr. Apurbadhan Mukherjee fcr the Appellants, 


Mr. Nanda Gopal Banerjee for the Respondents, 
- - CAV 
The judgment of the Court was as follows :— . 

This is an appeal by defendants Nos. r to 3 ina suit for decla- 
ration that the lands in suit are saleable and attachable in execu- 
tion of plaintiffs decree against the judgment-debtor defendant 
No. 4 in the suit. i 

The facts in short are that defendant No. 4’s husband Annada 
Prosad Ghosh borrowed Rs. 16 from the plaintiff -by a promissory 
note, The plaintiff brought a suit in 1929 on the promissory note 
against defendant No. 4 as widow and heir of the said Annada. 
The suit was decreed. on the 24th August, 1929. The plaintiff in 
execution of the decree attached the lands in suit. The defendants 
Nos, r to 3 thereupon preferred a claim alleging that they had 
purchased the land on the 8th June, 1929 and been in possession 
since that date, that the claim was allowed by the Court. There- 
upon, the present suit was instituted. The plaintiff alleged in the 
plaint that the Kobala by which the defendants purchased the lands 
from defendant. No. 4 was a collusive and Benami document 
without consideration and was created in order to defraud the 
plaintiff. The trial Court found on the evidence that the appellants 
had purchased the lands for good consideration from .defendant 
No. 4 and they are in possession since the purchase, and that the 
Kobala was'nota Benami transaction as alleged by the plaintiff, 
‘Thereupon, the trial Court dismissed the suit, In appeal, the learned 
Subordinate Judge held that the appellants were not Benamdars of 
defendant No. 4 but that they had purchased the land for considera- 
tion and that they are in possession since the date of their purchasé, 
The Court, however, held that the defendant.No. 4 sold the lands 
to the appellants in order to defraud the plaintiff and defeat his 
claim in the suit, and therefore though the Kobala was for con- 


(1) (1904) L. R, gal. A, 1776, L.J. 395. 
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sideration it is hit by Section 53 of the Transfer of Property Act and 


‘the Court thereupon passed a decree that if .within the time stated, 


the defendants Nos. r to 3 paid the decretal amcunt to the plaintiff - 
the suit would stand dismissed but in default of such payment the 
plaintiff would be entitled to attach and sell the plaint lands for 
realisation of the decree. 

In appeal it is urged that the case of the plaintiff was that the 
dccumént was a Benami transaction without consideration and on 
that basis the parties went to trial. The case under Section 53 of 
the Transfer of Property Act was not made out in the plaint. 

Even under Section 53 as it stood before the amendment of 1929 
it was held that.a suit must be properly constituted under 
Section 53, Ifit was properly constituted there might be a defence 
to such a proceeding. See the case of Chutterput Singh v. Maharaj 
Bahadoor (1). The amended Section s3 which came into force in 
1929 applies to the present suit which was instituted in January, 
1931. Itislaid down that a suit instituted by a creditor to avoid- 
a transfer on the ground that it has been with intent to defeat or 
delay the creditor or transferor shall be instituted for the benefit ‘of 
all the creditors, that is to say, a suit must be instituted according 
to the provisions of Order 1, Rule 8. The present suit was not 
instituted according to the law as laid down in Section 53. The 
plaintiff, therefore, is not entitled to claim the benefit of Section 53. 
It would be evidently unjust to give him a decree under Section 53 
since he did not make such a case in the plaint and did not give the 
defendant adequate opportunity to meet his plea. 

It was urged by the learned. Advocate for the respondent that the 
plaintiff might be allowed to amend the plaint so as to comply with 
the provisions of Order r, Rule 8. If such amendment be allowed 
now it would be beyond time of limitation. 

- The appeal is allowed, the decree of the Court of appeal belb 
is set aside and, that of the Court cf first instance restored with 
costs, 

P, Re i Appeal allowed. 


(1) (1904) L. R. 32 I.A. 1; 7C. L. J. 393. 
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Before Mr. Justice D. N. Mitter and Mr. Justice 
B. N. Rau, 


MAHARAJA BAHADUR SIR PRODYOT KUMAR 
TAGORE. 


v 


HIRENDRA NATH DUTT.* 


Permanént tenure Origin of tenancy—Absence of entry in Fama-Wasil-Baki 
paper at'a certain pestod~Inference as to commencement of tenancy-— 
Papers kept inthe regular course of business—Burden of proof—-Tenancy 
carrying fixed rent or rent ata fixed rate—Bengal Tenancy Act (VHI of 
1885), Section 50—Presumption—Small variation of rent—Receipts, if all ta 
contain description of nature of tenancy-—Victim af sharp practice. < 


, In the absence of an entry in the Jama-Wasil-Baki papers of certain period 
of the landlord of the name cf a tenant before an inference that the tenancy 
commenced subsequent to this period, can be drawn, it must be shown that those 
papers were kept in the regular course of business. 


Inambandi v. Mutsaddi (1) referred to. 


The burden of proof lies on the tenant to show that the tenancy is one which 
carries a fixed rent or a rent at a fixed rate. 


There is no rebuttal of the presumption which arises under section so of the 
Bengal Tenancy Act, 1885, when the variation of rent Is very small, 


Tara Kumar Ghose vy. Kumar Ainun Chandra Singh (2) and Alimuddin Ve 
_ Karim Bux (9) referred to. 


Even if Dearish v, Dwijadas (4) be applied, saving regard to the circum 
stances, viz., even when there was a change Of rent, the change was due to a reduc- 
tion of the holding, the variation was due to a-mistake in calculation of area, and 
was not made by the landlord to save himself from the effect of the uniformity 


of payment of rent for more than 20 years, the tenancy was Brenner: to carry a 
rent at a fixed rate. 


It is not necessary that every receipt should contain “the description of the 
nature of the tenancy when froma single receipt one can be satisfied that the 
manrast nature of the tenancy was recognised by the landlord. 


In the present case the defendant was a bona fide purchaser for value from the 
the tenant. It was found that the document of title executed on behalf of the 
landlord and made over to him by his vendér contained description of the nature 


t Appeal from Original Decree No. 32 of 1931, against the decree of Babu 
Satchidananda Mukherjee, Additional Subordinate Judge, 3rd Court, of 24-Par- 
ganas (at Alipore), dated the 5th February, 1930. 

(1) (1918) L. R. 45 L A: 73; L L. R. 45 Cale. 878 j 28 C. L. J, 409. 

(2) (1922) 36 C. L. J. 389. 

(3) (1924) 41 C. L. J. 125 ;29 C. W. N, soo. 

(4) (1926) 44 C. L.-J. 103. 
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of the tenancy showing that it wasa permanent tenancy and on the faith of that 
statement he gave large sum of money (Rs, 24C00) to purchase the disputed land 


and other lands ; ya 
Held, that under the circumstances it was difficult on the part of the landlord 
to say that he had been the victim of sharp practice by his agent in collusion 
with the tenant vendor. 
Appeal by the Plaintiff (Landlord). 
Suit for ejectment. - Ae 
The material facts appear from the judgment. 


Dr. Bijan Kumar Mukherjee, Messrs. Gopendra> Nath Das, 
Hiralal Ganguly and Satindra Nath Chatterjee for the 
' Appellant, 

Messrs. H. D. Bose (Counsel), Amarendra Nath Basu and 
Sukumar De for the Respondent. l 

The judg ments cf the Court were as follows: 4 

D. N, Mitter, J. :—The suit in which this: appeal arises was 
brought by the Maharaja Bahadur Sir Prodyot Kumar Tagore for 
ejectment of the defendant on the allegation that the defendant 
was a transferee of a non-transferable holding. The subject matter 
of the suit is a plot of land of about 2 bighas, rọ cottas 3 chattaks 
in area situated in mouza village Dhakuria appertaining to Tovuzi 
No. 230/2/233 of the 24-Parganas Collectorate. In the plaint it was 
stated that the plaintiff is the owner in possession of the estates of 
the late Prasanna Kumar Tagore by right of purchase and as such 
he has got ‘his own name registered in the Collectorate and that he 
has been in ownership and possession of the.said estate. He states 


further that’ the said Mahal bearing Touzi No, 230/2/233 of the 


24-Parganas Collectorate is included within the plaintifi’s purchased 
estates. It is further stated that the plaintiff is the 16 annas pro- 
prietor of the said Mahal and of the lands and jamas in mouza 


_ Dhakuria within the said Mahal. These facts are not disputed. 


The further case made by the plaintiff is-that the land is comprised 
in an agricultural holding standing in the name of one Kusai Paik 
and was held by one Sashi Bhusan Sarkar as a non-transferable agri- 
cultural holding under the plaintiff. Sashi Bhusan is said to have 
traneferred this holding to Mr. Hirendra Nath Dutta, the defendant 
in the suit, on the 24th September, 1919, and abandoned the holding 
after such transfer. The holding being a non-transferable one the 
plaintiff is entitled to recovery of possession of it. The cause of ac- 
tion is stated to have arisen on the 24th September, 1919 when! the 
transfer in favour of the defendant was made. The suit was instituted 
within 14 years of that date some time in September, 1928. The 


Von. LXI.] aici GouRt. 


defence to this suit falls under five heads, First, that the transferor 
Sashi Bhusan Sarkar had permanent mukarari transferable and her-- 
ditary right in the said land. As a part of this defence it is said that 
the Jama i is in existence from time immemorial at a fixed rate of rent. 
As a branch of this defence it is stated that the several transfers of 
the holding in question have been recognised by the landlord. 
The second defence which is taken isthat the tenant asserted a 
mourashi mokarari title for more than 12 years to the knowledge of 
the landlord and consequently acquired against the landlord a 
mourasht mokarari right to the holding by adverse possession for 
more than the statutory period. The third head of the defence is 
that the holding is transferable by custom. The fourth head of 
defence is that there has been a recognition by the landlord in 
favour of the defendant. The fifth head of defence is that the 
principle of estoppel bars the suit of the plaintiff. On this state of 
pleadings several issues were framed, The Subordinate Judge has 
come to the conclusion that the defence of the defendant that his 
trapsferor had permanent Mokarari transferable and hereditary right 
to the land has been established, In other words he has come to the 
conclusion that’ the defendant and his predecessor-in-interest are 
raiyats at a fixed rate of rent within the meaning of the Bengal 
Tenancy Act. With regard to the other heads of defence the 
finding of the Subordinate Judge is that the defendant has failed 
to establish them; The Suen Judge has consequently 
dismissed the plaintifi’s suit. ore 

Against this decision the present appeal has been brought by 
the plaintiff and the main controversy has centred round the question 


as to whether the holding has been held at a uniform rate for more ' 


than twenty years, and whether the origin of the tenancy is known, 
It is not necessary to deal with the issues which were ralsed by the 
other heads of defence except the one which raises the question 
with regard to the nature of the tenancy, and that is issue No. t, 
which runs as follows :-- 

“Ts the tenancy held at a rent fixed in perpetuity and con- 
sequently transferable ? ” The Subordinate Judge has comé to this 
conclusion that the evidence in this case shows that the jama is one 
the origin of which is lost in obscurity and the origin is not known 
and that the tenant has been paying rent.at a uniform rate there 
hving been small variations which are negligible for the purpose of 
determining the question whether the rent paid was uniform or not. 
In order to determine the correctness of this finding of the Sub- 
. otdinate Judge which has been challenged by the appellant it is 
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necessary to consider the evidence, in particular the documentary 
evidence which has been- ordered on both sides- regarding the 
history of the tenancy in question. ‘The evidence given on behalf 
ofthe defendant is that the origin of the tenancy is not known. 

This position is sought to be controverted on behalf of the plaintiff 


“by the production of three Jama-Wasil-Baki papers, The first of 


these papers bears date sometime in 1263 B.S. It has been marked 
as Ex, 10 in the case and is punted at pages 7 3 to 18 of the second 
part of the paper book. In the said paper, the name of Kusai 
Paik does not appear. - The tenancy is described as a Mudafat of 
Kushai Paik ; and from the absence of his name in this Jama- 
Wasil-Baki of 1263 corresponding to 1856-57 itis sought to be 
argued on behalf of the appellant that the tenancy of Kushai Paik 
must have originated subsequent to this period. The- name of 
Kushai Paik appears for the first time in Ex.9, which isa Jama- 
Wasil-Baki of 1267 B. S. It is contended that from the absence of 
an entry in the Jama-Wasil-Baki of 1263 B. S. regarding the tenancy 
of Kushai Paik and the entry of his name in the’ Jama-Wasil-Baki 
of 1267 inference necessarily follows that the tenancy ‘of Kushai 
Paik must have been created between-1263 and 1267 B.S. We 
have been asked to hold that the absence of an entry regarding 
Mudafat Kushai Paik in the paper of 1263 is significant and it must 
be assumed that this tenancy did tot come into existence till after 
that date. It is significant, however, that the landlord, who had 
the papers according to the evidence, amongst his record between 
the years 1263 and 1257 B.S. did not produce the papers and 
of the intermediate period to satisfy the Court beyond doubt 
that the tenancy originated somewhere within that period, The 
landlord prepared. to trust to the abstract doctrine of the burden 
of proof but did not, produce the papers which hé was in posses- 
sion of, for the`purpose of dispelling any doubt with regard to 
the question of the origin of the tenancy. If the papers had 
been produced all doubts on the point might have been cleared 
up. In these circumstances. we have no other alternative but to 
hold that this documentary evidence does not furnish any criterion 
for determining the origin of the tenancy. We mugt hold that 
on the material which we have before us the origin is unknown. 
In this view we are of the same opinion witb the Subordinate Judge 
in this case. i i 
It-remains, however, to notice one argument which has been , 
advanced in the final reply on behalf of the appellant that the 
books of 1263 must be presumed to have been kept in the regular 
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course of business. The only witness who has been called to 
speak about the papers of 1263 is one Hem Chandra Gangopadhya, 1935 

who states with reference to Ex. ro as also with reference to Maharaia ae 
Exts. 7-and 9, that they bear the signature of certain persons who Sir Pr Tagore 
are now dead. Ext. 10 bears the signature of Kristo Mohan Bose, 

Ex. 9 bears the signature of Hara Chandra Bose and Ext. 7 Hirendra Nath DAL 
bears the signature of Barada Kanta Bose. The witness does D. N. Mitter, F. 
not say that these books were kept in the regular course of TU 
business: and before any inference of the kindj suggested on 

behalf of the appellant can be drawn from absence of entry regar- 

ding mudajat Kushai Paik it must be shown that those papers of 

1263 B.S. were kept in the regular course of business, In a 

case where the Judicial! Committee of the Privy Council attached 

some value to the absence of one entry ina particular book, the 

fact of the regular keeping of the book was emphasized, I refer 

to the case of Jwambandiv, Mutsaddi (1) where their Lordships 

made an observation*® which may be usefully quoted here. There 

thé question was with regard to the position or status of a particular 

lady who claimed to bethe wife of one Ismail Ali Khan. There 

was an absence of an entry of any payment having been made 

to. that lady. In these circumstances their Lordships of the 

Judicial Committee remarked: “The use the contending defen- 

‘dants wished to make of the account books was of a negative 

character. These books contain regular entries of payments by 

Ismail Ali Khan to his admitted wives, defendants Nos r and 

5 under the honorific designation Of havsli kalan (‘Senior 

mansion’) and haveli Khurd (‘Junior mansion’) being euphemisms 

for. wives. There is no entry, however, of any payment to 

Zohra. ‘The defendants accordingly asked the Court to draw 

from the absence of any such entry in her name the inference 

that she was not Ismail Ali Khan’s wife and did not hold the same 

position as the other ladies. Counsel for the plaintiffs seems to 

have been greatly impressed by this argument ; in fact, he appears 

to have conceded that, if the books were to be relied upon, Zohra’s 

claim must fail. He was thus driven to challenge their genuineness”. 

It seems to us that before any inference of the kind suggested can be 

drawn evidence should have been given as to whether the books 

were kept in regular course of business. At the same,time itis a 

significant circumstance that the landlord the present plaintiff 

did not produce the papers which were in his possession, 


(1) (1919) L Ri 45 1. A. 73; 1.L.R.45 Cale 873 ; 28C L. J. 409, 
” At page 415 of 28 C. L. J —Rep. 
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“The next matter for consideration is as to the fixity of. the 
rental. The defendant on “whom undoubtedly, the burden of 
proof lies“ to show that the tenancy was one which carried a 
fixed rent ora rent at-a fixed rate tries to establish that there has 
been practically no substantial variation for-the period of more 
than yo years. This he seeks to establish with reference not 
only to the papers produced on behalf of the landlord but also 
on certain rent receipts which he has produced. The question 
ofyariation has to be determined with reference to three periods, 
the first period being from 1267 to 1282 B. S, the second period: 
being from 1282 to 1310 B.S. and the last, period being from 
1310-t0 1329 B. S. With regard to the first period it appears from 
Ext. 9 that Kushai Paik’s tenancy comprised of 5 bighas rọ cottas 
of land carrying a, rental of Rs, 29-8-10'p. The next document 
to which we shall turn is Ext, 7 from -which it appears that i in 
1276 B. S. corresponding to 1869-70 lands comprised in the 
tenancy were 5 bighas ro cottas and rent being at the original 
rate only Re. 1-7-10 gds being added as Cess. It does not make 
any variation to the rent, The next document to consider in this 
connection is Ext. 8. This is a document which shows that it is 
a Thoka of the zemindars of the year 1276 B. S. corresponding 
to 1869-70. It shows that in 1276 B.-S. the landlord was the 
same the tenant was the same and the rent was the same, ‘namely 
Rs, 29-8-rop. The next document to which we shall turn is Ext. 
6 when for the first time there seems to have been an alteration with ` 
reference to the area of the land and there was also alteration of the 
rents. . This document requires careful scrutiny inasmuch as a-large 
part of the argument of the appellant has been built?on the Thoka 
which it is said, on behalf of the defendant, is unreliable. We shall, 
however, assume that this, document represents, the correct state 
of things as recorded in zemindar’s sherista. It -would appear 
here that the area was shown to be 5% Bighas and the recorded 
Jama is Rs. 29-8-rop, to which is added the cess of Rs, 1-7-rogds, 
making an aggregate of Rs. 31; from that a sum of Rs, 4-8 has 
been deducted. The entry is in these words: “Deduct on account 
of kŘarij dakAs/ in respect of 18 cottas Rs. 4-8". After deducting 
that the rental is stated to be Rs. 26-8. It is said that this was 
the rent which was being paid from 1282 up to 1296, and if the 
amount of rent Rs. 26-8-0 be taken to have been paid for an 
area of 4 bighas 12 cottas then the variation of the amount of 
rent or rate of rent is considerable, and consequently the defen- 
dants will not be entitled to the benefit of the presumption of the 
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fixity- of. rental from the time of the- permanent settlement, not 
under Section 50 of the Bengal Tenancy Act but.on examples 
embodied in that- section, It appears however from the docu- 
ments which have -been produced more particularly Exts. N Mi) 
~-N (21) that these rentals of Rs. 26-8 for 4 bighas—~12 cottas was 
paid only for four years 1293, 1294, 1295 and 1296 B. S. up to 
the 15th Agrahayan, and that on the 3rst Chaitra 1296 B.S, 
the said rental cf Re, 26-8-rogds. was being paid in respect of an 
area Of 5 Bighas, The argument on behalf of the defendant is 
that. the statement in the Thoka Ext. 6 as tothe area was a 
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mistake, and asa matter of fact the mistake. was discovered and - 


corrected by the manager of landlord in the Dakhila Ext. Ng 
on his own motion But it appears clear on an examination of 
the Dakhila in question, which we ourselves looked into, that 
against : 4-12 the figure 5 has been put down. We have no eyi- 
dence in this case asto what was the Jama between 1287 and 
1292 B.S, The landlord has not produced these papers which 
would haye shown thatthe payment at the rate of 26-8 was con- 
tinued between 1282 and 1292 B.S. . Inthe absence of such 
papers we have to hold that the payment on the basis of 4B 
12 C area was for 4 years. It appears from the document Ex. 
I Ns (page 49) P 11 which is not printed that the area of 4 bighas 
12 cottas was really a mistake -and that 5 bighas were the real 
area in respect to which the tenancy existed between 1282 to 
1296 B.S. With regard to the next period between 1320 and 
1329 the papers show that- there has been no variation. In the 
meantime some land has been acquired by compulsory acquisi- 
tion of a certain scheme which is. known as Dhakuria cemetary 
scheme. If we, therefore, look to the variations the variations 
seem to usto be extremely small. Taking then the variation in 
these three periods the variation is from 4.3 as per cotta to 4.2 
as per cotta and finally 4.1 per cotta. This in our opinion isa 
small variation. The Subordinate Judge has tried to explain 
this by saying that there must have been a mistake at the time 
when there wasa change in the area of the holding. That isa 
likely circumstance. and there is no reason why we should take 
a view different from the one taken by the Subordinate Judge. 
The variation being very, small we do not think that the presump- 
tiên which arises with regard to the fixity of rent appears to have 
been rebutted. There are some conflicting decisions on this 
point. Two of the latest decisions to which we will presently 
refer show that when the variation is small one or a slight one 
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although uuexplained there is no rebuttal of the presumption 
which arises out of Section so of the Bengal Tenancy Act or under 
the general law. We may refer to the cases of Zara Kumar Ghose 
v. Kuntar Arun Chandra Singh (1), of Alimuddin Mollah v. Karim 
Bux (a). In some of the cases it has been said that the variation’ 
of rent though not substantial,. rebuts the presumption under 
Section so (2). unless sccounted for by the tenant as being due 
to the change of area or any other cause other than enhancement. 
There are some cases which, support this view. All these cases 
have been examined in the decision of the casa Dearish v. 
Dwijadas Chakravarti (3). In this case it is to be noticed that 
the variation is in favour of the tenant. Weare not unmindful 
of what has been laid down ‘by Cuming and Mukerji, JJ. in the 
case of Deurish v. Dwijdas (3), There it has been laid down 
that in order to rebut the presumption of fixity of rental under 
Section 50'(2) of the Bengal Tenancy Act, all that is necessaty 
to find is whether there has been a change in the rent or rate 
of rent, “The change must bea real one in the sense that it whs 
intended to be a change but that doés not mean that it must 
be of a substantial amount. Having regard to the circumstances 
which had already been narrated that when even there has been 
a change the change has been due toa reduction of the holding, 
we think it can be said that the variation is due to a mistake in 
calculation of ‘area. It cannot be said that the variation in rent 
was made by the landlord in order to save himself from the effect 
of the uniformity of payment ‘of ‘rent for more than 20 years.’ “We 
are, therefore, satisfied on this évidence that the defendant has 
made out the case set up in support of the defence by showing 
that the origin of the tenaney is unknown and that rent has been’ 
paid ata uniform rate for all the periods. That the tenancy is 
ofa permanent nature also appears from the title deéds proditced. 
We refer in particular to the two Dakhilas (receipts) which have 
been produced by the defendant and which have been marked. 
as Ext, P and Ext: M4. Ext? is a Dakhila (receipt) of 1319 and 
dated the 25th Jaistha and Ext, Mq is the Dakhila for Baisakh of 
1320 B.S. In these two Dakhilas there is an entry about the middle 


of the Dakhilas showing the nature of the tenancy’ to be mourashi, 


On behalf of the appellant plaintiff strenuous endeavour has been 
made to show that the insertion of ehe word mourashi in the 
i (1) (1922) 36 C. L. J. 389. Í 

(2) (1924) 41 C. L.J. 135; age. w. N, 500: 

(3) (1926) 44 ©. L, J. 103 ih 
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Dakhilas was made by Rai Mohan Biswas who was an authorised 
agent of Mr. Mackey who acted as the manager of the estates of 
Maharaja Prosanna Kumar Tagore, and that this was done the 
suggestion being that Rai Mohan gota substantial amount from 
the vendee Sasi Bhusan Sarkar in orderto make this entry. The 
real argument is that these two entries are not binding on the 
persent. plaintiff as he had no knowledge of these’entries. We 
have in this case inorder to remove all doubts after haying gone 
through the major portion of the evidence, asked the plaintiff 
to produce the corresponding counterfoils of Exts. P and M (4) 
and by consent these coriesponding counterfoils have been 
admitted as additional evidence in the case being marked as 
- Exts. P (a) and M (4) (a). These two Dakhilas make it clear 
that the counterfoils contain also the word mourashi in the body 
of the said counterfoils. It further appears that Sashi Bhusan 
Sarkar got his name mutated according to the practice prevailing 
in the estate of Maharaji Prasanna Kumar ‘Tagore. There is 
ewidence to the effect that no mutation of name was made without 
the sanction or knowledge of the manager of the estate and it 
also appears in the deeds of transfer in favour of Sashi Bhusan 
Sarkar by Judhistir Sardar and another person who is the heir 
of Kushal Paik that this holding has been described as Mourashi 
Mokarari. These documents have been marked as Exts S and 
Sı inthe case. It must be assumed thatthe manager had know- 
ledge of the contents of these documents when he directed 
mutation of the name of Sashi Bhusan Sarkar. We rely on these 
documents for the purpose of showing that the permanent nature 
of the tenancy was acknowledged by the landlord who must have 
noticed these entries in the two documents. A strong ‘comment 
was made by Dr. Mukherjee that the insertion of the word was 
without the knowledge of the landlord seeing that in all subsequent 
Dakhilas after the date. Of the second Dakhila the word mourashi 
does not occur. Whatever doubts we had in the matter have 
been removed by the production of these documents marked as 
additional evidence, Itis not necéssary that every receipt should 
contain the description of the nature of the tenancy seeing that 
from a single receipt one could be satisfied that the nature of the 
tenancy is recognised by the-landlord. We are of opinion that 
the tenancy was a Mourashi Mokarari tenancy. Besides, :the 
matter has to be approached from another point of view. The 
defendant is a bonafide purchaser for value. He has found that 
these amongst the documents of title éxecuted on behalf of, the 
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landlord and made over to him by his véndor too contain descrip- 
tion of the nature of the tenancy showing that it was a permanent 
tenancy and on’ the faith of that statement he gave a large sum 
of money - Rs: 24000 to purchase the land now in suit and other 
lands. In these circumstances it is difficult on the part of the 
landlord to say that he has been the victim of sharp practice by 
his agent in collusion with Sashi Bhusan. We are of opinion 
that the Subordinate Judge is right in thetcornclusion he has reached 
in this case. 


The appeal is dismissed with costs, 


Rau, J tI agree. 
A T. Me l Appeal dismissed. 


Before Mr. Justice R, C. Mitter, 


ARSHEDALI SHEIK 
: v, 
= MEKANUDDIN SHEIKH AND OTHERS," 
Dit satisfaction—One out of the many decree-holders receiving payment out 


of Court—Whether competent to certify the satisfaction of the faie decre; 
when not authorised by the other decree-holders to do so, 


One cf many decree-holders cannot by receiving payment wie of “Court 
certify the satisfaction of the entire decree if he is not ‘authorised by the 


other decreeholders to do so. 
Appeal by the Executing nng 
The material facts appear from the judgment. 
Mr. Abinash Chandra Ghosh for the Appellant. l 
Messrs. Bhupendra . Nath Das Gupta and Nakuleswar Som 
for the Respondents. š ~ 
Mr. Bireswar Chatrejee for the Deputy Registrar. Pe ea 


| *Appeal from Appellate Order No, 537 of 1934, against the order. of M. 
> K. Kirpalani Esqro District Judge, Khulna, dated the 4th August, 1934, 
reversing the order of Babu Bholanath Ghatak, “Münsif Ist Court, Bagerbat, 


` dated the 26th February, 1934. 


lai r 


an 


Vout, LXİİ.] HIGH Court, 


The judgment of the Court was as follows : | 

R. C. Mitter, J :—This appeal is on behalf of one of several 
decrée-holders and arises out of proceedings in execution taken 
by him for the enforcement of bis decree against the judgment- 
debtors for his own benefit and for the benefit of his decree- 
holders. A money decree was obtained by Arshedali, the 
appellant before me, along with Baru Bibi and Maju Bibi. Maju 
Bibi died leaving her surviving three sons and two daughters, 
The name of one of her sons is important. His name is 
‘Tasaruddin. The name of another son is Abdul Ali, When the 
application for execulion was made by the present appellant, 
Maju Bibi was dead and it 19 the case of the judgment-debtors 
that they paid the whole amount of the decree to Tasaruddin, 
one of the sons of Maju Bibi, and after the said payment was 
made the payment was certified by an application filed in Court 
by a Pleader who had been authorised to filea petition by a 
vakalatnama said to have been executed by Arshedali and all 
the heirs of Maju Bibi, except Baru Bibi. The appellant before 
me raised the question that the plea of paymentto Tusaruddin 
was false, that the signatures of himself and the other heirs of 
Maju Bibi had been forged inthe vakalatnama and at any rate 
Tasaruddin had no authority to receive payment on their behalf 
or to cause a certifieation to be made in Court under the provi- 
sions of Order 2r rule 2 of the Code of Civil Procedure. The 
Court of first instance came to the definite finding that no money 
had been paid to Tasaruddin by the judgment-debtors and the 
vakalatnama wasa forged one. The matter was taken on appeal 
by the judgment-debtors. The learned Judge does not touch 
the question as to whether the vakalatnama was forged or not, 
He does not touch the question as to whether Tasaruddin had 
any authority to receive payment on behalf of the decree- 
holders. Then with regard to the plea of paynient of the whole 
of the decretal amount to ‘Tasaruddin he says that there 
are certain suspicious circumstances and when dealing with 
the salient facts noted in the judgment of the learned Munsif 
on this point he says in one sentence that upon the evidence 
he was satisfied that money was duly paid to Tasaruddin. In my 
judgment the judgment of the learned District Judge is not a 
satisfactory judgment of reversal. It is absolutely necessary to 
come to a definite finding as to whether the entire decretal amount 
had been paid. to Tasaruddin and that finding must be arrived 
at by considering the salient facts of the case. I do not consider 
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that finding to be a sufficient finding in reversal of the finding 
of the learned Munsif. The matter must go back in order that 
the said question may be investigated by.the lower appellate Court. 
Even if the Court comes to the finding that the whole of the 
decretal amount had been paid to Tasaruddin the further question 
temains as to whether Tasaruddin had been authorised to receive 
the decretal amount on behalf of the other decree-holdefs and 
as to whether the vakalatnama was in fact executed by the other 
decree-holders. In my judgment one of many decree-holders 
cannot by receiving payment out of Court certify the satisfaction 
of the entire decree if he is not authorised by his decree-holders 
to do so. The position is stated by series of decisions which 
is to be found in Note H page 712 of the Commentaries of the 
Civil Procedure Code by Sir Dinshaw Molla, roth Edition. I 
accordingly set aside the order of the learned District Judge and 
remand the appeal to the lower appellate Court ia order that the 
whole appeal may be considered. Costs to abide the result— 


hearing fee being assessed at’one gold mohur. ° 
Se Ke Re ` Appeal allowed < Case remanded. 
: CIVIU REVISION. | 


Before Mr. Justice R. C, Mitter, 
KHAGENDRA NATH CHATTERJEE 


Vs f 
KANTI BHUSAN BANERJL* 


Bus driver, whether an artisan or a domastic seroant— Provision of the 
Limitation Act applicable to a suit for recovery of wages of a bus driver— 
Limitation Act (IX of t908), Sch, 1, Article 7, if applicable. 

A ‘bus driver is not a household servant. A bus or motor car driver is an 
artisan, He must know something of the mechanism of a car, must know 
how to start it, to stop it and to steer it. He is supposed to attend toghe 
car in emergent cases when the mechanism goes a somewhat out of order 


*Civil Revision Case No. 690 of 1935, against the order of Mr. S. N 
Chatterjee, Munsif, Sealdah, dated the goth April, 1935. 


Vol LXII] i HIGH COURT, 


during a journey. In this view of the matter he 1s an artisan within the meaning 
of article 7 of the Limitation Act. 


R, Sewaran; v, Lachminarayan (1) followed. 


Application for Revision under section 25 of the Provincial 
Small Causes Court Act. 


The material facta will appear from the judgment. 
Mr, Abinash Chandra Ghose for the Petitioner. 

Mr. Phanindra Kumar Sanyal for the Opposite Party. 
The judgment of the Court was as follows : 


This Rule has béen obtained by defendant No. 2 in a suit 
instituted against him by the plaintiff opposite party for recovery 
of the balance of wages-said to be due to him for the period of 

his service which, he said, began on the r4th May, 1931 and 
terminated on the 15th September, 1931. The learned Small 
Causes Court Judge has found, overruling the defence on 
the point, that the service terminated on the 15th September, 1931. 
The lower Court has also found that the plaintiff was employed 
under defendant No, 2 a3 a bus driver on daily wages, The suit 
was instituted on the 12th September, 1934 and a plea of limitation 
wag taken but has been overruled. 

The question is whether the decision of the Court below on 
the point of limitation is a correct „decision on point of law. 
Defendant No. 2 conterds before me that Art. 7 of the Limita- 
tion Act applies to this case, and inasmuch as the suit has been 
instituted more than a year after the termination of service, it is 
barred by limitation. 


The whole question is whether a bus driver is an artisan within 
the meaning of that Article. I do not agree in the contention that 
abus driver is a household servant. In my judgment, a bus 
or motor car driver is an artisan.” He must know something of 
the mechanism of a car, must know how to start it, to stop it and 
to steer it. He is supposed to attend to the carin emergent cases 
when the mechanism goes a somewhat out of order during a 
journey. In this view of the matter I hold that he is an artisan 
within the meaning of Article 7. This point was considered by 
the Burma High Court in the case of œ. Sewaram v. Lachmi- 
narayan (1)and I agree with that portion of the judgment of 
Mr. Justice Maung Ba where Article 7 has been applied on the 
footing that a moton-car driver is an artisan. 


(1) (1937) L L. R. 5. Ran. 477. 
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Civi.. In tbis view of the matter I do hold that the point of limitation 


1936. “has been erroneously decided by the lower appellate Court and 
ithagendra Nath the plaintifs suit ought to have been dismissed on the ground 
Chatterjee of limitation. : 


Vo 
Kanti om The Rule is accordingly made absolute and the decree passed 
asic by the Court below is discharged. The petitioner must have the 


costs of the Court below from the opposite party. There will be 
no order for costs of this Court. 


- SI Re Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice N. G. A, Edgley, 


MADAN MOHAN DAS MAHANTA MAHARAJ 


Civit. AND ANOTHER , 
1936. 
Cae V. 
January, 24. JITENDRA NATH ROY. * 


Cess —PanaliyeBengal Cess Act (IX B C of 1880), Secs. 54, 58—Non- 
compliance with tha provisions of Section 54 of the Cess Act—Omission to 
specify the exact amount payable ~Illegality—Taxation statute, construction 


of—Limttation Suit for recovery of cess . 


Taxation statute Jike Cess Act of 1880 must be stricty interpreted and having 
regard to the mandalory nature of the languge used in section §4 of the Cess 
Act of 1880 read with section 58 of the same Act, unless notices required by 
section 54 have been properly published with all the details specified in section 
54 it is not legal for the holder of the estate to sue for cesses under section 58 
of the Act. a 


A suit to recover cesses under section 58 of the Cess Act of 1880 in respect 
of certain rent free lands for the years 1393 to 1396 B. S. inclusive failed owing 
to non-compliance on the part of the holder of the estale with the requirements 
of section &4 of the sald Act, the notice omitting to specify the exact amount 
of cess payable. Instead of mentioning 12th January as the date on which 

- the cess was’ payable, the notice mentioned 1st May and 1st November as the 
dates on which the amount was payable but not the instalments. 


“Appeal from Appellate Decree No. 303 of 1934, against the decree of S. 
N. Guha Roy Esq, Additional District Judge of Jessore-Khulna at Jessore, dated 
the gist July, 1933, reversing that of Babu Dhirendra arayan Chakravarty, 
Munsif, 1st Court, Narail, dated the ars March, 1931. 


Vor, LXIL] HIGH COURT. 


a Even if it could be held thal the plaintiff's claim was maintainable on the 
ground that the non-compliance with sub-section 3 item No. (6) of Section 54 
of the Cess Act of 1880 was a mere irregularity and not illegality, the plaintiff 
would be ‘entitled to recover cesses for three years only and not for four 
years. 

Rani Bhuneshwart Kuer v, Maharaj Kumar Gopal Saran Narayan Singh 
(1) followed. 


The purposes for which notice under section 54 of the Bengal Cess Act of 
1880 must be published are two-fold ; jirstly, toinform all concerned of the 
rate which has been fixed for the levy of the cesses, and, secondly, to require 
the persons concerned to pay the amount of the specified cesses as they 
fall due. 


Appeal by the Defendants. 


Suit to recover cesses under section 58 of the Cess Act of 
1880, i 
The material facts appear from the judgment, 


Messrs. Sarat Chandra Bose and Narendra Krishna Basu for 
the Appellants. 
° Mr. Hemandra Chandra Sen for the Respondent. 


The following judgment was delivered : 


The defendants are the appellants in this case. The plaintiff 
in the suit, out of which this appeal arises, sought to recover cesses 
under section 58 of the Cess Act in respect of certain rent free 
lands for the years 1333 to 1336 inclusive. The defendants were 
the holders as shebaits of certain rent free lands within the plain- 
tfs touzi No. 132. The plaintiff's case was that there had been 
a cess re-valuation and, after due publication of the requisite 
notices, he had called upon the defendants to pay the cesses due 
from them but that they had failed to do so. The defendants 
contended that their holding fell within touzi No. 203 and that 
they had already paid the cesses due from them to the patnidar 
under that touzi, It was further contended on their behalf that 
the plaintiff was not entitled to collect cesses from them as he had 
not observed the mandatory requirements of the Cess Act, 


The learned Munsiff dismissed the plaintifi’s suit. In doing 


so he found that there was nothing to establish any connection 
between the payments made by the defendants and the lands in 
respect of which cesses were claimed, but at the same time 
he held that it had not been proved that there was any 
publication of the notices required by section 54 of the Cesg 
Act. 


(1) (1928) L. L. R. 8 Pat, 353. 
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When the matter came before the learned Additional Judge 
on appeal on the 318t July, 1933, the lower appellate Court decreed 
the plaintiffs suit. In this connection it may be noted that the 
learned Additional Julge accepted the finding of the Court of 
first instance with regard to the payments alleged to have been 
made by the defendants to the patnidar holding under touzi No. 
203. He held however that the notices required by the law had 
been duly served and that, although.the notices required -under 
section 54 of the Cess Act did not strictly comply with certain 
provisions of that section, he was nevertheless of opinion that 


the defendants should not be allowed to take advantage of ~ 


this irregularity in order to repudiate their liability to pay the 


* Césses, 


The first point which has-been urged before me-by the learned 
Advocate for the appellants is that the lower appellate Court 


‘should have held that the defendants had actually paid the cesses 


due from them for the lands for’ which the claim was made. 
With regard to this contention there is a clear finding in the 
judgment of the lower appellate Court tothe effect that there is 
nothing to connect the receipts filed by the defendants with the 
lands for .which cesses are claimed by the plaintiff. There isa 
similar finding in the judgment of the Court of first instance and. 
both the lower Courts appear to have based their conclusions on 
this point on satisfactory evidence. . I-see no reason for disagreeing 
with this finding. : 

The most important point, however, which has been urged.in 
connection with this appeal is that-having regard to the language 
of the statute the plaintiff cannot recover the amount of cesses 
claimed by him under section 58 of the Cess Act because there 
has been substantial non-compliance with the provisions of section 
54 Of the Act. Admittedly the demand for cesses in this case 
is based-upon a re-valuation and it is clearly provided by section 
54 of the Cess Act that, whenever such re-valuation takes effect 
in.any district or part of a district, the holder of the estate or 
tenure to whom cesses are payable in respect of the lands held 
free of rent shall cause a notice to be published. It appears from 
clause 3 of section 54 that the purposes for which this notice must 
be published are two fold (1) to inform all concerned of the rate 
which has been fixed for the levy of the cesses and (2) to requiye 
the persons concerned to pay the amount of the specified cesses 
as it falls due. The section gces on to specify certain details 
which must be mentioned in the notice and item 6 of these details 


4 
+ 


Vor. LXII] HİGH COURT. l 


reads as follows: “The dates fixed by the Board of Revenue 
under Section 57 for the payment of each instalment’ together 
with the amount of each instalment’, Admittedly in the case out 
of which this appeal arises there bas been a non-compliance with 
item No.6. The dates fixed by the Board of Revenue under 
section 57 of the Cess Act are to be found in Rule 112 of the 
Statutory Rules published under the Act, Most of the amounts 
involved in the case out of which this appeal arises are admittedly 
less than Rs, ro.. This being the case the date to be mentioned 
in the notices under Section 54 should have been the 12th January 


whereas the dates actually mentioned in the.relevant notices are 


the rst May and the rst~ November. “Further as remarked by 
the learned Additional Judge in. those casesin which more than 
one payment: is allowed the amounts payable in each instalment 
are not mentioned. Obviously, the intention of item No. 6 was 
that the persons concerned should be informed of the actual 
dates upon which the cesses fell due andthe exact amounts they 
would have to pay. Iftbis is not done it may be argued that 
the persons who are liable to pay the cesses may be seriously 
prejudiced. These persons usually live in remote country villages 
and it is hardly to be expected that they would be acquainted 
with the notifications of the Board of Revenue under Section 
57 of the Cess Act which may be published in the Calcutta 
Gazette from time to time. It is therefore a matter of some 
importance that they should know the precise details regarding 
the payment of the cesses, It seems to me that if such details 
are not mentioned in the hotices there is a substantial non- 
compliance with the provisions of section 54 of the Cess Act. 
Taxation statutes of this nature nust be strictly interpreted and 
having regard to the mandatory nature of the language used in 
section 54 of the Cess Act read with section 56 of the same Act, 
it would appear that unless the notices required by section 54 
have been properly published with all the details specified in 
section 54 itis not legal forthe holder of the estate to sue for 
cesses under section 58 of the Act. I must therefore hold that 
the mistake with regard to the dates fixed by the Board of 


Revenue which appears in the notice under section 54 of the 


Cess Act and the omission to specify the exact amounts payable 
eonsitute not merely an irregularity but an illegality which vitiates 
the notices. Jn these circumstances it is clear that the plaintifi’s 
case must fail owing to non-compliance on his part with the manda- 
tory provisions of the Cess Act, 
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The next point urged is that, in any case, the plaintiff is not 
entitled to sue, for cesses for four years ashe has done in this 
case and ‘in support of this contention reliance is placed upon a 
decision of the Patna High Court in the case of Rani Bhuneshwart 
Kuer~y. Maharaj Kumar Gopal Saran Narayan Singh (1) 
where it was held that a suit for the recovery of a penal sum 
under section 58 of the Cess Act is nota suit for the recovery 
ofan arrear of rent and that the claim is only an ordinary money, 
claim governed by the rule of three years’ limitation. Having 
regard to the circumstances of the present case I agree that this 
principle should be applied „and that even if it could be held that 


< the plaintiffs claim was maintainable, tig, would only be entitled to 
recover cesses for 3 years, a 


A further point of mino? importance has a ‘mentioned to 


„me with reference to the; decree of the lower appellate Court. 


This decree appears to have been passed against defendants 
Nos. rand 2 personally but it is admitted on both sides that the 
intention must have been that the decree should be passed agairft 


Having regard to the considerations mentioned above’ with 
reference to the interpretation of section 54 of the Cess Act this 
appeal must be allowed. The judgment and the decree of the 
lower appellate Court are set aside and those of the Court of 
first instance are restored. The =e are entitled to get their 
costs in all the Courts. 


_ Having regard to the importance of the main legal point 
involved in this case permission is granted to file an appeal under 
ths Letters Patent, i 


A T. M. | Appeal allowed, 


(1) (r928) I. L, R, 8 Pat, 358. 
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Abadharita Jama, meaning of ; see Dar-putni ai oes 

Acceleration—Relinquishment by Hindu widow—Reveisionary heir who was 
female ; see Surrender TE ess 

Account, lability to —Intermeddling with properties of another~ No con- 
tractual relation : see Contract a 


Accused, after he has retracted his confession, if to be tried an as 


to the trial of persons with whom he was alleged to have conspired ; ; 
see Non-direction 


fee sas 


me a, Precision of desciiption of, necessary-—Narres of suieed and witness 
same ; see Misdirection 


maar aman, staterrent Of, during trial—Plea of guilty—Court, how to record— 
Exact words to be recorded ; see Statement of accused... oF 
, Statement of during trial—F lea of guiliy--Court, hew to record— 
Exact words to be recorded —Criminal Frocedure Code (Art V of 
1898), Section g42~—Indian Fenal Code (Act XLV of 1860), Section 
318—~Concealment of birth of a child, when constitutes an offence— 
identification of the dead body with that of the child born necessary. 
In cases where an accused person,mukes a statement during the course of 
a trial which is interpreted as a plea of guilty, the Comt should record 
the exact words used especially in the case where such a ‘statement 15 
made in answer to questions put by the Court under Section 342 of 
the Code of Criminal Procedure, 
` Section 318 of the Indian Penal Code punishes a person for secretly bury- 
ing or otherwise disposing of the dead body of a child and so inten- 
tionally concealing or endeavouring to conceal the birth of such child. 
Such dead body must be found and identified as that of the child of 
which a woman is alleged to have been delivered. 
An endeavour to conceal the fact of the birth of a child, froma desire to 
escape individual observation when that child was botn in a hospital 
and when it was known toa number of persons, would not constitute 
an offence under Section 318 of the Indian Penal Code. Sailabala 
Dassi v. The King-Emperor ine eed 
~ to be acquitted even if the jury are not convinced that the account 
glven by accused of his possession of stolen goods 1s true-—Accused 
giving an account of his possession and there.is no other evidence of 
his guilty knowledge ; see Jury, mis-direction of 
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—— XI of 1922, Sec. 42(1) i see sie 
—- XVI of 1926, Sees. 8, 1101) ae 

—— VIII B. C. of 1869, Secs, 25, 37, 38, 39 one ee 
— = IX B. C, of 1880, Secs, 14, 16, 17, 18, 21, 24 ss “ae 
—— IX B.C. of 1880, Sec. 54, 58 see 

—— IlI B, C. of 1884, Sec. 23 Sab-Sec. (2) cl (ili), 2) Rules a, 5 dis 
—— IIIB. C. of 1884, Secs. 66{b}, 85{a) we ae 
—— V B.C. of 1897 Ses 23, 25, 119 | MG vue 
—— V B.C. of 1919, Sec. 101 Rules 6, 8 9, 38 "o Se gi 


Actionable claim—Right to get a definite sum ont of the provident fund 
from the Dacca University ; see Sait, if maintainable eed 

Adjustments, plea of, if can-be taken by the judgment-debtor—Adjustment 
of decree by stranger—Judgment- -debtor, no party; see Execution 

Admissibility In evidence—Letter written by third person to complainant 
Statement that the accused and “others were conspiring to kill 
him ; see Mis direction 

— in evidence— Unregistered Butwara * Chitta ; see Rash iation 

Admisston—Statements contained in the written statement ; see Suit, 
maintainability of sio Ses 


as —, effect of ~ Admission not conclusive but can be shown to be 
wrong—Admission binding on the party or his representative ; see 


5 aetna 








- Partition, suit for = oe ies 
——— —, uncorroborated, of respondent in matrimonial cases, if can 
be relied upon by Court ; see Divorce ; Sie Sx 

——~ e — binding on party or his representative ; sse Partition, suit for 





easton not conclusive but can be shown to be wrong—Admission 
binding on party or his representative ; see Partition, suit-for 


Adoption, Validity of — Personal law—~Transfer of district for administra- 


430 
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. Adoption, validity. of—(Conid ). 


tive purposes —Law of the Madras Presidency Married man—Validtty 
of adoption. 


` 


The mere transfer of a district.for wamidistiative purposes is not sufficient | 


to affect the personal Jaw of residents in that district unless and until it 
is shown in the case of any resident there that he had intended-to change 
and had in fact changed his personal law. 


According to the law of the Madras Presidency, the ETENA of a married 
man is invalid, 

Plaintif, who is a member of the family of the Bni Zemindar resident 

~ in the Madras Presidency, sued the defendants, who are members of the 

-same family and who represent the impartible estate, to recover certain 
allowances or sums, whether for maintenance or not, under the will of his 
father. The only ground of defence was that in the year 1907 plaintiff 
was adopted by a lady in North Kanara in the ‘Bombay Presidency,-and 
he thereby ceased to be a membe: of the Panganur family and lost any 
right or claim to the moneys or allowances in question. “North 
Kanara was transferred for administrative purposes to the Presidency of 


Bombay in the yea: 1861. The appellant’s defence was unsuccessful in . 


PAGE. 


both the Courts below. On appeal to the Judicial Committee of the . . 


Privy Council, Aeld, that the adoption of the plaintrff was invalid, neither 
“the lady who adopted him nor he himself being capable of carrying out 


< between them the adoption of a married man, Raja Somasekhara 


“Royal v. Raja Sugutur Mahadeva Royal 


Adoption of married man, if valid according to the law of the Madras Presi- 
dency ; see Adoption, validity of 


gee 


Adverse possession—No title to the portion claimed by the plaintiff: 


Ejectment 


Adverse Possession—Possession of wrong-doer over part of aia 
property, when constructive possesston of whole. 

Acts of possession over a part of any immoveable property might be evi- 
dence of de facto possession of the whole. This rule operates with full 
force i in favour of rightful owenrs ; and it should be allowed with some 

reservation in favour of a wrong-doer for this reason, among others, that 


the right to the whole which makes the possession of a part equivalent to` 


the possession of the whole and forms the connecting link between the 
‘whole and the part is wanting in the other. In the case of a wrong-doer 
claiming to possess the whole, by-reason of possessing a part, it is some- 
times difficult to say, in the connecting link of title, how far the whole 
extended. The ‘want of that connecting link might however be supplied 
by others, such as close connection and ‘inter-dependence between the 
part actually possessed and the whole of which it is claimed to be a part. 
Durgaram Choudhury v, Amrita Chandra Goswami 


PA REE mc 








—Requisites of—Puinidar acquiring title to lands of 
adjoining owner by adverse posstssion—Landlord, if can recover. 
Possession which the law regards as adverse: possession must be adequate in 


204 


` 
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Adverse Possession—(Contd ). 

continuity, in publicity and in extent of area. It cannot be said 
with exact precision about the degree of possession or dispossession that 
will do; regard must be had to the nature of the property. Any title 

which may be acquired by adverse possession is strictly limited to what 
has actually been so possessed. This doctrine is applicable to minerals 
lying in different stratas or seams. Constructive possession in favour of 
a wrong-doer cannot be implied when he has actually ceased to have 
possession of the subject-matter, so as to enable him to obtain a title 
by limitation. By submergence the subject matter remains derelict 

- and the constructive possession 1s in. the true owner: The 
possession should be nec vi nee clam nec precario. It is not necessary 
that the adverse pdSsession should be brought to the knowledge of the 
person against whom it is to operate. This is subject to the qualifica- . 
tion that when the party claiming by adverse possession fails to show 
that the person possessed against by exercising due vigilance ought to 
have been aware of what was happening, his claim must fail whether his - 
possession be adequate in continuity or not, It is sufficient that the pos- 
session should be overt and withoyt any attempt at concealment so that 
the person against'whom time is t. ought, if. he exercises due vigi. 
lance, to be aware of what is happening. It is not necessary to establish 
adverse possession that the proof of acts of possession should cover every 
moment of the requisite period. The fact of possession may by conti- 
nuous though the several acts of possession are at considerable intervals, 
How many acts will lead to an inference of the fact is a question of proof 
and persumptio1 independent of prescription. The nature of requisite 
possession must necessarily vary with the nature of the subject possessed, 
An exclusive adverse possession for a sufficient period thay be mado out, 
in spite of occasional acts done by the former owner on the ground for a 
specific purpose from time to time. .But if the owner shows that 
he too has been exercising during the currency of his title various acts 
of possession, then the quality of these acts, even although they 
might have failed to constitute adverse possession as against another 
may be abundantly sufficient to destroy that adequacy or interrupt that 
exclusiveness and continuity which is demanded under the statute. 
The onus is on the person who bases his title on adverse possession to 
show by clear and unequivocal evidence that his: possession was hostile 
tŠ the real owner and amounted to a denial of his title to the property 

» chimed. The hostile character of the possession is to be established 
by clear and unequivocal evidence that there was an intention on the 
` part of the putnidar to exclude the owner. - 

The doctrine that a tenant’s possession is the possession of hig landlord, 
cannot legitimately apply in cases of lands gakeh do not in fact ia 
to the landlord, 

Where a tenant holding under a E landlord. possesses lands bang: 
ing to another landlord, he can-plead limitation against the latter, only 
if he holds the land against the latter and in denial of the latter’s title, 


“~ 
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Adverse possession—(Conéd ). 

A putnidar cannot, by assertion of a limited interest only acquire any 
absolute or proprietory title to the lands for the benefit of himself or 

~ his landlord. His (putnidar’s) claim being restricted to a limited interest, 
the possession is adverse to that extent only. 

The adverseness of possession depends on the extent of the claim of right 
under which possession is obtained and kept, 

Though possession itself is prima facte adverse and exclusive, there was 
no indication in the present case that the putnidar, by declaring that 
the lands were included in his putni and remaining in possession of them 
through their tenants, did anything which amounted toa denial of the 
title of the owner. 

A cannot be said to be in adverse possession against B by remaining in 
possession through the putnidar with the result that thereby the title 
of B was lost and A acquired title. There was no privity as between 
A and the putnidar in the present case in respect of the possession 
which the latter had in the lands. There is no principle of agency or 
delegated authority. 

Although the title which the tenant acquires over the lands of a stranger 
by encroachment,is acquired by bim for fe benefit of his own landlord, 
the latter cannot avail of the benefit until the expiration of the tenancy. 

Obiter: Ifa putnidar encroaches upon the land of a neighbouring owner 
and possesses the land through his tenant as part of his tenancy, it is 
only if and when the tenancy of the putnidar would expire and he would 
be called upon to give up the putni, and no time before that that the 
landlord would be entitled to claim the land as his own and this the land- 
lord would be entitled to do only if the title of the putnidar continues 
till thea. Surendra Kumar Roy Choudhury v. Ahmed Nawab 
Chowdhury ite sis 

anne Possession, exclusive, for a sufficient period—Owner showing that 

be has been ‘exercising during the currency of his title various acts of 
possessionQuality of acts of the owner failiog to constitute adverse 
possession as against another ; see Adveise possession i 58 
be ah possession, exclusive, for a sufficient period may be made out, in 
spite of occasional acts done by the former owner on the ground for a 
specific purpose from time to time ; see Adverse possession s.. : 
possession, tf proved— Proof of acts of possession, if to cover every 


la ame 








moment of the requisite period ; ses Adverse possession... a 
my possession, if to be brought to the knowledge of the person agatnst 
whom it 1s to operate ; see Adverse possession one 





-— possession, nature of which will deprive another of his title— 
Possession to be overt and without any attempt at concealment ; ; See 
Adverse possession “ee ae 
- possession, proof of—Nature of requisite Peeseasions bee Adverse 

possession bi Si 
mme aa POSSession, proof of—Possession may be continuous though the several 


acts of possession are at considerable inteivals ; see Adverse possession 
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Adverse possession, proof of—Several acts of possession are at considerable 
intervals ~Ineference of fact—Question of proof and pessumpion indepen- 





dent of prescription ; see Adverse possession sia ave 
emm POSSESSION, requisites of ; see Adver se possession sii Zit 
— Possession against a life tenant, if adverse against reversioner ; 
~ see Ejectment sce oes 


Adverseness of ‘possession depending on the extent of the claim of right 
under which possession is obtained and sopii see Adverse posses- 


gion =”. eee mas 


Affidavit evidence, if can be accepted in matrimonial cases, as substitute for 
Oral evidence ; see Divorce : s» eas 
Agency under the heirs of the principal—Continuation of the service of 
the agent under the legal eee of the principal ; see Limi- 
tation es eve 
_ Agent, continuation of the service of under the legal representatives of the 
principal—Agency under the heirs of the principal; see Limitation... 
Amalnama embodying contract for sale of growing straw, requires registra- 
tion ; see Rent suit ii ion 
Amendment of decree—Judgment awarding costs to a party—Decree inclu- 
ding costs not permissible under the Rules;. ses Decree, amend- 
ment of tes 
Amendment of decree—Party who may. be affected by Ae eae 
Opportunity to be given, see Decree, amendment of was 





— of decree, application for, where to be made—Inherent power of 
Court to amend the decree ; see Decree, amendment of sas 
Anti-adoption agreement postponing enjoyment of property by the adopted 
son, if valid, see Ejectment _ +. su see 
Appeal—Bengal Tenancy Act (VIII of 1885) Section 149) clause (3) suit un- 
der—Appeal against decree passed in such suit, if maintainable. 
An appeal against a decree passed ina suit, under section 149 clause (3) 
of the Bengal Tenancy Act, is competent Gyanoda Charan Banerji 
v. Dharani Mohon Roy ii “ive 


Appeal, competency of - The Provincial Small Cause Courts Act (IX of 
1837), Secs. 23 and 25-—-Case tried under ordinary procedure by a 
Fudge having Small Cause Court powers—Competency of appeal. 

If a suit of a Small Cause Court nature is tried as an ordinary suit by 


a Judge having powers of a Small Cause Court Judge as a money 


suit, no appeal lies against the decree passed by him. 


The remedy of the aggrieved party in such a case is not by way of 
appeal to the lower appellate Court but by way of an application for 
revision under section 25 of the Provincial Small Cause Courts Act. 

Simply because a suit of a Small Cause Court nature involves the deter- 
mination of a question of title which may be acomplicated question 
of law but not of title to immoveable property, that would not entitle 
a Small Cause Court Judge to return the plaint for presentation to 
the proper Court, Sidheswar Ghosal v. Tarak Das Mukerji... 
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Appeal, if abates~Snit for partition—Appeals relating to different matters , 
though arising out of same decree—One of the respendents dying 
pending appeal—No substitution of legal representative made see Appeal 139 
—-—-——, if lies against the decree passed by a Judge having powers of a 
Small Cause Court, trying a suit of a Small Cause Court nature as an 





ordinary suit, see Appeal, Competency of oes ies - 530 
—, 'if lies against a decree passed in a suit under section 149 cl (9) of 
the Bengal Tenancy Act ; ses Appeal ste 287 


meee memorandum of, if can be treated as memorandum of cross-objection 
— Appeals by different parties relating to different matters though arising- 


out of same decree in a suit for partition ; see Appcal Ji 139 
from the order of the Registrar of Trade Unions—Procedure ; see 
Trade Unions - jsi 442 
amu Â ppeals if analogous— Appeals by plaintiff and EEEN against 
decree-in a suit fer partition ; see Appeal vee ene 139 


by defendant and plaintiff respectively against a decree in parti- 
` tion sult— Appeal by defendant abated—Defendant’s appeal, if can be 
considered as analogous to plaintiff's appeal— Memorandum of appeal by 
defendant ,if can be ccnsidered as cross-objection to plamtiff’s appeal ; 
see Appeal s.. 89 
ee e 7O SAME decree— Appeals by defendant and plaintif E EA 
l ` — Appeal by defendant abated Defendant's appeal, tf can be considered 
as analogous to plaintif’s appeal Memorandum of appeal, if can be 
considered as cross-objection to plaintsf’s appeal. 
Two appeals, one by defendant No, 151 and another by plaintiff, No. 171. 
were preferred from the same decree ina suit for partition. In appeal 
`- No. 151, one of the plaintiffs respondents died pending appeal and no 
substitution of his heirs was made in his place: t ; 


Held, that the appeal No. 151 could not be considered as analogous to 
No. 171 as the appeals related to different matters though arising out 
of the same decree. Appeal No 151 could not go on without substitu- 
tion in respect of the deceased party. 

That the memorandum of appeal No. 151 could not be treated as a memo- 


randum of cross-objection; as none of the conditions required by the. 
Code, were satisfied in the case. Jnanendra Nath Bera v. Bijoy 


Kumar Addya - coe Se ve 139 

Appellate Court, if properly ome the Becision of the trial Judgo— ; 
5 Circumstantial evidence not considered ; see Possession, suit for au 484 
Court when to dmend the decree ; see Decree, amendment of ‘es 79 





Applicant to set aside ex parte decree passed by Union Court—Decree 
subsequently transfered tothe Ccurt of Munsif having Small Cause 


; Court powers = Deposit of cecretal amonnt or furnishing of sécurity as 
laid down in section 17 of the Provincial Small Causes Couri Act, not 
needed ; see Ex parte decree i aa es 295 


Application for execution by the nisi bagi of the decree-holder— Adjust- 
ment of decree by stranger—Adjustment not certified—Judgme nt-debtor, 


rt 
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Application~(Conid.) i 
no party—Assignment after adjustment— Judgment- debtor, tf can plead 
satisfaction of decree ; see Execution - ; sis ee 
——-—- to set aside order of dismissal of suit placed on the Special 
List under Chap. X, rule 36 of the Original Side Rules, is not an appli- 


cation for review ; see Review a see 
Assessee succeeding another in bases on epvec lation allowance, bow to be 
calculated ; gee Income tax : sm na 


i 
succeeding another in business—‘On the original cost thereof to 





the assegsee’, In section 18 (2) (vi) of Income Tax Act, 1922, refers to the 


original cost to the person who is being actually. assessed and not to the 
previous owner of the business ; ses Income tax a's 
Assessment of cesses, intra vires, if can be challenged i in a Civil Court; see Cess 





of cesses made intra vires by the Collector, if can be challenged 
in a Civil Court—Collector fixing cess at the rate payable by a tenure- 
holder—Tenant classed as ryot in Record-of-Rights prepared under Chap- 
ter X of the Bengal Tenancy Act; see Cegs s.. 
Assignee of decree, if benamidar of PO TE Tal E payment 
or adjustment can be pleaded ina proceeding under O, 21 R, 16 of the 
Code of Civil Procedure ; see Execution a bee 





Asthols, subordinate, may have each a Mohunt of its own at their head ; see. .: 


Suit, maintainability of bee s. 
Attachments—Accounts, preliminary decree jar in favour of judgment 
debior—TIf liable to attachment. 


A preliminary dectee for accounts passed in favour of a Judgment debtor is 
liable to attachment in execution of a decree passed against him. Mono 
‘ Mohan v. Kalikinkar Chakravarty gi ‘ig 


Attestation—Execution of mortgage bond, when to be proved ~ Defendant 
dentes execution and issues raised on St—Indian Evidence Act (Iof 
1872 and XXXI of 1926), Sec. 68. 


Where in a mortgage suit attestation of the document is denied by the 
defendant in the written statement and a distinct issue is raised on that 
question, it is incumbent upon the plaintiff to prove attestation of the 

‘document according to law. 


If any of the defendants in a mortgage suit denies execution, the plaintiff is 


bound to prove vand execution of the document by producing one of the 


attessting witnesses, ‘Ebrahim Mondal v. Akshay Konar ai 
Auction purchaser, when becomes liable ‘for rent ; see Possession, suit for ... 


; -Benami character- Decision in Title suit arisiog sut of claim case, an evi- 


dence ; ses Partition, suit for vas KA 
Bengal Money Lender’s Act, 1933, Sec. 3—Court,” if can allow interest 
at arate more than ag per cent if the loan‘is unsecured ; see Promissory 
note, unstamped ` » $ in es 














———~, 1933, Sec. 2, scope of; see Promissory 
note, unstamped ; R 1 ons eee 
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Bengal Municipal Act, Section 23 Sub-sec. (2) cl. (iii)—-Occupier of a 
holding is not required to carry ona trade or profession for the period of 
12 months immediately preceding the election within the limits of the 





Municipality ; see Election sas D kee 
mmmn = —, Sec. 85(a)—Assessment of personal tax, when to be 
made—Imposition of personal tax, 1f can be joint ; see Notice - es 


Bengal Tenancy Act Sec. 26E (1)—Court to specify the time withia 
which the Jandlord’s fee isto be deposited—Court can extend the time ; 
see Execution sale eee 

——, Sec, 26E (3)—Order for resale can ordinarily X 

wade only after an order for the forfeiture of the purchase money was 





S t 





made; see Execution sale : eve vee 
, Sec. 26E (3)-—Until the time within which the 
landlord’s fee is to be deposited has expired, there can be no resale ; 
ses Execution sale . ene wes 
» Sec. 26E (2) does not contemplate fresh execution 
proceedings but provides for fresh sale in the execution proceeding then 
pending ; see Execution gale ae ose 
mn en nace womens sony 1885 (ag amended by Bihar Tenancy Amendment 
Act, 1934), Sec. 26N, applicability of—Transfer of non-transferable 
occupancy holding made after Ist January, 1923—~Pending appanal to 
Privy Council the Bihar Tenancy Amendment Act, 1934, passed ; 


a ee keamanan 





ED ead OT Gajahan an aranin 














see occupancy holding oes 
oa , 1885 (as amended by Bihar Tenancy Aihented 

Aoi, 1934), Sec 26 N, object of ; see Ocupancy bolding ... 
— ts nner, SOC, 20 (a) Prevailing rate is not average rent ; 

sec Prevailing rate : ‘se 
nen nero, SEC, 30 (a}-—Prevailing rate, what is; see 
Prevailing rate i Se Say 





om =, Sec. 30 (b;—Date of the decree under Section 
sa, Bengal Tenancy Act, is not the date from which the present rent 
is current ; see Rent T gi 
, Sec. 3I (a)—Definition of ‘prevailing rate’ 
cat not be invoked in places where the section has not been extended by 


YE Ee me ED 











notifications by the Local Government ; see Prevailing rate iv 
deo ace cicero anes SAC, 50—Presumption, if rebutted—Varlation 
of rent very small; see Permanent tenure wee s.. 





—, Sec g2— Limitation =- Landlord, whea can 
excercise his right to recover additional rent for excess area ; see Rent n 
MSec. 52 —Right to recover additional rent 
for excess area,a recurring right ; see Rent = 
» Sec. 52, before and after ‘cubits Diller: 
ence; se. Rent é ane eu 
, Sec. 52, decree under, if precludes a Land- 
lord from claiming enhancement of rent under section g0(b) of the Bengal 
Tenancy Act ; see Rent ‘ies NG 
mm, SEC. £2 Sub-section (6) as amended enacts a rule of 
evidence, and applies to all actions pending or future; see Rent... 
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Bengal Tenancy Act (as amended by Act IV of 1928), “Sec.” 109, if 
retrospactive ; see Suit, maintainability of ses soe 
— Sec. 146A—Suit for rent against a ' stranger—~Decree 
in such a suit, not a rent decree ; see Non-transferable holding us 
—— Sec. 148 A, suit framed under ~Co-sharer landlords 
not made parties, if can be added as’ parties on their own PE ; 
see Suit for rent na 
~~ Sec, 167—Recorded tenants impleaded is in a suit for 
rent—Interest of one of the recorded tenants prior to the institution 
of the rent suit passed in auction sale to a third party—Such third 
party’s purchase not known to the landlord in the rent suit—Such 
third party’s pucchase not confirmed till after the institution of, rent 
suit—Under tenant, if can set up such third party’s auction-purchase 
as a shield; ses Possession, suit for ; 


~ 


ER, RTE 








Watara nean 








haaa ngaen ana nana aana) 








-—- Sec, 167—Under-tenant, jf can set up third party's 
auction-purchase as a shield—Shit for rent, impleading recorded 
tenants but not auction-purchaser of the interest of one of the 
recorded tenants~~Auction.purchase prior to the institution of the 
rent suit—Auction purchase confirmed after the institution of rent 
suit—Auction-purchase not known to the landlord in the rent-suit ; 
see Possession, suit for tee wae 
Sec. 174 cl. (3) Proviso (b)~-Beposit of the decretal 
amount can be made at the time the application is allowed ; see 
Deposit saa gan 
———~ — Sec. 174 cl. (3) (b), EREE EE N an 
irregular exercise of jurisdiction ; see Execution sale as m 
m nn wn Sec, 174 c). (9) (b), non-compliance with the 
provisions of, is an irregular exercise of jurisdiction ; ses Execution 
sale l dii ET 
Breach ot Trust—edge' of ornaments on loan~Loan paid of —Orna- 
menis nok returned but pawn dented and ornaments misappropriated 
—Conviction, if sustainable — Indian Penal Code (Act XLV of 1860), 
Sectisn 407—Clerical error in the frame of charge, if would affect 
conviction. : 

Where the finding of the Magistrate was that the accused instead of 
returaing the ornaments that were pledged to him, belonging to the 
complainant, just after he paid off the loan denied the pawn 
altogether and misappropriated the ornaments : 

Held, that these findings were sufficient to convict an accused under Section 














kandh araneh, AP 





406, Indian Penal Code. 4 
That as there was no dispute as to the amount payable by the accused to 
the complainant, he was criminally liable. ni - 


When there is a clerical error in the form of a charge but ii appears that 
the accused has not been prejudiced thereby it would not affect the 


the orders passed by the Magistrate. Abinas Chandra Kumar 
' 2, Dhani Buksh Mahammad 


punden of proof—Attestation in mortgage bond denied ; ; see Attestation ,,. , 


483 


2g 


1 


586 THE CALCUTTA LAW JOURNAL.’ (Vou. LXIÍ. 












































DE : PAGE. 

Burden of Proot —Basing title on adverse possession—Proot. necessary ; 
see Adverse possession on we 177 

aaron —~——Crown to prove guilty knowledge of the receiver of 
stolen goois — Burden never shifts ; see Jury, misdirection of gah 257 
——— — Duly registered deed of gift impugned ; see Taluqdar 326 

a —Gift, the result df influence expressly used by the 
decree for the purpose—Independent advice not necessary ; see Gifs .. 99 

—— —Good faith—Gift in favour of person in fiduciary rela- 
tion with the donor , see Gift Say gih 99 

m wee a = Prayer for possession of properties of Mutt or Asthol ; 
see Suit, main‘ainability of was saj 153 

a —Property acquired by joint fund~Statement going 
against state of things appearing from Kobala , see Partition, suit for 2a5 

—— Tenancy carrying fixed rent or rent at a fixed rate; see 
Permanent tenure pawi sia 551 

—— —Undue influence; fraud or duress —Contract Ac‘, Secs, 
15 to 19; see Gift : cea Yai 9) 
——— Valid executton—Denial of execution ; see Attes‘ation 25 





—, how discharged—~Relations between donor and donee 
have at or shortly before the execution of the gift been such as to 
raise a presumption that the donee had influence over the donor— 





Independent advice not necessary, ses Gilt see eos 93 
Burden of proving the particulars necessary to establish legal necessity is on 

the purchaser ; see Legal Necessily ine is 390 
Butwara Chitta if requires registration ; sze Registration iis ee §13 
Cause of action—Fact that money bas been lent—Promissory note j see 

Suit for recovery of monev lent , säs ek 289 


Cass -Bengal Cess Act ( IX B. C. of 1880), Secs 14, 16,17, IS 31) 24— 
Legality of. revaluation —Effect of non-service of notice under Sec. 16 
of the Cess Act — Jurisdiction of Collector in the matter of assess- 
ment—Omission to make return—LEffect— Power of Board of Revenue 
to make rules. | 

The publication of a proclamation to make return by the parties under 
Section 14 of the Cess Act confers jurisdiction cn the Collector in the 
matter of assessment ot cesses on proper valuation of lands, 


Service of notice under Section 16 of the Cess Act is not merely a matter of 
procedure and is imperative: and non-compliance with that provision 
makes the assessment of cesses invalid under the law. 


Failure to make returns after service of notice affects the right of the 
parties to collect rent in respect of the property sought tő be «. 
assessed or re-assessed to casses under the Cess Act, 


It ıs within the competency of the Board of Revenue to make rules and 
otherwise provide the proper execution of the provisions of the Cess 
Act. i 

4 


Note to Section 24 of the Cees Act and Rule 66 of the Cess Manual framed 
by the Board of Revenue not being’ repugnant to anything contained 
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Coss —(Conéd.), $ 
in the Act cannot be held to be wuitra vires or inoperative. The 
Secretary of State for India v.-Jitendra Nath Roy... 

Liability to pay—Collector fixing cess at the rate payable by a tenure- 
holder against a ryot~Tenant classed as ryot in Record-of-Rights 
prepared under Chap, X of the Bengal Tenancy Act (VII of 1885)— 
Cess Act (IX of 1880), Sec. 107 Intra vires assessment, if can be 
challenged in a Civil Court. 

A Civ. Court his no jurisdiction to touch an assessment of cesses made 
intra vires by the Collector. It has no jurisdiction to say that a 
person is a cultivating ryot for the purpose of the Cess Act when the 
CoHector had made the assessment on the footing that he is a tenure- 
holder. The Cess Act itself provides for the remedy of the aggrieved 
person, whether he is a proprietor of an estate or a tenure-holder, and 
in the case of intra tires assessment that remedy is the only remedy, l 





An infra wires assessment cannot be challengèd by a party in a Civil 


Court. < 
The whole scheme of the Cess Act is to make the decisions of the officers 
-» of the Revenue Department in the matter of assessment inter vires 
» final, 

The meaning of saving Section 107 of the Cess Act is that if a person is 
assessed by the Revenue authorities on the basis that he Is a tenure- 
holder the assessment cannot be touched and for the purpose of deter- 
mining his liability to pay cess to his landlord he must be taken con- 
clusively to be a tenure-holder ; but for determining his rights and 
liabilities in relation to his landlord in other matters, the fact that the 
Collector had in assessing him to cesses taken him to bz a tenure- 
holder or had decided under Section 26 of the Act that he is a tenure» 
holder and not a cultivating ryot would not be relevant and-can be 


disregarded. on 


In the present case it was held that the defendant, though a ryot, was 
liable to pay to his landlord cesses payable by a tenure-holder as 
assessed by the Collector under the Cess Act. Lalit Kishore Mitra 


v, Nathu Mandal l ven Sea 


——— Penalty—Bengal Cess Act (IX B C of 1880), Secs. 54, 58—Non- 
compliance with the provisions of Section 54 of the Cess Act—Omis- 
sion to specify the exact amount payable—IUegality —Taxation 
statute, construction 0f--Limitation—Sutt for retovery of cess. 


Taxation “statute like Cess Act of 1880 must be strictly interpreted and 
having regard, ito the mandatory nature of the language used In section 
54 of the Cess‘Act of 1880 read with section 58 of the same Act, unless 
notices-.required by section 54 have been properly published with all 
the details specified in section 54 it is not legal for the holder of the 
estate to sue for cesses under section 58 of the Act. i 

A guit to recover cesses under section 58 of the Cess Act of 1880 in respect 
of certain rent-free lands for the years 1333 to 1336 B. S. inclusive 
failed owing to non-compliance on the part of the holder of the estate 
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 Cess—(Conid.). 


- 


~ with the requirements of section 54 of the said Act, the notice omitting 


to specify the exact amount of cess payable. Instead of mentioning 
12th January as the date on which the cess was payable, the notice 
mentioned 1st May and 1st November as the dates on which the 
amount was payable but not the ins‘alments. 


Even if it could be beld that the plaintiff's claim was maintainable on the 


ground that the non-compliance with sub-section 3 item No. (6) of 
Section 54 of the Cess Act of 880 was a mere irregularity and not 
illegality, the plaintiff would be entitled to recover cesses for three 
years only and not for four years. 


The purposes for which notice under section §4 of the Bengal Cess Act of 


1880 must be published are two-fold ; jirstly to Inform all concerned 
of the rate which has been fixed for the levy of the cesses, and, 
secondly, to require the person concerned to pay the amount of the 
specified cesses as they fall due. Madan Mohan Das Mahanta 
Mahara} v. Jitendra Nath Roy se ave 


sama Valuation roll prepared on the basis of record-of-rights-~Enirtes in 


the record-of-rights e:roneous-~Liability af the tenants. 


A suit was instituted to recover rent at the rate of Rs. 19-5-174¢ and cess 


at the rate of Rs. 5-Q-Sg per year. 


At the time of the Survey and Settlement under Chapter X of the Bengal 


Tenancy Act, the lands were recorded under six Khatians numbered 


15 16373940 50 
a nangka and — in the names of defendants 1 and 2, 3 and 4, 5 
I L rut 1 
and 6, 7 and 8, 9 to 11, and 12 to 16 respectively. The rent payable 


was shown separately also. A valuation roll was prepared on the 


basis- of the record-of-rights that is, the annual value of the lands _ 


comprised in each of the said Khatlans was fixed by the Collector end 


cess calculated thereupon. The total amount of cess fixed on the | 


basis of the said valuation and payable by the defendants came up to 
Rs. 5-9-Sg. tbe amount claimed by the landlord. Jt was found asa 
fact that there was only one tenure held by all the defendants jointly, 


The Courts below proceeded upon the basis that no tenure bearing an 


annual rent of Rs. 19-5-1742 was shown on the valuation roll and no 
cess having been fixed by the Collector on such a tenure, the landlord 
was not entitled to the sum claimed by him as cess but was only 
entitled to claim cess at the rate of 6 pies per rupee on the rent of 
Rs. 19-5-17iz. 


Held , that the landlord was entitled to cess at the rate of Rs. 5.9-<g. per 


year, 


That -unti) and unless the valuation roli was declared to be ultra vires 


by a competent Court, the liabily of the tenants defendants in the ‘suit 
remained. 


That it was not open either to the landlord or to the er to question 


the valuation rol), unless it was prepared without jurisdiction. 
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Cess—~(Conid.). 


Though the part of the entries in the record-of-rights was found to be |. 


erroneous and incorrect; that fact did not render the valuation rol! 
prepared under the Cess Act ultra vires. Maharajadhiraj Sir 
Kameswar Singh of Darbhanga v. Kuladaprosad, Sahu... 


Cess Act, to be strictly interpreted ; ses Cess a oie sae: 


marme Sec, 14—Publication of proclamation’ to “make return. by the 
parties confers jurisdiction on the Collector in the matter of assessment 





of cesses on proper valuation of land ; see Cesa awa a 
— monne Sec. 16, non-compliance with, effect of-—Assessment of cesses 
invalid ; see Cess eee sii 


Sec. s8—Holder of the estate, if can sue for cesses—Notices 
required by Section 54 nof properly published with all the details ; 





see Cess wee sue 





Sec. i al dad for which notices should be published : see 


Cess 2 sue ee 





Sec. 107—-Person assessed by the Revenue authorities on the basis 
that he is a tenure-holder, although he is classed as a rayat in the 
record-of rights prepared under Chap. X of the Pengal Tenancy Act, 
the assessment cannot be touched and for the purpose of ‘determining 
his- liability to pay cess to his landlord he must be taken conclusively 


to be a tenure-holder ; see Cess ase iv 
Cess Manual framed by the Board of Revenue, R. 66 note-to Sec. 24 of 
Cess Act, not ultra vires ; see Cess ose 


Chances of reversion, value of—~Tenant holding rent-free right In vitai 
non-agricultural and homestead land—Several transfers without inter- 
ference—Everything pointing to the permanency in the character of 
of the holder ; see Compensation eS ees ar 

Charge, form of clerioal error in, effect of > Prejudice ; see Breach of trust .;. 


mento how created ; see Mortgage | Ses ones 


Cheating—Jndian Penal Code (Act XLV of 1860), Secs. 30, 420—" Induces 
to delivar any property “'—-Paper on which account is written, if 
property—' Valuable ii ’— Receipt, if proper ty or valuable 
security Cheque. 

The complainant's firm cleared certain gui on behalf of a firm of which 
the accused was the Managing Director. The complainant firm sent 
-a bill on the arst June, 1924 for goods sent xon or before 2oth June, 


+ 1938, showing that a sum of Rs. 264-15 annas was due; the bill was- 


acknowledged by the, firm on the same date. No payment was made, 
but-on the and July, 1934, the accused gave a post dated cheque 
for the amount. The complainant-firm receipted the bil] by writing 
upoa it “ Received by Cheque No. .ss00.%s The cheque was dis- 


honoured on the 4th July. In the eng kie the firm having gone into , 


liquidation, the accused was charged under een 420 of the Indian 
Penal Code. 


‘Held, that no offence was committed under Séction 420 of the jadian Pena!” 


Code; 


e ‘ 
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Cheating —(Contd. ). 
That the accused did not induce the complainant to deliver any property 
‘in exchange for the cheque, as the goods had already been delivered. 

That the plece of -paper upon which- the account was written was not 
property within the meaning of Section 420 Indian Penal Code. 

That the receipt was neither property under Section 420 Indian Penal 
Code nor valuable security within the meaning of Section co Indian 
Penal Code as it did not extinguish or release any legal right, and the 
giving of receipt did not cancel or extinguish the rights of the com- 
plainant firm. 

That the receipt could not even come within the last part of Section 50 
Indian Penal Code, which says “‘Whereby any person acknowledges 
that he lies under legal liability or has not a certain legal right.” 

A cheque is only a promise to pay, either on demand or upon the date to 
which it has been post dated. 

The remedy of the complainant firm Jay in a sult for breach of company’s 
contract to pay the amount of the invoice or in the insolvency pro- 
ceeding. H. K. Shaw v. Suresh Chandra Mitter see 


Chela, right of nomination of, how long subsists ; sse Suit, pain kana bit of © 
Cheque, what is; see. Cheating ‘ee ee 


Civil Court, if can question assessment of cesses made infra vires by the 
Collector ; see Cess eee ade 

—— Court, if can try a question whether a saing person was a qualified 
voter or not—Benga! Village Self-Government Act, Sec. 101, rules 6, 

8, 9, 38 3 see Jurisdiction soe sas 

mm Court can decide questions of title or extent of interest not t only between 
a proprietor and a stranger but also between proprietors themselves; 

see Jurisdiction“ ese oss 

Civil Procedure Code, Sec. 11—Issue as to applicability of section in a 
subsequent suit cannot be tried—Determination in the previous suit 

that the particular section of the Act had never applied to the transac- 

tion in question ; zee Res judicata ons Ke 

— en s Sec. 66—Snuit against Be es ae Pee 
ment before or after auction sale to reconvey ; sse Contract sie 

, Sec. 80-Suit to declare assessment of tax by 
Municipality slira vires and illegal—Assessment made before the 
supersession of the Municipality and before the appo'’ntment of a public 
officer to perform the duties of commissioner under section 66 (b) of the 











ee | a aaa 














* Bengal Municipal Act; see Notice ove eos 
, Sec. 80, notice under, if necessary — Public officer 
appointed Chairman of Municipality ; ses Notice ove ‘ie 








- s Sec. 8o, notice vader, if necessary - Public officer 
_., ^ appointed under the provisions of section 66 (b) of the Bengal Municipal 
2. Act to perce the duties of commissioner ; ses Notice... s 
- , Sec. Q2—PIaintiff alleging that as shebait of the 
deity entitled 4 ‘to- the properties and to be put in possession of them as 











shebait—No prayer for removal of defendant ; see Suit, maintainability of- 
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“Civil Procedure Code, Sec. 115—Acting in the exercise’ of its jurisdictlon 
in irregular manner—-Non-compliance with the provision of Sec. 174 cl. 

(3) (b) of the Bengal Tenancy Act ; see Execution sale sae A 
aaa SEC, 11 $—Misconstraction ‘of section of a statute is 
no ground for revision by High Court; see Election eas ea 

3 Sec. 151—Inherent powers of Court are not limited 
by Code ; see Inherent power eve ses 
————-, Sec. 151, if confers new powers on Courts—It 
simply saves the inkerent power of the Court to make such orders as 
may be necessary for the ends of justice or to prevent abuse of the 





nama 











process in cases not covered by the exprees provisions of the Code; see 


Court fee ý ae wes 


ree ee ann, C), 2 R. a Obligation and collateral security —Suit ; 


on handnote not claiming any charge on collateral ‘security, namely the 
provident fund money ; see Suit, if maintainable š ae 
»O.7 R 2—Allegation of corrupt practices—Parti- 
culars wanted, not supplied statement of certain particulars wanted with- 


een manang ndelahan e 








out which the allegations of corrupt prctices were of vague charactef— ' 


ae ar Plaint not amended ~Definite refusal to disclose particulars ~ Evidence 
eae ‘on the point not permitted to be given ; see Election bee NY 


kahi te 


=i e) OR. 13— Sufficient cãuse for non-appearance not 
proved—Court under its inherent power cannot restore the sult ; see 

Inherent power ; fi cs 
cman ee » O. ar R. 2—Adjustment of decree by stranger— 
Adjustment not certified~~Judgment-debtor no party — Application for 
execution by the assignee of the decree-holder—Assignment, after 

i adjastment - Judgment-debtor, “if can plead satisfaction of decree ; see 
Execution - ssi ssa 
—-—, 0. a R. “16, proceeding under—Assignee, if 
benamidar—Judgment-debtor’s money, if employed for obtaining the 
assignment -The payment is uncertified under O. 21 R. 2C, P.C.— 
Uncertified payment or ki ace can be pleaded in such proceeding : 
see Execution = 5 evi sie 


Cd 


| CA RIG, proceeding under—-Question whether an 
assignment of decree was really in fayour of the benamidar of one of 
several judgment-debtors can be gone into Question whether the 
Assignee is the benamidar of the, sole judgment- ‘debtor or all the judg- 





Mpina R tt 








Fai ka P ia 





ment-debtors can be gone into ; $68; -Execution si ar 


ee ema mann) 0. 39 R., r—Plaint verified by secretary of a 


Registered Company, who was authorised by its memorandum of associa- - 


` tion—Affidavit, if necessary under-O. 6 Rz14 of .the Code of Civil Pro- 
cedure ; 3ée Verification of plaint ‘as ka see eè 


» O. 41 R. 27 cl. (a) or (b\—Lower appellate Court, if 








can admit evidence~-No refusal on.the part of the trial ‘Court to- 


recieve evidence—No inherent locnna or defect in the evidence ; see 
Rent A y ` ope spp 
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Civil Procedure Code, O. 41 R. a7—-Reception of new evidence by the 
lower appellate Court, when justified ; see Rent “ss 

Collector proceeding under section 38 of the Landlord and Tenant ET 
Act, if can determine the status of a tenant, the incidents of a tenancy or 


the fair rent payable by the tenant ; sês Jurisdiction asi de 
Co-mortgagee, if to sue the mortgagor, when the other does not want to 
jola him ; see Party ove sve 


Compensation—Land acguisiticn— Entry in Khatian— Record-of-rights— 
Non-agriculitural and Bastu land-—Presnmption—~ Permanent ~Valiue 
of chances of reversion, 

Though the statutory presumption would not attach to the entry in the 
"` Khatian as the land is non-agricultural and homestead, the entry in 
the aia sa La as a Niskar, isa piece of evidence of no slight 
value. ~ 
- Where a tenant was shown to hold rent-free right in certain non-agricultural 
ard homestead land and there were several transfers without any inter- 
ferenca and everything pointed to the’ permanency in the character of the 
right of the holder : i 
Held, that in such circumstances the value of the chances of reversion, 
which:was all that the proprietor was entitled to, was practically nil, 
Ananda Lal Chakravarty v. The Karnani Industrial Bank 
Ltd. sve ies 

Complaint, dismissal of, under section 247 of the Code of Criminal Procedure 
operates as a bar to a second trial on heii same offence ; ; see Trial, 
bar of sah dae 

_—_—- , remedy of —Suit for breach of contract or in insolvency procee- 
ding—Complainant firm clearing good—Bill sent by complainant firm 
acknowhdged, but no payment made—Subsequantly post-dated cheque 
given —Accased firm gone in liquidation ; see Cheating... ‘a 

Compound interest, stipulation to pay—-Mortgage bond ; see Contract et 

Compromises not the root of titl—Comprdmises executed between 

-  taluqdar’s heirs, whish recoguise eldest -sbn’s right to succeed to the 
estate—Entry of party’s name in lists 1 and a prepared under section 8— 
_~ Death of party intestate—Succession of.eldest son under the Act and not 
f by independent title ; see Talugdar ii ‘ee as 
Constructive possession in favour of wrong-~dozre-Title by adverse posses- 
“7 gion ;-see Adverse possession ses A 
“Contract —Compound interest, stipulation for—-Construction of mortgage 
O bond. 

The stipulations for ên ki of interest in a mortgage bond were in the 

_ following terms : Be Ne 


«We shall pay interest on it at the rate of Rs, 1-12-0 per cent per month. 
We shall repay the entire amount of principal and interest (which will 
bs) due to you within the month of Magh of the current year, which is 

_the due date. Failing to repay within the said due date, we shall pay 
interest at the said rate up till the date of realisation on the entire 
‘ amount, either amicably or by sult and shall pay every year the annya] 
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Contract—(Conid'). ' : C Ee Ta l A 
interest calculated upon ‘the said money. In default, the outstanding - 
interest shall be added ‘to the principal on the expiry of each year and 
we shall pay interest (thereon) at the sald rate.of Rs. 1-:2 by way of 


compound interest ” : : 


Held, that compound interest sould: Bai chimed upon tkose epee 
Purna Chandra De o Muhammad Tuka Mia see sine 7 


——~ —— Suit against execution purchaser, if maintatnable—Agreement 
before auction sale to reconvey—Civil Procedure Code (Act V of 1908), 
Section 66—Intsrmeddling.with properties of another—Liability to 
account, 

There was an agreement that the defendants Nos. 1 to 3 were to remain in 
charge of the management for 4 years at the expiration of which they 
would relinquish the management and submit accounts and on final 
adjustment of accounts which would take place when the period was over 
they would reconvey the properties to the plaintiff, the price for which 
they would reconvey was possibly to be the same for which the purchases 
were to be made, but the reconveyance would be effected on the footing 
of the adjustment of the rights and liabilitles‘of the parties at the date 
of the adjustment. The defendants, it was said in the plaint, were to 
purchase the properties at the auctien sale for arrears of rent to avoid 
troubles and difficulties arising from the fact of joint ownership with 

co-sharers and also in order to facilitate collection of rents : 3 


~ Held, that under the circumstances, section 66 of the Code of Civil Proces 
` dure yas ño: -bar to the maintainability of the suit. 
“There was after exesution sale also a subsequent agreement for reconvey-. 
anoe of property on getting their dues : e a Š 
- Held, that the plaintiff, the true Owner was entitled to maintain:a claim > 
notwithstanding the provisions of the Code of Civil Procedure and that- 
the defendants were bound by their undertaking. Af se 
When a person meddles with another’s properties and monies, he is liable 


to render accounts even though no contractual relations have been oe 
established between them. Niranjan Mukhopadhaya v. — 





t -Sarojini Debi TTT t l ass - a 88 
, if can be enforced bg third party peeling benefit under it pseg” 
Mortgage - 5 ~ 400 4’ one s 55* 


~ 





~~, variation of—Rarties can vary—Exception—Persen in insolvent ki 
circumstances —Bankruptcy or winding up proceedings taken for equit- 


able distribution of assets ; see Execution... + ane ete _ 310 

a ——, varjation of —Winding up procesding—Sanction of ‘the Court is 
the safeguard of the minority ; see Execution ose < ai 310 
| an for sale of growing straw in an Amalnama or.a Kabullat, to be | i 
registered ; see Rent sult oe si -. 534 


Contract Act, Sec. 178—‘Possession’ means unqualified possession ; ses 
Pledge m . < sa WA ei - a; 304 
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Contract of sale—Construction—Consideration—Failure to pay within 
time fixed—Relief to the purchaser—Transfer of property—Superadded i 
condition—Transfer of Property Act (IV of 1582), Sec. 31 E 
Section 31 of the Transfer of Property Act merely declares that a limita- 
tlon upon a condition subsequent, is a lawful method of grant, and there 
is nothing In the section to exclude the right of the Court to give relief 
to a purchaser who fails to make payment-of the purchase price, or part 
thereof by the date agreed upon on the contract of sale. Illustration (b) 
is an example of a completed transfer subsequently resolved: the 
interest has already been created, but it is thereafter defeated. 


By a registered sale deed dated 15th July, 192°, the plaintiff sold the suit - 
property to defendants for a consideration of Rs. 41,000 of which 
Rs. 1,927-13-0 was paid in cash. The balance of the purchase money 
was to be retained by’the purchaser, in order to clear off a mortgage held 
on the property by plaintiff’s creditors under a simple mortgage dated 
23rd June, 1923 ; and it was expressed to be the amount due for principal , 
and interest on the mortgage to the creditors on the date the sale deed 
wag executed. The sale deed provided that ‘if owing to the negligence 
on the part of the aforesaid Vendees the dues of the aforesaid Creditors 
be not satisfied by the 20th December, 1925, and the consideration 
money remained with them, then on expiry of the aforesaid date, this 
sale deed shall stand cancelled. null and void.” The deed stated also 
that the vendor had received the entire consideration money. Of the ° 
balance of Rs 29,072-3-0 only Rs. 10,000 was paid within the time. 
specified in the deed. Plaintiff brought a suit for a declaration :that thé “+ -" 075: 
sale deed was nulland void and for possessicn ot the property. Whilst ane 
the sult was pending, the defendants paid off the balance of ° 
Rs, 19,072-3-0 to the creditors, a delay of 9 months having taken place 
in payment : Wi 

_ - Held, that, time was not of the essence of the contract ; 

that, the statement in the sale deed that the Vendor has already received 

the entire considera ion money cannot be taken literally so as.to contra- 
dict the clear fact that the balance of the price bad not been paid to the 
vendor himself, but was to be paid thereafter to his creditors by the date 
prescribed ; l 

that, the contract of sale and the act of transfer are embodied in the same 
deed ; and the clause as to cancellation on failure to satisfy the dues of 
the creditor by the 20th December, 1625, did not constitute a superadded 
condition within the meaning of section 31 of the Transfer of Property 
Act, and the clauses to be regarded as an integral condition of the con- 

- tract of sale providing the date for completion of the contract by satisfac- 
tion of the balance of the contract price Devendra Prasad Sukul v. 
Surendra Prasad Sukul EA ii 436 

, construction of--Failure to pay consideration within time 
fixed-—Part of consideration paid to the vendor—Part retained by the 
yendee for -payment to vendor’s mortgagee within a fixed time—Part of 
consideration pald to the mortgagee— Condition that the sale will be null 


anana 
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Contract of sale—(Contd.) siii,” < 


‘fixed—Recital in the sale deed that the vendor received the entire con» 
‘sideration money—Timo' not the essence of contract ; ; see Contract 
of sale i : kai bee 
Costs —Interference by Privy Council ; sed Taloqdar E? “ve 
incorporated in the decree not” in -conformity with the rules—Court, 
„duty. of, to correct ;, see Decree, amendment of T sve 
Court, if to give notice before aménding a decree upon application of a 
party ; see Decree, amendment of 
, where can amend a decree ; seg Decree, amendment of - aa 
— has power to issue certificate for refund of NGANAN, in suitable 
cases—Form ; ses Court-fee aes oss 
in matrimonial cases, if to act on the uncorroborated admission of 
respondent ; see Divorce tees 
to determine the applicability of section toa sadaka tanasi | 
see Res judicata ' io T 
Court-fee— Refund of—Suit not iried—Civil Procedure Code (Act V of 
1908), Section 151—Court-Fees Act (VIl of 1870 ), Sections fiy 135 14, 15. 





106 oes 
ma 











2: < A litigant is not entitled to receive back from the Collector the whole 
sum which he paid on account ‘of - ourt-fee-on the ground that the sult 
was not- tried. Such an application is not covered by sections 13, 14 
. 2, % and 1§.of the Court-Fees Act. ; 
t mo «fer Nasim Ali, Fe The Government should not profit by the mistake of 
ave 
k 


: = ~ = z Aslitigant orof Court as to the amount of Court-fees payable under the 
“$Court-Fees Act,. and in cases of- such mistake the Court should order 
refund for ends of justice. 

Section 151 of the Code of Civil Predare: does not confer new powers 
on the Courts. It simply saves the Inherent power of the Court to make 
such orders as may be necessary for the ends of justice or to prevent 
abuse of the process of the Court in cases and circumstances which are 
not covered by the express provisions of the ‘Code, which deals only 
with procedure and not with substantive rights and obligation. By 


the exercise of inherent power the Court cannot exonerate a litigant 


from an obligation imposed upon him by the statute. 
Where a litigant has’patd Court-fees which he was bound to pay under the 


claw for bis plaint or memorandum of appeal, the-Court by ordering ` ` 


refund under the inherent power cannot indirectly exempt him from the 
obligation imposed upon him by the statute. ; 
Per Henderson,- F.: Itisnot necessary that a particular form of certi- 


'* and void if-the amountis not- paid: to ‘the mortgagee within the time 


436 
3206 


261 


sai 


ficate provided for, in sections 13, 14 ‘and15 of the Court-Fees Act... a 


should be.granted i in -cases which are altogether , Outside the scope of 
the Act. . 


+ 


may be some doubt as to precise from which the relief ought to take.- 
No relief should ba granted suader sectlon 151 of the Code of Civil. Proce» 
dure, -Where the propert Court-fees were paid. 
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> The Court has power to issue certificate in suitable cases, though there 
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That in the present case a certificate should be granted to -the petitioner | 
to the effect that he should be granted a refund provided he could per- -| ‘ 
suade the Court that his petition had: merit in it. a ‘feo 

Per Curiam: The | Court, “had inherent: power to issue certificate, “+ ~~). 
Indubhusan Roy Choudhary vr The Secretary of State for `, 

India in Council ez, 808: 

-a— m, amount.of, to be paid—Mortgage “bond for Rs, 10, a 

payments made—Suit for recovery of mortgage bond on endorsement of 
“~ fell .satisfaction—Court-Fees Act, section 7 clause (IX)—Court-fee "on 


+ 
~ 











r-" RS: 19,000 to be paid ; see Suit, valuation of Mage E wet 408 
, refund’of, for ends of justice—Mistake of litigant or of Court . 

i + as to the amount of court- a payable under the Court-Fees Act ; se 

Courtefee’ 25 MA 298 
Court-Fees Act, Section 7 clause (IX}—‘Recovery of the anan mort- 

gaged, is convertible with the word ‘redaem’ ; see Suit, valuation of ... 405. 
| ea. - » Sections 13, 14,15, ifapplicable—Sum paid for Court- : 

fees, if can be refunded, when the suit was not tried ; ses Court-fee —... 298 
—— aan , Sections 13, 14, 15, particular form of certificate provided 

` foe in, if to be granted in cases which are altogether outside the a Ta 

of the Act ; ses Court-fee a ie 298 


Criminal Procedure Code, Sec, 187 = ~ Litters admissible “as ee 
—Letters Written by third „person to complainant in which dt Was nt 
stated that the accused and others were conspiring to ‘kill him; see 
< Misdirection l seen TA ao, 430. - 

» Sectlon 237, if applicable to a case where the. =` 

_ el-devant approver bas been actually tried for the offence and acquitted ; i 


Ą 
paan 
1 











see Non-direction < KA se 917 
amin aman img Section 337 applicable to a person who has 
‘accepted a provincial tender of pardon ; see Non-direction ... ise 217 





Pes Mp ; Section 342—-Statement of accused in 
answer to questigns put. by Court—Plea of a ha how ‘to 





retord ; see Statement of accused sey ee ~ 260 
oe ee en ne aaa, SECtion 403 -~ Dismissal of complaint under 

section 247 of the Code of Criminal Procedure, operates as a har-toa 

second trial on the same offence ; see Trial, bar of a tate ‘aed. -« 240 


- 














- ~= =— „ Section ¢03-Order of retrial by High e 
Court—No express limitation in the order ~ Order for retrial, ifapplies 
to all the charges framed by the original Court—Acquitta] on one of the ` 














charges, if bar to accused’s being tried again ; see Non-direction _ .., 217 
mes , Section 429(b), -scope of i see Transfer, , 
= order.of | aes Me ae A 
ee stresses waman, OC, 526(6)—Reference to third” sadya on 


difference ~Third judge ordering transfer for trial; see Transfer, order of 
‘Cross-objection, - memorandum of—Memorandum of appeal~Appeals s 

relating-to diferent matters though arising out of same decree ina sult ~~ 

for partition ; see Appeal f zii © wm 2 J9a9 


= : 
Von LXIL] ik INDEX OF CASES. 


“u 
- 
“ 
w 


Custody-foo—reriod for "which, decree- holder . liable > Attachment - ae) aa ee 
~73 a = bieycle—Custody of Court til auction salo—General Rules and Circular . 


gre =3e Orders of the High Court, Vol, 7 (Civil), Note 2 page 142. 

A poy was attached on 24th July, 1934 and after the disposal of a 
“claim case regarding it, it was sold do auction on 13th November, 1934. 
Thus it was in the custody of Court for 113 days. No special guard was 
kept over ijt after it once reached the Nazarat of the Court : 

Held, that under the provisions of ~ the General Rules and Circular Orders 


+ 
mi - 
a, 


as 
a 


-+ 


of the High-Court, Vol. 1, Civil, Noté 2, page 142, the decree-holder - 


was liable to pay one day’s fee as the custody fee, namely eight annas, 


and not Rs, 56:8 annas for 113 days. Raj Narayan Tribedi v Fazlal-3-- 
Kader Meah TA we see 


Custom or usage repeatedly Benua to notice of a to take itas 
introduced into law without necessity of furher proof : : see Ejectment ... 
Damage done to neighbour by lawful act done by owner on his own pro- 
perty—No negligence ; see Damages see és 
.. Damages > Excavations — Deepening of pit by omner of land— No negli. 
gence — No sasemeni—Lateral subport of building —No. cracks appeared 
on the building shortly or immediately after excavation — Natural rigat 
e x of support - ; . ate 
“An owner is entitled to use his land in any way he pleases if he does not 
act in a negligent manner. If there is no negligence’ on (his part, when 
„ =  @lawfulzact of his done on his own property causes damage to his 
neighbour, the law. would give the neighbour no relief. 
' There i is a natural right of support from neighbour’ s land, but that right is 
, oùly in respect of land in uoburdened and’ natural state. 
ee An owner has got no 1ight -for the support of his building or of his land 
burdened with the additional weight of his building unless such a right 
has been acquired as an easement. Jf there is no easement, to have 
lateral support of .his building, on his neighbour’s land, the neighbour is 
„Within his rights to make excavation on his own land; and provided 
that he does not act negligently, hé:is not Hable at all for damages 
caused to the building of his neighbour. 

The defendant company had burrow.pits on their own lard. The pit. had 
been in existence froma very long time.. The plaintiffs had their hut 
near the burrow pit‘on their own land, but i in the year 1927 they replaced 
gbeir hut by a masonry building, which was raised close to the pit. 


In February, 1950, the defendant company deepened the pit. At the ` 


time of the digging operations no damage was caused to the plaintiffs’ 
building. It was only after the rains had’ setin, in July; 1930, that 


cracks appeared in the building: “Hence the plaintiffs claimed ‘damages e 
and prayed for permanent injunction restraining the defendant company: 


a 


from deepening the burrow pit or digging further burrow pils,near about ‘ 


negligent manner : 


Held, that the plaintiffs had no right ie en sinner fromthe defendant ; 


i, the plaintiffs’ land in such a way ‘as would endanger the stability-of their’ 
^ +. building. It was found asa fact that the digging was not .done ʻina. 
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Damages—(Contd ). cd 
company’s land, of their land burdened by their building, and inasmuch 
ag there was no evidence to show that their land would have subsided if ee 
in a natural state and unburdened with their building, by reason of the Ana 


excavations made by the defendant, the plaintiffs were not entitled to get 
damages from the defendant for lawful act done on their own land, an 
act which as owner they were entitled«under the law to do. If the 
defendant company had been guilty of negligence in doing the particular 
act, the plaintiffs’ case would have stood on a different footing. The suit 
was dismissed. Bengal Provincial Railway Co, Ltd v Rajani 
Kanta De _ o7 283 
Darputni— Rent, i/ fixed in perpetuity Abad havile Fama, meaning of, 

The words Abadharita Jama ( Waxtfae Wal ) mean fixed rent 

The word Darputoi has acquired the meaning of permanent tenure with 
fixity of rent (See Putni Regulation, Preamble). . 

In the present case, having regard to the use of Darputni in the document 
and having regard to the further fact that fixity ot rent was conveyed by 
the term Abadharita Jama the darputni tenure wasa makarari tenure 
and its rent was not liable to enhancement. Kumud Nath Das Saha 
v Kunjabala Dassya aii sa 67 

, Characteristic of—Rent, fixity of ; see Darputri KAN ia 67 

Debuttar— Record-of-rights—Title—Debutiar, how estiblished~Deed of 
endowment, if necessary—Course of dealings. by parties—Rent-free 
egrant—Evidence Act (I of 1872), Section 13 ~ Previous shebatt asserting 
right against Deluiter property — Evidence against succeeding shebatt— -r 
Transaction—Limitation—Succeeding shebait impeaching alienation > 
by previous shebatt—~Deiutiar property sold in execution of morigage 
decreé. 

The record-of-rights by itself does not furnish any evidence on the question 
of title but it is proof of title in so far as title is based on possession. 

It is not necessary in order to establish Debutter that any deed of endow- 
ment should be forthcoming in every case; the course of dealings by 
the parties may furnish evidence of dedication in the absence of any 
deed. Very strong evidence should be forthcoming in order to establish 
the Debutter nature of the property in the absence of a deed. 








A rent-free granted property is not necessarily a Debutter property. 


There was an assertion in the mortgage deed executed by the father of 
the plaintiff and previous shebait, in 1904, in favour of defendant to the 
effect that the properties were secular properties and had bzen parti- 
tioned in 1839. The plaintiff was claiming in the character of shebait : 


.Held, that the mortgage deed being an evidence of transaction, was 
admissible in evidence under section 13 of the Evidence Act as against 
the plaintiff, the evidentiary value being very slight, 

When one succeeding shebait impeaches alienation by a previous shehait, 
twelve years period of limitation runs fromthe date of death of the 
alienating shebait. 
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Debutär=YConid. ). i 
But when Debutter property is sold in execution, of a mortgage decree, 
+ twelve years period of limitation runs from the date of sale. < 5 
’ “Quosre,: Whether a suit lies at the instance of one of the shebaits impeach- 
iog alienation in the nature of permanent mokurrari lease by a previous 
shebaif? Ronald Duncan Cromartic v. Sri Sri Iswar Radha 
Damodar Jew EN ga is 
—, creation of--C ourse of A between parties— No deed forth- 
coming—Strong evidence necessary ; see Debutter wa 
mm, creation of ~Deed of endowment, If necessary ; see Debutter 
, how created ; sês Debutter _ tee ose 
Decree, amendment of, when to be made - Inherent power of Court—Notice 
of amendment, if necassary~Amendment. if to be made by application 
to the Court which passed the decree or by way of appeal— Executing 
Court, if can amend a decree—Decree confirmed or reversed in appeal, 
trial Court, if has power to amend a decree thereof—Costs incorporated 
in the dececo not in conformity with the rules, if it is the duty of the 
Court to correct. 

Under the Civil Procedure Code, the Court need not give any notice before 
amending a decree upon application of a party 

But it would be unfair to allow a decree to be amended without an oppor» 
tunity being given to the party who may be affected by such amendment. 

A Court, kas inherent power to set aside an orcer rade exparte, If a proper 

A éase bo made out 
“Where it is within the inherent power of a Court toamenda decree, the 
‘proper course is to apply for amendment to the Court which passed the 
decree and not by an appeal 

The only cases in which a decree can be amended by the Court which 
passed it are the following : 

(i) When there has been a clerical or arithmetical tristake or an error 
arising from an accidental slip or omission. : 

Gi). When the Court itself finds its decree as drawn up does not correctly 
state what the Court actually decided and intended to decide, provided 
such amendment can be made without injustice or in terms which preclude 
injustice : 

Ordinarily an executing Court cannot go behind the decree but when the 

e executing Court and the Court which passed the decree are one and the 
same, the Court can amend the decree in the course of execution. 

But when the decree of the First Court is confirmed or reversed by the 
appellate Court, the only Court that can amend the decree thereafter Is 
the appellate Court. 

When a judgment awards costs toa party itimplies costs allowed by the 
Rules. If the decree includes costs which are not permissible under the 

. ‘Rules, the decree is not in accordance with the judgment and does not 
' + "\' correctly state what the Court intended., It is therefore the duty of the 
Court to correct it so as to make it in conformity with the judgment. 
Hemanta Kumar Ghosh v. Rajendra Mandal sie si 


“ 
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n Decree, execution of—Decree satisfaction—One out of the many deerege-- ~ 1: i 
holders recoiwing payment out of Court — —Whether competent to cerisly 
the salisfaction of the entire decres, when not authorised by the other 
decree-holders to do so 
"One of many decree-holders cannot by receiving payment out of Court 


other decree: holders to do so. | Arshedali Sheik v, 


band 





ment proposed by the company ; see Execution 


, when can be amended by Court ; see Decree; amendment of | 


Decreesholder liable to pay one day’s custody fea—Attachment and sale of 





see Decree, execution of 


anna 





execution of © 


Deed creating family fund, | if binds strangers ; see 
perpetuity 


| against 
any immovable property ; sve Adverse possession 


Deposit — Bengal Tenancy Act (VHI of 1885 as amended by Act IV af 


1G¢28,, Section 174 clause (3) proviso (b)—Deposit, when to be made 


The deposit of the decretal amount contemplated by Section 174 clause (4) 
Prosad Sukul 


Proviso b) of the Bengal Tenancy Act can ba made at the time the 


application i isallowed Ganarbinnessa Choudhurani v Gopendra 


‘ Depreciation allowance, how to be ea lenlatad<Woacaues mooseding another 
in business ; see Income tax 
section stated ; ses Rent 


Difference between old section £2 of Bengal Tenancy Act and the send: 
i 


remainderman—Limitation ; see Ejectment 


aan 


Divorce— Matrimonial offence, co. nmettit of—-Condonation by petitioner — 


Dispossession of tenant for life—-Snit for possession by reversioner or 
Subsequent matrimonial offence, if revives the antecedent offence — 


tė 


Uncorroborated admission of respondent if can be relied upon by 
” Court ~ Afidavit evidence, if can be accepted as substitute for oral 
evidence—Estublished practice of Court 


In matrimonial cases, it would not be usual for the Court, to act on the 


uncorroborated admission of a respondent with regard to his own adul- 
tery, even if that admission is contained in some written document, unless 
that admission is supported by other features in the case 


~~ 


Rule 
De facto possession of whole, evidence of—Acts of- possession over a part of 


ts 


= 


ALI 


r 


certify the satisfaction of the entire decree if he is not authorised by the 
Sheikh ` 


Mecanuddin | 
——, if can be executed — Decree hina after a preliminary order was 


wan aa 560 
passed on an application under section 153 of the Indian .Companies Act- -~--~ - 
but before the date when the majority of creditors „agreed, to the arrange — _._-. 

» gro 
bicycle—Bicycle in custody of Court for 113 days--General Rules and 5 
Circular orders of the High ene Vėl. I. 
Custody fee 


(Civil) Note 2 page 142; see 
Decree-holders, one of many, when can tatli satisfaction of entire diures i 


se 


, one out of many, receiving payment cut of Court, if and 
when competent to certify satisfaction of entire decree ; see meres 


een 


v 


es 
~ 


4 


ebn 
* 
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ee As 
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Divorce—(Contd.). | 
- Any matrimonial offence committed subsequent to the condonation of a 
prior matrimonial offence will revive ths antecedent offence, enabling a 


petitioner in a matrimonial suit to rely upon it as a ground for dissolu- 
tion of marriage. 


In matrimonial suits proper oral evidence should be placed before the 
Court and it would be contrary to established practice to accept evidence 
on affidavit especially of the _ Petitioner. Iva Stones v. Joseph 
Stones da se 

Document, cons:ruction of—Imposing liabilities of a very onerous nature on 
ose party-—Covenant to be strictly construed ; see Mortgage or 


——, construction of—Intention of parties, how ascertained; see 
Mortgage 





as ees see 


= — , Construction of —Real nature of transaction to be carefully looked. 


<“ into—Form of instrument ; see Mortgage bee eos 
Donor impeaching gift previously made by him—Rule ia Court of Chancery ; ; 
_ sea Gift eee se 
Dower, claim for —Payments by husband, not allocated to dower—~"resump- 
tion ; see Taluqdar ‘i sve 
Ejectment — Homestead ES ees Se of eae TAE fosses- 
sion at fixed rent ~ Origin of tenancy unknown —Transfsr and succes- 


ston—Notice—Yearly tenancy~-Tenancy according to Bengali year— 
Period, how calculated. 


Sometime before 1882, A held the land‘in suit, which was in the market of 
the-town andabutted onaroad. The origin of the tenancy was not 
known. The structures on it consisted of two buildings with roofs of 
corrugated iron shee's and floors of boards. The premises were all along 
used for a shop and also for residence. The rent which was fixed to be 
paid yearly was never varied for about 52 years. A, the original tenant, 
sold his tenancy to B; on B’s death his heirs sold it tothe defendant 
No. 1 and the predecessor of other defendants; thus there were two 
gales and one instance of succession in addition to the fact of one of 
the purchaser’s heirs coming in to hold the land as such heirs. The 
value of the land increased tremendously since the date of letting out : 


_ Held, that the tenancy held by the defendants was neither permanent, nor 


“ heritable nor transferable, as the facts in the case did not unmistakably 
point to permanence and were not inconsistent with a supposition to the 
contrary. 


That the tenancy was from year to year, existing from before the passing” 


of the Transfer of Property Actin 16382, ata fixed rent and for a term 
not specified and so terminable on notice to quit. The tenancy being 
according to the Bengali year, six months’ notice to “guit should be 
calculated according to Bengali calender, expiring with the end of the 
‘Bengali year. : ; 

A tenancy to continue year to year 1s a continuing tenancy so long as the 


parties are satisfied ; and though terminable at the option of either party, ` 


264 


28 


326 
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at the end of any year, itis not ifso facto terminated at the end of 
every year. Jamiraddin Saodagar v. Hazi Mal Gani Saodagar ... 201 

—— No title proved—Adversa possession ~Estoppel—Tenant put into 
possession. 

The land in suit consisted of two plots. As regards plot No. 1 defendants 
gave up their claim. At the time of trial the defendants abandoned their 
claim to a portion of plot No. 2. As regards this plot No. 2 the plain- 
tiff’s case was that it appertained to a separate account No. 19 in Taluq: 
No. 21 Gopal Roy and that he was entitled to a declaration and also 
for recovery of possession. The contesting defendants alleged that the 
said plot No. a appertained to a residuary taluq No 21 Gopal Roy, the 
residency taluq having been purchased by predecessors of theirs ata 
sale for arrears of revenue. It was not established that plot No. a did 
in fact appertain to the residuary estate taluq No. 21 Gopal Roy. 
The plaintiff succeeded in showing that he acquired a title by adverse 
possession to the whole of plot No 2. 





It was contended in appeal that inasmuch as the plaintiff failed to show 
that a certain area in plot No. 2 was covered by the separate account, 
it must necessarily be held that that area fell within the residuary estate j 
taluq No. 31 Gopal Roy which was then in the hands of the contesting 
defendants and that inasmuch as the latter acquired title to the same 
under purchase at a revenue sale the plaintiff’s adverse possession, even 
if it was sufficient ia all particulais for the purpose of creating a title 
in his fovour, could not be availed of by him as against the contesting 
defendants. 

It was found asa fact that the sepatate account under which the plaintiff 
claimed was not the only separate account in respect of this taluq. 
There were no less than nineteen separate accounts in respect of taluq 
No, 21 Gopal Roy : 


Held, that it did not follow that because that portion was not within 
plaintiff's separate account No 19, it must necessarily ba included within 
the residuary estate of which the defendants were the owners. It might 
be that the portion of plot No. 2 which was outside separate account 
No. 19 under which the plaintift claimed was as a matter of fact, included 
within one or other of the other separate accounts : 


Held (per Henderson, J) that the plaintiff was entitled to succeed as he 
` showed that the previous possession of himself and his predecessors had 
all the characteristic of adverse possession and was far sufficient to 
extinguish the title of any other, though if had not proved such a 
_ possession for 12 years he could not have succeeded in the suit. 


Where a defendant was let into possession by the plaintiff's father on 
receiving a promise from him of payment of rent and execution of 
Kabuliyat (but from which promise he resiled), he could not deny the 
plaintiff’s title without surrendering possession, Konaulla v. Bep'n 
Chandra Gupta .- sie anne 203 


Vout, LXIL] _ IND"X OF CASES, 


4 


+ 


Ejectment— Possession, suit for, b reversioner ~ Limitation—Adverse pos- 
session against life tenant ~ Period within which suits for possession 
are to be instituted, if property be in possession of life tenants 


or successive life tenantsm Subsequent interposition of a life estate, 


if stops running of limitation which has ‘begun to run during 
the last full owner~ Presumption as to a state of things existing, if can 
be made backwords—Anie-adopiion agreement, if valid—Cistom, 
repeatedly brought to the notice of Court, how proved. 

if a life tenant be dispossessed, a suit for possession by a reversioner or 
remainderman will be within time, if it is Instituted within twelve years 
of the death of the life tenant. Pe 

If successive life estates be created a suit for possession will have to be 
instituted within twelve years of the death of the last life tenant. 

Adverse possession . against a life tenant will not be adverse possession 
against the reversioner. 

if cause of action arises during the lifetime of-the last full owner, the 
subsequent interposition of a life estate ora widow's estate would not 


stop the running of limitation, so as to bring into operation Article 140 ' 


~ or 141 of the Limitation Act. 

There is a presumption that a state of things found to exist at aarti 
point of time continues, but there is no rule of evidence by which that 
presumption can be made to work backwards, - 


According to custom grown up in India, an ante-adoption agreement 
postponing the enjoyment of the property by the adopted son, is valid. 

When a custom or usage is repeatedly brought to the notice of the Courts 

of a “country, the Courts can take it to be introduced into law “without 

the necessity of further proof. Hemendra Nath Roy Chowdhury 

v. Jnanendra Prasanna Bhaduri : sek ite 

Election ~Amount borrowed on-hand note~Collateral security—Endowment 

policy and amount due and to be due from the provident fund—Assign- 

ment of right in endowment policy and in the providend fund money— 

Suit on handnote—Praying no remedy as to collateral security— Cause 

of action ; see. Suit, if maintainable TR ave 

~— Setting aside of-—-Bengal Municipal Act (HI B. C, of 1884), 

Sections, 23 Sub-Section (2) Clause (iii), 29 Rules 2, 5—Occupter, tf 

to carry on trade or profession for 1a months preceding election 

Procedure to be foilowed in enquiry into election proceeding—ANega- 





tion of corrupt practices— Particulars wanted, not supplied — Effect of— — 


Death of one of the candidates before poll but after nomination—Frosh 
nomination, tf to be_salled—Furisdiction of High Court to revise— 
Misconstruction of law— Punctuation, when guide to the meaning. 


Misconstruction of a section of a statute by the lower Court, is no ground 


for revision by the High Court under section 115 of the Code of Civil 
Procedure. i 
Punctuation is not a part of the statute, but where it’ is contended that 
the punctuation is wrongly placed there Is no reason why the punctuation 
shoyld not b2 takin as a godl gu'd: for th: purpose for which it is there, 


49 


359 
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namely, to anderstand the sense of the passage. Moreover, if the punctu- 
ation is objected to, the whole of it must be discarded. : 

The occupier of a holding is not required under section 23 Sub-section (2), 
clause (iil) of the Bengal Municipal Act, to carry on a trade or profession 
for the period of 12 months immediately preceding the election within 
the limits of the Municipality. The provision for carrying on trade or : 
profession is not governed by the condition as to the minimum period of 
12 months. 

The procedure to be followed by a Judge in an enquiry into an election 
petition is to be guided by certain Rules framed by the Local Govern- 
ment under the Bengal Municipal Act, An election petition shall contain 
a statement in concise form of the material facts on which the petitioner 
relies and the particulars of any corrupt practice which he alleges. On 
failure the Judge, shall return the petition for such amendment as may 
be necessary. This is therefore a special provision which has to be 

‘complied with. 

One of the grounds on which the objection to election was based was that 
the opposite party No. 1 committed corrupt practices within the provi- 
sions of section 29 of the Bengal Municipal Act, the particulars of the 
corrupt practice as stated in the petition being to the, effect, tbat the 
opposite parties hired conveyances for bringing the voters to the polling 
station and that votes had beea purchased by them. In answer to this 
the opposite parties made an application praying for an order directing 
the petitioner to supply (1) tho names of person or persons whose 
conveyances bad been hired (i) the names of the person or persons who 
paid the hire and purchased votes and (iti) the names of the voters 
carried in those conveyances and whore votes were purchased, with times 
and places where the alleged occurrences took place. In reply the 

_ petitioner filed an application"refusing ucder Order 7 Rute 2 of the Code 
of Civil Procedure to disclose the particulars on the ground ‘that that 
would be disclosing evidence ; | 


Held, that what was wanted by the opposite party was nota list of the 
witnesses who were going to prove’ the allegations of corrupt practices, 
but what was wanted was‘only a statement of certaln particulars without 
which the allegations were of a vague character. 


That as the petitioner did not ask for return of p'aint for amendment but ° 
definitely refused to disclose the particulars, the petitioner was not allow- 
ed to give evidence on this point. 


When once the list bas been made final, if one out of several candidates 
should fail, the entire election is not to be held up and fresh nominations 
should not ba called for. 


In the present case the Local Government definitely fixed®a date for the 
` election to begin from the stage where the previous election had failed, 
the election had not become. impossible .by reason of the death‘of, one 
out of four candidates and it was not necessary in tne circumstances 


t 


a 
i 
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Election—(Contd.), A 
to call for fresh nominations. Birendra ‘Lal rene v. Nagendra 
Nath Mukherjee -> > aes ose 

—, entice, if held up—List ` made” final~One of several candidates 
failing that is, dying ; see Election - f ise one 
~~— petition, enquiry into~ Procedure ; see Election“... ese 

English mortgage~-Mortgagee of leasehold: property—Liability for rent; see 
Mortgage eee one 

mortgage owner interest of the mortgagor, if transferred ; see 
Mortgage is see 

——— mortgage, essentials of ; sea Mortgage s. ove 

Equities of parties to be adjusted in a partition suit ; see Partition, suit for... 

Estates Partition Act, ne aa scope of ; see Jurisdiction ... ee 

— cn ce kawa y < 1&9, when excludes the jurisdiction of the 
Civil Court to effect aerate ; see Jurisdiction sas ove 


Estoppel—Tenant, if can deny his landlord’s title —Defendant let into 
Possession by plaintiff's father on receiving a‘ promise from him of 
‘payment of rent and execution of Kabuliat—Promise not carried out; 
see Ejectment : h ery ie 

—— ~~ reciprocal ; see Suit, Maintalnability of 5 "7 

Evidence, admissibility ia--Letter written by third person ‘to anita. 


Statement that the accused and others were coaspiring to kill him; see 








Misdirection : ive oes 
~——-—--——, affidavit, if can be accepted in matrimonial cases, as substitute for 
oral evidence; see Divorce wah avs 
——, inadmissible— Unregistered instrument creating cerca respect 
of agricultural land ; see Rent suit ; i sie 
Evidence Act, Sec. 13—Transaction—Assertion in mortgage deed as to the . 
property being-secular ; see Debutter ous sas 
ee SOC, 68 — Execution of mortgage bond, denied; see 
Attestation ese 
_— » Sec. orr Active egntidencs ” —Wider interpretation to 
be given ; see Gift Ot ee ‘se 


tras cenit 





«Sec. 114 Til (a)—-Accused giving an account of his posses- 
sion and there is no other evidence of his guilty knowledge—Accused to 
he acquitted even if the jury are not convinced that it is true ; see Jury, 
misdirection of sa ev 


Evidence of de facto AA A of whole—Acts of possession over a part of | 


any immovable property ; sae Adverse possession | ous 
Executing Court, when can amend a decree ; see Decree, alan dah OF ave 
Execution—Adjustiment of decree by third Jara ie ears not certi- 
fied—Fudgment-debtor no party—Application for execution by the 
assignee of decres-holdgr—Assignment after adjustment — Fudgment- 
debtor, if can plead satisfaction of decree—Giuil Frocedure Code (Act V 
of 1908), O. at R. a, O: at R. th. 


The question whether an assignment of decree was really in-favour of the 
bexamdar of one of several judgment-debtors can be gone into in 
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Execution —(Contd.). 

proceedings undar order at rule 16 of the Code of Civi! Procedure by 
reason of the provisions of the second proviso, and on general principles, 
the question as to whetber the assignee is the benamdar of the sole 
judgment-debtor, or all the judgmedt-debtors can also be gone into in 
such proceedings, and for that purpose the question whether the judg- 
ment-debtor’s money was employed for obtaining the assignment can be 
gone into, though that payment is uncertified under order 21 ‘rule 2 of 
the Code. For this limited purpose only an uncertified payment or 
adjustment can be pleaded ina preceeding under order ar rule 16 of 
the Code. 

In execution of a decree for money some'lands belonging to the apuellant, 
the judgment-debtor was attached by H., the decree-holder. Pending 
attachment, G purchased the ‘said lands benami of his wife from the 
appellant. H obtained a decree for money against G also. By a 
compromise entered into between G and H, the latter gave up a portion 
of the decretal amount, received Rs. ṣo in cash (this amount was found 
to be appellant’s money) and the balance of his dues under both the 
decrees, that is, the one he had obtained against the appellant, and the 
other against G. G executed a mortgage in favour of H, by which he 
agreed to pay instalments. H afterwards assigned to the respondents by 
a registered deed his decree against the appellant. The assignees 
(respondents) then applied for execution against the appellant. On a 
notice under order 21 rule 16 of the Code of Civil Procedure, the 
judgment-debtor (appellant) objected to* execution as the decree was 
satisfied. The adjustment of the decree was not certified under order 21 
rule 2 of the Code : 

Held, that the execution wou'd proceed against the judgment-debtor. 

The uncertified payment or adjustment which had discharged the decree in 
full before its assignment could not be pleaded by the judgment-debtor 
and considered by the Court in a proceeding started on the notice issued 
under order 21 rule 16 of the Code of Civil Procedure, as the plea was 
not that the respondent was the benamdar of the appellant in the ratter 
of the transfer of the decree. 


The contract being between H and G for the satisfaction of the decree, the 
appellant standing aloof could not take the benefit of that contract, she 
being not a party thereto. Hence she could not take the plea of aces 

ment. Srimati Sahedan Bibi v. Mir Ali ee 

Variation of contract—Proceeding under section 153 of the 
Indian Companies Act (VII of 1913) ~ Winding up proceeding—Court’s 
duty in according sanction—Indian Companies Act, Sec. 169. 

An exception to the rule that a contract between A and B can ordinarily 
be varied by a subsequent contract between them ts made when a person 





or a company isin insolvent circumstances and either bankruptcy pro- - 


ceedings or winding up proceedings have been taken, as the case may be, 
for the purpose o of equitable distribution -of assets. Proceeding under 
section 153 of the Indian C ompanies Act is only an alternative proceed- 
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Execution —(Contd.) tk 

ing to winding up proceedings. The sanction of the Court is the safe- 
guard of the minority who do not agree. In according the sanction the 
Court has not only to see the arrangement proposed and accepted by 
the majority is reasonable and practicable, but also to see that one class 
of creditors or depositors does not feast upon the rights of another class 
It is for this purpose that separate meetings must be convened by distinct 
classes of creditors, It has also to see that the provisions of the statute 
have been complied with, that the majority is acting bona fide and the 
majority has not been overridden. But if these conditions are satisfied 
and the Court grants sanction the agreement of the majority of creditors 
with company concluded at the meeting held under the preliminary order 
of the Gourt under section 153 binds allthose who fell within the class 
by the said majority. Unsecured creditors of a company who have 
already obtained decrees against the company are within the same class 
as unsecured creditors who have not obtained decrees against the com- 
pany ; they do not form a distinct class. 

The appellant, a banking Corporation, registered under the Indian Com. 
panies Act found itself in financial difficulties. On the 8th January, 
1933, a meeting was held by the share-holders of the Bank for the pur- 
pose of devising means for stopping payment of interest and withdrawal 
of deposits. On the 21st February, 1933, a resolution was passed by the 
share-holders authorising the filing of an application on behalf of the 
Bank ia the High Court under section 153 of the Indian Companies Act 
proposing an arrangement between himself and its creditors. On the 
aoth April, :933, the said application was moved: and the preliminary 
order was passed by the High Court directing a meeting of the creditors 
to be held. On the 21st May, 1933, the said meeting was held and the 
majority of .creditors agreed to the arrangement proposed and on the 
19th June, 1933 sanction was given to the said arrangement by the H gh 
Court. a 

`The respondent, who received notice of the meeting which the High Court 
directed to be held did not attend it. He had on the zoth March, 1932, 
that is, before the date of the preliminary order of the High Court, 
Institutéd a suit to recover his dues. That sult was decreed on the 24th 

ä April, 1933: 

Held, that the respondent, notwithstanding the fact that the decree was 
obtained before the date when the majority of creditors at a meeting held 
under the preliminary order of the,High Court agreed to the arrange- 
ment proposed the Bank, was not entitled to execute his decree. He 
must come and accept payment in pursuicce of the arrangement 
sanctioned by the High Court. ; | 

That section 169 of the Indian Companies Act was inapplicable, Serajgun] 
Loan Office, Ltd. v. Nil Kanta Lahiri see 

Execution sale ~ Bengal Tenancy Act (VIII of 1885 as imeua by Act IV of 
1928), Section 174 Clause (3) (6)- -Deposit contemplated by the section, 
if imperative—Depostt when may not be necessary—Rule against order 
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Execution sale —( Contd ). 
setting asido sale, if made infructuous by tae dismissal of execution 
case. a 

The deposit contemplated by section 174 clause (3) (b) is imperative and 
if the provisions contained in that sub-section is not complied with the 
Court would be exercising its jurisdiction in an irregular manner. 

Soin the absence of special circumstances namely that the Court was 
satisfied that no deposit was necessary and in the absence of any reason 
having been recorded by the Court in writing, a sale cannot be set aside 
unless the amount recoverable is deposited. 

The fact of the execution case having Leen dismissed cannot render the 
Rule obtained against an order setting aside a sale infructuous, Probodh 
Chandra Basu v. Kunja Lal Ghosal £ P 408 

—— n sale—-Non-deposit of lasdlord’s fee—Notice—Bengal Tanancy 
Act (VII of 1885, as amended), section 26 Ef(3)—Re-sale, when 
to be had. i 

Under seclion 26 E(3) of the Bengal Tenancy Act, an order for re-sale can 
ordinarily be made only after an order for the forfeiture of the purchase 
money was made. 

Section 25 E(3) of the Bengal Ténancy Act does not contemplate tresh’ 
execution proceedings. It provides for fresh sale in the execution pro- 
ceeding then pending. 

Though sectlon 26 E(1} of the Bengal Tenancy Act does not state that 
the landlord’s fee isto be deposited within a time to bs fixed by the 
Court, the Court must specify the time within which the deposit is to be 
made. The Court may, in suitable cases, extend the time. Bat until 
the time specified has expired, there can be no re-sale under 
section 26 E(4). | f 

After sale of a holding in execution of decree, the Court should fix a time 
within which the deposit required by section 26 E(1) of the Bengal 
Tenancy Act, shall be made. If the auction-purchaser falls to make the 
deposit within the time so specified, the Court may then make an order 
for the forfeiture of the purchase money, and for re-sale of the property. 
The Court may not order re-sale without first making an order of 
forfeiture. ; 

Defendant No. 1 took a loan from the respondent on mortgage of his e 
share ofa certain holding. Defendants Nos. 2to7 stood surety for 
defendant No. 1 and gave their shares in the same holding as security 
for the repayment of the loan. On application being made to the Regis- ` 
trar, Co-operative Societies, a decree was passed against defendants Nos. 

1 to. Inthe decree Rs. 1312-8 annas ‘was found due from defendant 
No, 1. He was directed to pay the amount within a certain date. In 
the event of his failure to pay the d ecretal amount within the time fixed, 

it was ordered that the mortgaged property be put to sale: and that | 
if the sale proceeds were insufficient to satisfy the decretal debt, the 
society would be at liberty to apply for a personal decree against ` 
defendants Nos, 1 to 7. 
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Execution sale-—(Contd.). < 
Defendant No.1 failed to pay the decretal amount and in Execution Case 
No 235 of 192°, the mortgaged properties were put to sale, and pur- 
chased by the decree-holder. The sale proceeds were sufficient to satisfy 
the decretal debt, and a note was made by the Court that the case was 
disposed of on foll satisfaction. The decree-holder auction purchaser 
failed to deposit the landlord’s fee as required by section 26E of the 
Bengal Tenancy Act. The decree-holder on the 7th November, 1933, 
applied to the Court to have the order of full satisfaction vacated: and 
th's prayer was granted without any notice to the judgment-debtors. 
The decree-holder then filed a fresh execution case, being Case No 160 
of 1932, in which he prayed for sale not only of the mortgaged property, 


but also of the property of defendants Nos. 2to 7 which were given as. 


security for the loan: 

field, that the sale in Execution Case No. 235 of :9°9 was nota nullity. 

That ag no order of forfeiture was made under section 26 E(3) of the 
Bengal Tenancy Act, the decree-holder was liable to be penalised for 
failure to deposit the landlord’s fee. 

That as no time was specified or the Court overlooked, the fact that such 
time had been specified, the Court had nq’ justification to treat the sale 
as a nullity and to set aside the order of full satisfaction. 

That no order to the detriment of defendant NO; 1's interest should have 
been made without notice to him. 

That the order vacating the order «f disposal on full- satisfaction was made 
without jurisdiction. 

That the Execution- Case No. 166 of 1933 should be treated as a continu- 
ation of the Execution Case No. 235 of 1920, and the order passed on 
the application of the decres-holder on the 7th November, 1933, be set 
aside. Durga Charan Das v. The Chairman of the Labonga 


Samabai Samity ‘ae ae 
= gale, when to be set aside—Bengal Tenancy Act, section 174 
- clause (3) (b) ; see Execution sale see an 


Exparte decree—Frovincial Small Causes Court Act (IX of 1887), 


section 17-~Deposit contemplated by the section, if necessary in case 
the decree is originally passed by Union Court and subsequently tried 
by Munsif’ having Small Cause Court powers—Entire ex parte decree, 
otf can be set aside at the instance of one defendant. 

Section 17 of the Provincial Smal! Causes Court Act has no application to 
the case of a decree passed by a Union Court. _ 

So a deposit of the decretal amount or furnishing of any security by the 
applicant contemplate! by the section 17 of the Provincial Small Causes 
Court Act, Is not necessary where the decree originally passed ex parte 
by the Union Court and subsequently transferred to the Court of the 
Munsiff having Small Causes Court powers by the District Judge. . 

A Court has power to set aside an ex parte decree in its entirety on the 
application of one of the defendants. Prafulla Sundari Roy Chou- 
dhurani v. Azizonnessa i n See 
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Ex parte decree, if can be set aside in its entirety on the application ‘of one 
of the defendants ; see Ex parte decree eee ane 

Expressions used by Legislature in subsequent enactments or san Tak 
of law, can be used for interpreting earlier enactments and in giving 
effect to the infention of the Legislature express or implied so far as 
particular provisions of the law were concerned ; see Jurisdiction eve 

Fallure to make returns of cesses by the parties, effect of- Rent, collection 
of ; ses Cess | ia vate 

Functiens which the Registrar of Trade Unions had to perform are pret 
cribed by the Trade Unions Act, 1926 ; see Trade Unions ... oo 

General Rules and Circular Orders of the High Court, Vol. I (Civil) 
Note 2 page 14a—-Attachment of bicycle~Custody of Court till auction 
sale for 113 days ~ Decree-holder liable to pay one day’s fee ; see Custody 
fee | i yas eee 

Gift— Points for consider ation— Understanding — Independent legal advice- 
Burden of proof—Good faith—Indian Evidence Act (I of 1872), 
section If1—'Active confidence’—Voluntary gift, setting aside of— 
Benami—Tomer Bhog Dakhli Jamu —Owner. 

In transaction such as gift two points generally emerge and they have 
to be kept distinctly in view : first, that the transaction is by a person 
who by reason of his or her illiteracy or of some such cause, has not the 

usual means of fully understanding the nature and- effect of what he or 
she is doing ; and in this category isincluded transactions by persona, 
` such as purdanashin ladies whose disabilities under Indian social usages 
make them dependent upon or subject to influences of others even though 
nothing in the nature of deception or coercion: may have occurred. In 
such a case “che dispcesition made must be substantially understood and 
must really be the mental act and its execution is the physical act of the 
person who makes it, Independent legal advice is not in itself essential 
The extent and characters of the explanation required must depend upon 
the circumstances. ’ 

In a case of undue influence which is generally what is either expressly 
alleged or impliedly suggested, the onus that has to be discharged by one 
party or the other iš enunciated in the section of the Contract Act 
dealing with it. If fraud, duress or undue influence is alleged as a ground 
for invalidating the transaction the law to be applied is that contained 
in sections 15 to 19, respectively, of the Indian Contract Act. When it 


ig established that the deed executed was the free and intelligent act of 
the donor, those relying on the deed have discharged the onus which ` 


rests upon them. 


Secondly, the transaction is in favour of a person who by reason of some 
fiduciary position that he holds in relation to the one who makes the 
transfer to his own disadvantage, is under a special liability to establish 
the good faith of the bargain. So far as statute law is concerned, it is 
contained in section 111 of the Indian Evidence Act, which lays down 


ti Where there is a question as to the good faith of a transac#on between ` 


parties, one of whom stands to the other Ina position of -active cén- 
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Gift—(Conid,). 

fidence, the burden of proving the good faith of the transaction is on 
the party who is in a postion of active ‘confidence.’? The words 
‘active confidence’, though they indicate that the relationship between 
the parties must be such that the one is bound to protect the interests of 
other, should receive a wider interpretation upon the relations between ~ 
parties, such as they appear to have been according to the recitals 
contained in the document. or 

In the Court of Chancery a class of cases was very familiar in E a donor 
would come up and impeach a gift which he had previously made. In ~ ' 
such cases the rule in the words of Farwell, J. in Powell v Powell (1) 131 
“No one standing ina fiduciary relation to another can retain a gift 
made to him by that other if the latter impeaches the gift within a — 
reasonable time, unless the donee can prove that the donor had indepen- 
dent advice or that the fiduciary relation had ceased for so long that 
the donor was under ro control or ir fluence whatever. In Allcard v 
Skinner, Cotton, L. J. explained the principles in these words: “The 
question is: Does the case fall within the principles laid down by ~~ > 
the decisions of the Court of Chancery in setting aside voluntary gifts 
executed by parties who at the time were under such influence as, in  ~° 
the opinion of the Court, enabled the donor afterwards to set the gift 
aside? Those decisions may be divided into two classes: First, where Me 
the Court has been satisfied that the gift was the result of- influence 
expressly used by the donee for the purpose; secondly, where the- 
relations between the donor and donee. bave at or shortly before the 
execution of the gift been such as to raise a presumption that the donee. 
had influence over the donor. !n sucha case the Court sets aside the. 
voluntary gift, unléss it is proved that in fact the gift was the sponta- 
neous act of the donor acting ‘under circumstances which enabled him 
to exercise an independent will and which justify the Court in holding 
that the gift was the result of a free exercise of the donor’s will. The 
first class of cases may bs considered as ‘depending on the principle that 
no one shall be allowed to retain any benefit arising from his own frand 
or wrongful act. In the second class of cases the Court in‘erferes, noft 
on the ground that any wrongful act has in fact been committed by 
the donee, but on the ground of public policy, and to prevent the re- 
latiens which existed between the parties and the influance arising there- 
from being abused.” : 

In the first of the two classes of cases enumerated above, independent ad“ ° 
vice 18 not necessary but that the burden is capable of being discharged > 
in other ways: This also is the position as regards the second class of 
case. ra ; | ‘ = P 

It is nothing strange for a husband, the bread-winner of the family, to be 
allowed to live and work on premises belonging to his wife without pay- ; 
ment of rent. 

It is not unusual for a wife’s property baad: “ion to outsiders as her 
husband’s when the husband and the wife are living together. 


- 
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The expression ‘Tomer Bhoge Dakhal: Jami’ may be translated as ‘land ın 
your enjoyment and possession’ but is not necessarily inconsistent with 
the idea that she was also the owner thereof. Benoy Krishna Sadhue 


khan v. Santi Charan Sadbukhan sia i 
—-. Court when sets aside, at the instance of donor ; see Gift soe 
mm, impeaching of, by donor—Rule in Court of Chancery, see Gift oes 


—«-, transaction such as—points for consideration ; see Gift j 
——, transaction such as—Understanding—Purdanashin lady—Indepcndent 


legal .advice If essential— Extent and character of explanation 3 see Gift l 


——, Voluntary—Relations between donor and donee have at or shortly before 
the execution of the gift been such as to Ģ1aise a presumption that the 


donee had influerice over the Gonor—Court interferes on the ground of 


public policy ; see Gift Snes ons 


samana, by Mahomedan husband or father in favour of wife or tmfant child, 
how effected , see Taluqdar 


——, by Purdanashin lady—Independent legal advice, if necessary—-Extent and 
character of explanation ; see Gift al e 


—, In favour of person in fiduciary relation with tbe donor— Good faith— . 


Burden of proof; see Gift sii ii 
=- made owing to influence used by the donee for the purpose— Principle 
to be spplied, when donor impeaches the Gilt; see Gift 
ome, Of Mushaa, if void; see Mahomedan Law 
—~——-, of Mushaa validated by delivery of possession ; see Hah organ ban 


Grantee, ‘if can make any charge in the shebaitship of the Idol; see Suit, 
maintainability of a 


Hindu joint family, members of, if by contract forego their rights ; see Rule 


against perpetuity i sis 


Hindu Law—Mitakskara School— Partition— Rights of wise, mother and 
grandmother — Status of members of pote. family- Specifice Relief Act 
(Lof 1877) section 4a. 


According to the Mitakshara law, the wite, the mother or hé grandmother . 
is entitled to a share when sons or grandsons divide the family estate 
between themselves, but she cannot be recognised as the owner of stich 
share until the division is actually. made as she has no pre-existing righte 
in the estate except aright of maintenance. There is nothing in the 
Mitakshara from which it can be inferted that upon a mere severance of 
the joint status of the family she can claim a share. 


Chunilal Johury and his son, Motilal Johury, constituted a joint Hindu - 
family governed by the Mitakshara law and from time to time the 
plaintiffs who carry on business as money-lenders Jent them money on 
the security of properties belongiug to them by a mortgage dated 21st 
Decembér, 1927, a further mortgage dated rath October, 1928, anda 
further mortgage dated 11th March, 1929. Subsequent to these transac- 
tions Motilal had two sons born to him, viz, Narendra Singh Jobury 


PAGE. 


~ 


$888 


326 


424 
424 


71 


VoL, LATI), / INDEX OF CASES. 


r 


4 
-+ 


Hindu Lagon ). ~~ 4 

and Basant Singh Johury. On gih May, 1931 ppa filed a mortgage 
suit on the above mortgages against Chunilal, Motilal, Narendra Singh 

and Basant Singh Jn that suit Dhanabatl, the -wife of Chunilal, was 
guardian ad litem of the minor defendanis, Narendra Singh aŭd Basant 
Singh. On 8th July, 1931, a consent decree was passed fn’ that suit for 

Rs. 2,03,325-1-3 and for.the sale of the mortgaged properties In default 

of payment. - On a5th August 193: a preliminary decree for partition 
was passed in an uncontested partition suit which had been filed by 
Motilal against his father Chunilal, and his mother. Dhanabati on the 
26th March, 1950. The preliminary decree in the partition suit allotted 

- A One-ninth share of. the joint family property to Dhanabati. Nothing 
further was done in the parti lon suit subsequent to the preliminary 
decree although this had directed the appointment of a commissioner 

to effect a division. On 14th July, 1932, Chonilal and Motilal were 
adjudica‘ed insolvent, On 11th March, 19393 the plaintiffs instituted the 

- - present suit agalast Dhanabati, Jashwat! Bibi wife of Motilal, Narendra, 
- ~ Basant, (the last two being minorg) and the Official Assignee of the estate 
of Chunilal and Motilal, for a declaration that the above-mentioned 
mortgages are binding on the defendants, and that the proceedings and 

` decree in the mortgage suit are binding upon the defendants : 


‘Held, that inasmuch as the preliminary decree in the partition suit was not 
carried ont and no actual division of the joint: family property was made, 
Dhanabatf did not become the owner of the share mentioned thereln ; 
that, as Chunilal, Motilal, and his two sons, Narendra and Basant, were 
parties to the mortgage suit, all persons whoatthe time of the decree 
had any interest in the jomt property were parties to the sult and the 
< decree was- a valid decree ; that Dhanabati at the time of the decree was 
not the owner of any share in ths joint property and had no right of 
redemption ; that the suit was maintaimable under section 42 of the 
Specific Relief Act. Pratapmull Agarwalla 2, Dhanabati Bibi ... 


Hinda widow, if can accelerate the succession to her husband’s, estate by 
relinquishing to reversionary heir, who may be female, the whole or the 
whole less than what_is necessary for her maintenance ; see Surrender ... 





widow making alienation of her hushand’s estate in excess of her 


powers—Subsequent surrender of her estate tothe nearest reversioner, 


who was female—Reversioner, who can challenge the alienation; see 


= 





Surrender, - : . kas sis 
widow’s estate, how determines ; see Surrender ‘ss ove 

ma widow's estate, if determines: by surrender of her estate ; see 
Surrender a eee Pee 
— widow’ s estate, nature of ; ses Surrender : wo. oes 


widow’ ’9 power to transfer her estate fon her. own life— Reveraioner can 
question when. by her voluntary: ‘act she causes her death; see 
Surrender < a, - er eee 
Hire»purchase agreemont—Seisure of property for default of payment of 
hire Dismissal of complaint but search marranf to recover machine 


- 
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Hire-purchase agreement —(Contd). 
and make tt over to complainant tssued—Such order of Magistrate, 
if bad. 

A Singer Sewing machine was purchased by the complainant from the 
Singer Sewing Machine Company ona hire purchase agreement. The 

, complainant having made default in payment of monthly hire, the 
company removed the machine from the house of the complainant under 
the terms of the agreement. Thereupon the complainant filed complaint 
before the folice Magistrate and prayed for the issue of search warrant. 
The Magistrate held that no criminal action would lie but he issued a 
search warrant to recover the machine and make it over to the 
complainant : 

Heid, that the Magistrate had no authority to make such an order, he, 
having dismissed the application of the complainant was not in a position 
to make an order for the issue of a search warrant or that the machine 
should ba handed over to the complainant. S R. Bagnall v. Mrs. 
Deane - l < o ya sae 

Hostile character of possession, how established ; see Adverse possession... 
Husband, if can live and work on premises belonging to his wife without 


payment of rent ; see Gift ‘ai 
Imposition of further tax, if legal—Person taxed up to maximum amount; 
see Notice eee oes 


Income Tax— Depreciation allowance“ On the original cost thereof to the 
assessee’’—The Indian Income Tax Act, r9za (XI of 1922), 
section 10(2) (vi). 


The Respondent, a publi¢ limited company incorporated with the object 
of taking over and carrying on the business of five other publie limited 
companies which were to be amalgamated with it, claimed to deduct 
depreciation allowance’ on the machinery and buildings taken 
over by the Respondent from the five predecessor companies at 
the time of the amalgamation calculated on the original cost of such 
machinery and buildings to the predecessor companies, The High 
Court held that the depreciation allowance on the assets taken over 
from the predecessor companies should be calculated on the original 
cost of those assets to such predécessor companies and not on the value 
at which they were taken over by the Respondent company. On appeal 
to the Judicial Committee of the Privy Council, keld, that 

(1) When an assessee succeeds another in business the words “on the 
original cost thereof to the assesgee’’ in section 10 (2) (vi) of the Indian 
Income Tax Act, 1922, refer to the orlginal cost to the person who is be- 
ing actually assessed and not to the previous owner of the business. - 


(2) Consequently, the assessees are entitled to have the depreciation 


allowance under the said section calculated on the original cost to them 


and not tothe previous owners from whom they have purchased the 
business that is, the assessee company, which succeeded to the business 
of the five companies abovementioned, is entitled under the section to 
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Income «tax—(Conid ). 
depreciation allowance on the assets: taken over from the five predecessor 
companies calculated on the value at which those asseta were taken 
over by the company from the predecessor companies, and not upon the 
original cost of those assets to such predecessor companies. The 
Commissioner of Income Tax, Madras v. The Buckingham and 
Carnatic Co, Ltd., Madras sie ene 

— —Indian Income Tax Act (XI of 19232), Section 12, if available 
Jor taxing income derived by the assessee from. letting out his jute 
press on lease, bringing, such income under the head ‘other sources —’ 
Section 10 (a) (VI), whether applies to ‘such a leasa and if the assessee 
ts entitled to claim depreciation thereunder. 

An assessee purchased a jute press, worked it for some time and then 
leased it out for a term. One of the conditions of the lease was that 
the lessee was to carry out all repairs to the engines, machineries, and 
plants, godowns and buildings during the period of lease at his own 
expenses 

The assessee’s income from this source of - letting out was assessed 
under section 12 as income from ‘other sources’: He, however, 
claimed to be assessed under section 10 as upon prcfits or gaing of 
business, and {o be entitled to an allowance for depreciation under 
section 10 (2) (vi). The Commissioners decided against the assessee’s 
contention and referred the questions for the decision of the High 
Court. i 

Held, that the press is the property. of the assessee and is used for the 
purpose of the business, the income of which is being taxed, namely the 
business of letting out the press. The fact that the assessee originally 
intended to work the presa himself seems to be irrelevant. 

The letting of a jute pressat a rent is as much a business as the letting 
of a ship to frelght or the letting of a motor-car or any other kind of 
machine, or machinery for hire. 

The lessees of the assessee being only liable for repairs and not for depre- 
clation under the terms of the lease, and in no circumstances they being 
entitled to claim an allowance for depreciation, the assessee was entitled 
tosuch depreciation under section 10 (2) (vi), because the buildings, 
machinery, etc. mentioned in that sub-section’ must,be the property of 

ethe assessee. In re. Sadhucharan Roy Choudhury ... sii 

— —** Property” — < Property in British „India ”—The Indian 

Income Tax Act (XI of 1922), Section 42(1). 


The Respondent Company carried on business in Bombay. They borrowed 





| 








from H. E. H. the Nizam Rs. so Lakhs by a registered agreement: 
between the parties which was executed on 6th August, 1929 in 


Bombay. The terms.of the agreement were infer alia. the money. was 
paid by. the lender into the Hyderabad branch of. the Imperial Bank of 
India on behalf of the borrower, interest at-74 per:cent.. per annum was 
to be paid tothe lender in Hyderabad through the Imperial Bank of 
India, Hyderabad branch, and the loan was to be repaid in Hyderabad 
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Income tax -(Conid ). 

through the Imperial Bank of India, Hyderabad branch in five annual 
instalments of Ra to Lakhs each. On sth June, 1931 the Income Tax 
Officer made an order assessing the Company as Agent of H E. H. ' 
to Income Tax' amounting-to Rs. 46,47 .-8-0 upona total incoms of 

Rs 342,17f{ made uprof the interest income on the loan, and the income 7 
of certain Immovable property in Bombiy belonging toH. E. H. The 
lattertncome was Included-in the same assessment as having regard to 
section 43 of the Act a statutory agent is to be deemed such Agent for 
all putposes of the Act. Ån appeal by the Company to the Assistant 
Commissioner having been rejected, the following questions of law A 
in the case were referred to the Hign Court. 

(1) Whether the facts of the case constitute a business connection, 
between the applicants and H. E H within the meaning of section 42 

(2) Whether the interest earned by H E. H. on the loan made to the 
applicants constitutes profit or galn accruing or arising to H. E. H. 
directly or Indirectly through or from any business connectiun or 
property in British India chargeable to Income Tax in the name of the 
applicants 

(3) Whether the Assessee can in law be deemed to be agent of H E. H. 
under section 43. 

(4) -Whether the applicants are liable to be assessad as agent for H E. H. 
in respect of (a) interest on the loan, (b) property Income 

($) Whether the assessment levied on the applicant ig valid in law. 

The High Court answered all the questions in the negative. On appeal 
the Judicial Committee of the Privy Council ; 

Held, that the order of 5th June, 1931 whereby-the Respondent Company 
was deemed to be an agent of the Nizam and liable to be made assessee 
in respect of these monies is without foundation and altogether invatid. 

The facts of the case do not constitute a business connection wishie the 
meaning of section 42. 

The income did_not accrue or arise to the Nizam through or from any 
business connection in British India. 

The income did not accrue or arise to the Nizam through or from any 
property in British India, © 

The word “Property” as used in section 42(1) means something tangible, 
but is not confined ‘to immovable propery <1 or to buildings or lands . 
appertaining thereto. - 

The phrase “property in British India” is to be taken literally and simply, 
the plain implication is that the property. is to be situated in British 
India. . : 

There ig nothing jn section 43(1) i exclude from its scope any of the six 

. classes of income .mentloned in section 6. The Commissioner of 
Income Tax, Bombay Presidency and Aden v. Currimbhoy 
Ebrahim and Sons, Ltd. | ka. e 997 

Inceme Tax Act, Section 10(2) (vi)—Depreciation allowance, how to be. 
calculated—Assessee succeeding another in business; see Income tax a, 409 
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Income Tax Act, Section 10(2) (vi)—“On the original cost thereof -to the 

assessee’’—Assesses succeeding another in business ; see Income tax... 
, Secticn 12, if available for taxing income derived by 
the assessee from letting out his jute press on lease, bringing such Jncome 











under the head ‘other sources’—Section 10(2) (vi), if applies to sucha - 


lease and if the assessee is entitled to claim oep recato thereunder ; see 
Income tax ene eee 
Income Tax Act, Section 4301) ~'Property in British India’ Business 
connection—‘Property’ means something tangible but is not confined 
toimmovable property orto buildings or lands appertaining ko 











see Income tax TP yai 
— j Section 42(1)—'Property i in British India’ is to be 
taken literally and simply ; see Income tax ose ta ane 








, Section 42(t) does not exclude.from its scope any 
of the six classes of income mentioned in section 6 ; see Income tax 
Indian Companies Act, Section 153, proceeding under, is only an alterna- 


tive proceeding to winding up proceeding ; see Execution wen’ 











, Section 166, applicability of ~Greditor: obtaining 


decree after a preliminary order was passed on an application under ,. 


section 153 of the Indian Companies Act but before the date. when the 
majority of creditors agreed to the arrangement proposed by the com- 
paoy~~Decree-holder not entitled to execute the decrce ; ses Execution... 


Inherent power -Civili Procedure Coda (Act V of 1908), Section t5i1— 


Inherent powers of the Court, whether limited er the Code and when 
such powers can be tneoked. 


~ kand 


The inherent powers prescribed by section 151 of the Code of Civil Proce- 
dure are not limited by the Code, but where there is an express provision 


in the Code for dealing witha certain matter, the inherent power of - 


the . ourt should not always be invoked on fallure of such provision. 

In an application under Order 9 Rule 13:0f the Code of Civil Procedure, 
when the Court finds that the fact of the applicant being prevented by 
sufficient cause from appearing has ‘not been’ proved, it cannot again 
exercise its inherent powers under section 151 of the Code of - Civil - 
Procedure and restore the suit. Serajul negue v. Kashim . Ali 








Khairati j +.. ena 
— Order, exparte, setting, aside of ; see Decree, amend- 
e ment of i Ü : í s.. | sas 


Inherent power of Court, exercise of, by Court—Litigant Is not exonerated 
from an obligation imposed upon him by the statute ; see Court-fee `... 


= power to issue certificate for refund of Court-fees ; ses Court-fee ...° 


m powers Of Court, when cannot be invoked—Express provision in 
the Code for dealing with the ai in question; see Inherent 


hahaa < -” ane eee 
————_— powers of coat: are not limited by. Code of -Civil Procedure ; see 
` «Inherent -power sen ese 


Inheritor of property in joint estate should shoulder: the pany see 


Partition, suit for _ ee E a ag aes ene” 
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Injunction —Restralning a party from holding a Hat ; see Pradhan! tenure... 123 
Instrament creating tenancy in respect of agricultural land to be registered 
under section 17(1) (d) of the Indian megisteation Act ;° see Rent 

suit aes « 524 

creating tenancy in respect of agricultural land, maree laran ; 

inadmissible in evidence ; see Rent suit ese 534 
Intention, express or implied, of Legislature, as regards SN Ai provi- 

sions of law—-Expressions used by Legislature in subsequent enactments : 

or amendments of law ; see Jurisdiction ve m 538 

Interest in land—Contract for sale of growing straw ; see Rent suit ane 534 
Intermeddling with properties of another—No contractual relation—Liabi- 

lity to acconnt ; see Contract sis 88 
Interposition, subsequent, of life estate, if stops running of limitation wbich 
has begun to run during the lifetime’ of the last full owner; see 

Ejectment as oes _ 49 
remem OF earlier enactments—Expressions: used by Legislature i ia 

subsequent enactments or amendments of law ; sae Jurisdiction wis 538 

Issue, incidental and collateral—Rent suit ; see Res judicata 0. 517 
Jama-Wasll-Baki papers, entry of tenant’s namo in, when can bo ised 
referred to—Commencement of tenancy stbscquently ; see Permanent 

tenure ave ggr 
Judge, duty of—Consideration of case of each accused Gate Describing 

to jury the evidence against each accused ; see Misdirection cs 43 

, duty of, as regards charge to jury ; see Misdirection ds 43 








, if should tell the jury that the accused had made a confession haters 
deciding whether a confession is voluntary or not and whether it ought 
to be admitted ; see Jury, misdirection of “as 257 
faillog almost entirely to give the jury the help and Gani which 
théy were entitled to expect from the Judge—No actual misdirection 








to jury Retrial ordered ; see Misdirection ive es 43 
having powers of a Small Cause Court, irying a suit of a Small Cause 

Court nature as an ordinary suit ; sez Appeal Competency of sae £30 
Judgmentedebtor, if can plead satisfaction of decree—Adjustment of 

decree by stranger—Judgment-debtor, no party : see Execution eve 316 
Judicial notice—Proof not necessary—-Custom or usage repeatedly brought 

to notice of Court ; see Ejectment ss 49 


Jurisdiction—Beneal Village Self Government Act (V Pe 1910 B. C.), 
Seclion 101, rules 6, 8, gand 98—-Civil Court, if has jurisdiction to 
try a question whether a particular person is a qualified voter or not. 

Rules 6, 8, 9 and 38 framed under Section 101 of the Bengal Village Self 
Government Act, bar the jurlsdiction of the Civil Court to try a question 


whether a particular person was a qualified voter or not. 

Expressions used by the legislature in subsequent enactments or amend- 
ments of law can be used for the purpose of interpreting earlier enact- 
ments and in giving effect to the intention of the legislature express or . 
implied so far as particular provisions of the law were concerned. - 
Purna Chandra Choudhury v. Alep Biswas si ‘se £48 
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Jurisdiction ~Civil Court, if can say a person isa cultivating ryot for the - 
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purpose of the Cess Act when the Collector had made the assessment ~ 


on the footing that he is a tenure- holder ; see Cess : A 


Civil Court, if! can question‘ assessirent of cesses made 
intra vires by the Collector ; ses Cess — 


me 


eS 





Collector—Civil Court—Status of nani oe and 

Tenant Procedure Act (VIII B. C. of 1869), sections 25, 37, “8; 39 
Chitta and Rubokary —Relev int evidence—Occusancy tenant. 

Under section a5 of the Bengal Act VIII of 1869, the proprietor of an 
estate or tenure has the right to make a general survey and measurement 
of the lands comprised in his estate or tenure unless restrained by express 
engagements with the occupants of the lands. - If he is opposed he has 

~ the right to apply to the Civil Court having jurisdictio under section 37; 
which has to adjudicate on his right-to make measurements, and if his 
right is established the Court is to enjoin or excuse the attendance of 
the “under-tenant or ryot.” at the measurement. ; 

Ifa proprietor of an estate or tenure however ts unable to measure the 
lands of his estate or tenure and so fails to ascertain who are the personis 
liable to pay him rent he bas the remedy prescribed În section 33. Ha 
can set in motion the Civil Court by ao application and If the Civil Court 
is satisfied that he was unable to measure by his own agency the Civil 
Court has to grant the application and the further proceedings are 
continued by the Collector. That section, however, contemplates two 





classes of applications, which, for brevity’s sake, may be called the - 


general and special application. The scopes of the proceedings are 
determined by the natura of the application. If an order is passed by 
~ ‘the Civil Court in favour of such a proprietor on a gexeral application’ 


the Collector’s power Is limited to two matters only, vis., (a) he isto ` 


measure the lands and Ib) to record the names of fhe actual occupants 
of the lands. These occupants may ba persons between whom there’ 


may have been at the time of the Collector’s measurement no relation. ° 


367 


- 


- 
i 


ship of landlord and tenant in respect òf the lands occupied by them or ~“ > 


not; but the Collector has" fot*to ascertain- whether there Is such 
relationship.or not. Proceedings on such an application will ordinarily 


be beneficial to the proprietor when his case is that either his tenants ` 


have encroached upon his Khas or unsettled lands or have taken possess 
sion of alluvial formations or when he wants to ascertain the names of 
persons in occupation and the quantity and particulars therecf witha 
- view to assess rent. Where his object is to ascertain the names of persons 
who are his tenants, the particulars of the Jand in their occupation, the 
amount of rent payable by them with a siew to reatiss the. rent 
already assessed, the special application provided for In the section is 


the appropriate remedy. The scope of the Collector’s investi., 
gation is then enlarged. He has then not only to do what he is 


menang tsent 


? 


required when a generat application is made, but, has’ $> ascertain” 


the persons liable to pay reat and the anwunt of rent payable by 


them. The Collector has no right to deternine what the rent 
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Jurisdiction—(Conid.) 
ought to be but simply to find out what the existing rent is. 
A special application under the section would not ordinarily be made 
by an old proprietor of an estate, because his records would he sufficient - 
to enable him to realise rent anda proceeding under this part of the 
` section would ordinarily be to hima costly luxury. Eut such a proceed- 
ing would be very useful to a purchaser ata revenue sale who has no 
collection papers to go upon, when he Is unable to secure them from the 
defaulting proprietor or his Amlas Such a purchaser may for his 
benefit require the names and particulars of all tenants holding directly 
under him and who are to pay him reat, be they putnidars or tenure- 
holders or ryots; he may require only the names and particulars of 
ryots directly holding under him, trusting for getting information as to 
the particulars of putnidars and teaure-holders who are to pay him rent 
to other sources. 
Iu this case the purchasers at the revenue sale made a special application 
under section 38 of the Bengal Act VIII of 18€9, praying to have the 
particulars as to rent payable by cultivating and homestead lands. - They 
only wanted to ascertaln the particulars of holdtng aad not of tenures. 
In the Jarip! Chitta the lands were recorded as being in the possession of 
the tenant, The Robakariand Jaripi Chitta prepared by the Deputy 
Collector were filed by defendants, the Jaripi Chilta b ving recorded 
defendant No. 8 as tenant under the proprietors : 
Held, that the Collecter proceeding under section 38 of the Bengal Act 
VIII of 1869 had no jurisdiction to determine to which class a tenant 
belonged, orto determine the incidents of a tenancy or to determine 
what the fatr rent ought to be. $ 
That the Robakari andthe Jaripi Chitta being filed and recorded in the 
- Civil Court under section 39 of the Bengal Act VIII of 189, the mutters 
infra vives ‘the Collector became final and conclusive. 
That the Robokari and the Jaripi Chitta were relevant on the question of 
the status of defendant No 8as a tenant under the plaintif Lalit 
Mohan Mukhopadhya v. Hara Mohan Banikya Chowdhury ... 210 
‘Estates Partition Act (V. B. C. of 1807), Sections 29, 25, 
zi9— Partition by Collecto F urisdiction of Civil Court to epect 
partition, when ousted. 


Geo 





Section 119 of the Esta‘es Partition Act, excludes the jurisdiction of the 
Civil Court when the question raised before it relates to question of 
apportionment of Government revenue between the separate estates 
formed out of the parent estate orto the details of partition, but it 
does not oust the jurisdiction of the Civil Court in matters which involve 
question of title. 


A Civil Court has jurisdiction to decide questions of title or extent of 
interest not only between a proprietor anda stranger but also between 
proprietors themselves. 

Section 25 of the Estates Partition Act contemplates a suit in the Civil 
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4 


Jurlsdiction—(Conéd.). : 


Court raising aoe game gana as are referred to in section 230f the 


Act. s 7 


So when a collector proceeds with the partition after the enquiry, held by = 


~ him under section 23 clause (a) of the Estates Partition Act, after 
‘enquiry held by him into the question of possession, the proceedings 
thereafter will ba controlled by the decree in the title suit contemplated 
by Section 23 of the Act. Maharaja Sasikanta Acharjee Chou- 
dhury v. Rajendra Kumar Chakravarty at ore 
Magistrate, if can issue a search warrant to recover machine 
and make it over to the c:mplainant after dismissal of complaint ; see 
| Hire-purchase agieement ` ass sai 
, conferring, on Collector as to assessment of cesses on proper 
valuation of land—Publication of proclamation to make return by the 











Peer 








parties under section 14 of the Cess Act ; ses Cess vie e” 
of Civil Court to effect partition, when ous‘ed ; see 
Jurisdiction sie ay" 


Jury, misdirection of —FSudge if should tell the jury of a confession before 
deciding whether such confession is admissible or voluntary — Receto- 
er of stilen goods—Onus if shifted on the accused or always remains 
with the crown— Presumption, when can be made—Indian Evidence 
Act (I of 1872), section 114 clause (a). 

A Judge before deciding whether a confession is voluntary- or not and 
whether it ought to bs admitted should not tell ne jury that the accused 
had made a confession, 


In cases of receiving of stole goods, the onus of proof never passes to - 


the accused and it always remains upon the crown to prove guilty 
knowledge of the receiver. 


Under section 114{a) of the Evidence Act, a Court may presume thata 
man who is in possession of stolen goods after the theft is either the thief 
or has received the goods knowing them to be stolen unless he can 
account for his possession. If the accused gives an'account of his 
possession and there is no other evidence of his guilty knowledge, he is 
entitled to an acquittal even if the jury are not convinced, that it is true. 











Daud Shalk v. The King-Emperor i sia dii 
Kabuliyat, construction of—Annual rent fixed ina lump in four instal- 
mêhts —Cutting of trees ; ses Tenant, status of a isi 

—~ embodying contract for sale of growing straw,’ requires registra- 

tion ; sss Rent suit i ais bee 
Landlord, if and when can claim back rent for additional area in the use and 
occupation of a tenant ; see Rent ~ T re 

wa, when can demand the land acquired by tenant' by encroachment 

over the lands of a stranger ; see Adverse possession or ita 

—, when can exercise his right to recover additional rent for excess 

area ; see Rent eas ade 


Landlord and Tenant Progpedure Act, Section 38—Order passed by 


273 


541 


257 


177 
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Landlord and Tenant Procedure Act- (Contd ). h 
Civil Court on a general application in favour of a proprietor of an estate 
or tenure— Subsequent procedure to be followed ; see Jurisdiction sa. 


+ en meea seee nen nn a amen, Section 28—Two classes of 
applications—Scopes of proceediogs, how determined; see Jurisdic- 
tion 


+.. oop 


Legal necessity —Burden of p:oof— Existence of legal necessity proved— 
Reversioner, if can question as to which property should have been 
-» disposed of. 

The burden of.proving the particulars necessary to establish legal neces. 
sity lies upon the purchaser. 

. Where the existence of legal necessity was not disputed but the limited 
owner (a widow) instead of withdrawing the money lying in deposit 
granted a lease of a property and thereby recelved money to meet that 

- , necessity : 

Held, that a reversioner after hë death of the limited owner had no right 
to dictate that she ought to have disposed of one property rather than 
another. - Fani Lal Mullick v. Chunilal} Halder se ee 

Legislature, intention of, express or implied, as regards particular provi- 
sions of law— Expressions used by Legislature in subsequent enactments 
or amendments of law ; see Jurisdiction 

Lessee — Possession of property ; see Non-transferable paldi Sak 

Life estate, subsequent interposition of, effect of—Cause of action arising 
during the lifetime of the last full, owner—Limitation Act, Schedule I. 
Article 140 or Article 141 ; s2¢ Ejectment ove wee 

~ estate, subsequert interposition cf, if stops running of limitation which 
has begun. to run during the I fetime of the last full owner; see 
Ejectment ; 


aay aoa 


Limitation—Accoun!s, suit for, by legal representatives of the original 
principal —Liability of agent—Limitation—Indian ` Limitation Act 
(IX of 1908), Schedule I, Aritcle 89 — Liability of surety. 

Defendant No. 1 was appointed muktear under the plaintiff’s father on 
220d December, 19° 4. He executed a Kabuliat on 24th December, 1916 
' and furnished two sureties defendants 4 and 5 who executed a surety 
bond on 1£th April, 1919. Plaintiff's father died on 15th August, 1923. 

+ Plaintiff who succeeded to his father executed an Am muktearnama in 
favour of defendant No. 1. On 23rd May, 1926 a fresh Kabullat was 
executed by defendant No. 1 in favour of the plaintiff and he furnished 
two sureties defendants 2 and 3, who executed a fresh surety bond., 
Defendant No. 1 continued in service till sth September 1927 when he 
was suspended and he was eventually dismissed on the 2°rd April, 1928 
The present suit which was framed substantially asa suit. for accounts 
with-several other prayers was filed on the goth June, 1930: 

Held, that Article 89 of Schedule I of the Limitation Act was applicable. 

That the agency created by the ccntract by the plaintiff's father termi- 
nated oa the death of the plaintiff’s father and a suit for account agalast 
the agent would lie until the expiry of. three. years from that date, 
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Limitation —(Contd ). : ; - -œ> r 


That so far as the continuation of the service of the agent under the” 


plaintiff after the death of the principal was concerned it should be 
regarded as an agency under the heirs of the principal. = 

The Article fo of Schedule I of the Limitation Act also contemplates suits 
for account by the legal representatives of principal and agent. 

Held also, (upon the terms cf the surety bonds) that defendants 2 and 3 
and also defendants 4 and 5 would be liable from the date on which 
defendant No 1 was first appointed till he was dismissed. Maharaja 
Bir Bikram Kishore Manikya Bahadur v. Jadab Chandra 
Choudhury i 


pa aa 





: Bus driver, whether an artisan or a domestic servant—Provi- 
sion of the Limitation Act applicable to a suit for recovery of wages of 


a bus driver—Limitation Act (IX of 1908); Schedule I, Article7, if ~> 


applicable 

A bus driver is not a household servant. A bus or motor car driver is an 
artisan. He must know something of the mechanism of a car, must know 
how to start it, to stop it and to steer it. Heis supposed to attend to 
the car in emergent cases when the mechanism goes a somewhat out of 
order during a journey. In this view cf the matter he is an artisan within 


the meanirg of article 7 of the Limitation Act Khagendra Nath - 


Chatterjee v Kanti Bhusan Banerji ae 
wani ec Possession of manager, if adverse— Manager to bess the corpus 
intact and spend the income ina particular way as laid down in the deed 
creating family fund available fcr the use of persons other than owners 











thereof ; see Rule against perpetuity ave ves 
Succeeding Shebait impeaching alienation by previous shebait— 
pie when begins to run ; see Debutter si sis 





Suit for possession by reversioner or remalnderman when to be 
brought--Dispossession of tenant for life ; see Ejectment 


pa 





~ Suit for possession by reversioner or remainderman—Disposses- 
sion of tenant for life ; see Ejectment vee ene 
Sult for possession by reversioner or remainderman, when to be 
brought—-Successive life estates —Dispossession of a tenant for hfe ; see 
Ejectment 








ou 


, period of, when begins to run—Dcbutter sense sold in 
execulion of mortgage decree ; see Debutter 














2 of 3 years applied— Suit to recover cesses ; see Cess s 
Limitation Act, Schedule I. Article 7—Bus driver is an artisan ; see 
Limitation ' 





m, Schedule I. Article 89—Suit for account against the 
agent~ Death of principal , see Limitation 


ata 


va. 


» Schedule I. Article fg applicable to suits 46 account by 
the legal representatives of principal or agent ; see Limitation wi 
wee, Schedule I. Articles 120, 124, 144—Suit for recovery of 
` possession of properties as Gaddinashin Mohunt and as Shebait ; see 
Suit, maintaloability of 
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Limitation Act, Schedule I. Article 140, if appiicable=-Cause of action 
arising during the lifetime of the last full iii a interposi- 
tion of hfe estate ; see Ejectment T Tr 

=- ——-———, Schedule I. Article 14, if applicableCause of action 
arising during the lifetima of the last full owner ~Subsequent interposi- 
tion of life estate ; see Ejectment wee vee 

Litigant, if to receive back from the Collestor the whole sum paid on 
account of court-fee on the ground that the suit was not tried ; see 


Court-fee see eas 
Madras Presidency Adoption of married man Valid; sez Adoption, 
Validity of i “ee ae 


Mahomedan Law— Gift of immovable property, how completed— Between 


husband and wite living together, transfer of possessicn, how established 
—Registered deed of gift ; see Taluqdar ate aT 
Gift of Mushaa~ Gift of Alushaa validated by delivery 





of possession. 

A gift of Mushaa is not void, but is only invalid. 

If a gift is invalid on the ground of Afushaa, possession given and taken 
under it transfers the property to donee. Mofezuddin Talukdar v. 
Abed Ali Sheik sue ee 

Mula marriage, term of, if can be extended. 

Under the Mahomedan Law, the term of Muta marriage can be ex'ended 
from time to time anda son born of a Muta wife during that extended 
period will be a legitimate son, Syed Hasanali Mirja v. Sayed 
Nastartali Mirja se is 

Matrimonial offence, committal of-—Condonalion by petitioner—Sub- 
sequent matrimonial offence, if revives the antecedent offence; see 


— 





— 








Divorce one oan 
—— offence, su sequent, if revives the antecedent offence; see 
Divorce S en T 
Member or members of a Hindu jomt family, sf can forego lis or their rights 
by contract ; see Rule against perpetuity ove 


Misdirection -Fudge falling io give help and guidance to sashes A 


consisting of long, rambling repetition of evidencem—No attempt ta 
marshil facis— Fudge, duty of ~ Fudge not explaining to the fury the 
admissibility of certain evidence as corrcboration—Preciston of 
description. i 
It is necessary in every criminal case for the Judge carefully, properly 
and efficiently to charge the jury, but if there is any case in which it is 
more important that this duty should properly be performed, it is in a 
case of murder and especially in a case in which the police originally 
reported against any proceedings being taken and after a Naraji petition 
had been filed, the case was enquired into by a Deputy Magistrate who 
. dismissed it under section 203 of the Code of Criminal Procedure. : 
In a criminal case and especially in a case.of murder prensa of desctipi on 
of accused is necessary. _ 
‘Where the Judge after stating facts to the jury went cn to deserihe 
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Misdirection—(Conid ), 
certain letters written by A to the complainant in which he stated that 
the accused and others were conspiring to kill him : 
Held, that the letters were admissible only in ccrrcboration under section 
157 of the Code of Criminal Procedure, of the statement of A that some 


of the accused had offered him money to rurder the complainant. That: 


as the Judge did not explain this to the jury -but left them to imagine 
that it was substantive evidence of a threat by the accused to murder 
the complainant, or substantive evidence of a conspiracy on’ their 
part to murder him, this was, in itself, a nondirection amounting to 
misdirection, 

In this case though there was no actual misdirection to the jury, the Judge 
failed almost entirely to give the jury the help and guidance which they 
were entitled to expect fromthe Judge and which it was his duty to 
give. The charge consisted of along, rambling repetition of the evi- 
dence, without any atterpt to marshal the facis under appropriate 
heads, orto assist the jury to sift and weigh the evidence, so that they 
would be in a position to understand which were the really impo.tant 
parts of the evidence and which were of secondary importance, 
especially the Judge failed altogether to deal with the case of each 
of the accused separately, that is to say, he omitted to point out 
to the jury exactly the evidence against each of the accused sepa- 
rately : 

Held, that was not sufficient. It was the duty of the Judge to consider the 
case of each accused separately and to describe to the j jury the evidence 
against each of the accused. 

That in these circumstances, the conviction was set nside and the case wag 
seat back for retrial. Nabi Khan v King-Emperor dss 

Mixed question of fact and law~—Granting of interest at a rate more than 
25 per cent -Stipu'ation in the promissory note that interest at the rate 


of 75 per cent to be paid ; ses Promissory note, unstamped ... | eee 
Mohunt, appointment of successor to the office, if'can be made by a person 
convicted i in a criminal case ; see Suit, maintainability OF cn in ti 
——-—~ , Gaddinashin, exercising jurisdiction over a subordinate Asthol or 
Mutt ; see Suit, maintalnability of | ose eas 

, if can grant permanent mokarrari lease of Debutlar property ; see 

@ Suit, maintainability of ns oe 
— x, [f can permanently alienate Mutt or Asthol properes ior annuity ; 
ste Suit, maintainability of N Gas 


mn amana, {f can transfer properties held in trust for the Mutt or institution — 
Effect of transfer is to deprive some beneficiary intended by the trust 
to benefit some other beneficiary which the trust never contemplated : 


see Suit, maintainability. of ssk cus 
Dk nature of ownership of, in properties endowed toa Mutt or Asthol ; 

see Suit, maintainability of i was ia 
m, Owner of properties endowed to a Mutt or Asthol; see Suit, 

maintainability of pi — ea ose ive 
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Mohttnt, owner of properties endowed to a Asthol—Nature of ownership ; seg 
Suit, maintainability of oe ge 

» power of, to provide for division of separate Asthol held by one 
man between his successors—Law governing these Mutts—Custom or 
usage ; see Suit, maintaiaabllity of a see 
» power of, to saddle the property of one or more-of the compctnent 
Asthols with a reservation in favour of the others—Law governing these 





Asthols ; see Suit, maintinability of ` Deg se 
~e of Mutt or Astho!—Presiding Mohunt and also Mohunt of lesser 
grades ; see Sult, maintainability of — 





~, of a Mutt, if can transfer the right of management vested in him 
«Transfer coupled with an ob'igation to manage in conformity with the 
trust annexed thereto ; see Suit, maintainability of ses sigs 
Mortgage—Charge, how created —Contract, if can be enforced by stranger 
receiving benefit under it. 
A charge may be created orally, although if it.is created by an instrument 
in writing, it must be registered, unless made by a will or the amcunt 
secured is less than Rs. 100. 


A stranger to a contract which is to his benefit, is entitled to enforce the 
agreement, even though the arrangement to his bsnefit was not communi- 
cated to him by the parties of the contract, and was brought to his notice 
by a mere accident. 


The plaintiff brought a suit for enforcement of an equitable mortgage 
(which was held to be not valid), in which in addition toa prayer 
incidental to a mortgage suit, it wasclaimed by the plainuff in the 
alternative that should it be found that the plaintiff was not entitled to 
a mortgage decree for any reason whatever, a decree might be passed 
against the mottgagors (defendants Nos. 1 and 2) and the Bank 
(defendent No. 6), an assignee from the mortgagors, for the amount 
claimed in the suit, on declaring the said defendants labie to pay tke 
dues of the plaintiff according to law and contract. Defendants Nos. 1 
and 2 conveyed their interest in the mortgage bonds hypothecated with 
the plaintiff to defendant No. 6 by a deed of assignment and by the 
terms of a deed of release and surety bond, the Bank was liable to pay 
the debt due to the plaintiff : 


go> _ Held, that the plaintiff was entitled to enforce the contract between the 

. mortgagors and the Bank contained in the deed of assignment and the 

. deed of release and surety bond apart from the position that the bank 
accepted liability in the matter of satisfaction of debt due to the plaintiff 

. on the promissory note executed by the mortgagors by sending through 
an officer a draft agreement evidencing such acceptance. 


- That as all the necessary parties were before the Court, the plaintiff was 
entitled to get a decree against the Bauk inthe present case. Bibhuti 
Bhusan Ghose o Baikuntha Nath Mondal Ne” ue 


ee 





Essentials of English mortgageaeTransfer of Property Act (IV of 1882), 


~ 


Deed, construction of—Mortgage, if Engilish mortgage— . 
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Mortgage —(Con#d.). 

See. 58 ( e)—Assienment of leose by English mortgage—Whole interest 
of the mortgagor, if passes. 

Per Guha, F: The intention of the parties concerned has to be 
gathered from the documents as they stand, taking all the provisions | 
contained in the same, together. The real nature of a transaction must” 
always be carefully looked into as the mere form of the irstrument 
is a very delusive guide. In construing documents which purport 
to impose liabilities of a very onerous nature on one party to the 
same, the covenants on which such liability is based must be strictly 
construed, and effect should be given toall the paris of the docu- 
ment, 

In the present case, the deed purported to grant, convey and assure to the 
mortgagee and to his use for ever the entire interest of the mortgagor 
in the eight annas share of the property of the subslease, subject toa 

- proviso that if the mortgagor should on 18th May, 1928, repay to the 
mortgagee the dues of the latter under the deed, the mortgagee-will re- 
convey, re-transfer and re-assign the said mortgaged premises to the 
mortgagor It also provided that the mortgagor should be liable to pay 
the rents and royalties and that it should be lawful for but not obliga. 
tory upon the mortgagee to pay and deposit the same in case of default 
by the mortgagor. It also provided that if the mortgagor pays the 
interest on the loan regularly on the days and in the manner agreed 
upon, the mortgagee should not recall the mortgage money until 18th 

. May, 1935. It further provided that the mertgagor wceuld be entitled 
to remain in possession of the mortgaged premises and to carry on 
colliery business therein : 

In another deed, it was agreed that the mortgagor should remain in 
possession of the’ mortgaged property and be entitled to work a 
colliery therein ; and that he should be liable to pay rents and royalties 
and that it should be lawful for but not obligatory upon the morte 
gagee to pay rents and royalities in case of default of payment by the 
mortgagor : 

- Held (Per curiam), that the mortgages evidenced by the documents, were 
not English mortgages as contemplated by section 58 (e) of the Transfer 
of Property Act and that ltability for rent cr royalty as claimed in the 
suit could not be fixed on the mortgagees, regard being had to the pro» 
Visions contained in the above deeds. 

Per Lodge, F.: That the whole of the right, title an interest of the 
mortgagor in the property did not pass to the mortgagee by virtue of 
the mortgage _ 

The doctrine that the mortgagee of a leasehold property under an English 
mo-tgage is liable for-the rent, whether he.enters into possession of the 
property or not, Is derived from the definition of an English mortgage | 
in section s8(e) of the Transfer of Property Act and from the decision in” 
the Bengal National Bank Ltd. v. Rafa Janaki Nath Roy. 

Fer Curiam: The three essentials of an English mortgage are: (1) That 


-622 THE GALCUTTA LAW JOURNAL ` [vor LATI. 


Mortgage—Conid.)) 





the mortgagor binds himself to repay the mortgage money ona certain . 


kan 


date: (ii) That the property mortgaged is transferred absolutely to the > 


mortgagee, and (iii) That such’ absolute transfer is made subject to a 
proviso that the mortgagee will réconvey the property to the mortgagor 
_ upon payment by him of the mortgage money as agreed. 5 


PAGE 


+ -A 


Obiter (Per Curiam): In view of the other provisions of the Transfer of . 


Property Act, an English mortgage in India can hardly be regarded as 
a transfer of the entire estate of the mortgagor to the mortgagee, 
in spite of the definition of English mortgage in seclion 58(e) of the” 
Act. It is not easy to say of an assignment by way of an English’ 
mortgage in India executed by a lessee that the whole of his estate 
passes under mortgage to the mortgagee. Satya Charan Srimani v. 
Ramkinkar Banerjee aad ae 

bond—Stipulation for compound interest ; see Contract oe 


one raman bond for Rs, 10,000—Part payments made—Suit for recovery of 


Mortgagee—Ares mentioned in mortgage bond—Fortion cf a jama— - 


mortgage bond on endorsemert of full satisfactions — Court-fee on 
Rs. 10,000 to be paid—Cout Fees Act, section 07 clause (1X) ; see Suit, 
valuation cf oes 
Proportionate rent mentioned —Jorigagee, if entitled to claim larger 
quantity of land according ta the proportion of rent, 


D borrowed Rs. 100 from C and execuleda mortgage bondin respect of 
12 Bighas of the southern portion of Ds holding of 15 Bighas of. land 
which he held at a rent of Rs. 10-3-3 ples lt was stated in the mortgage 
bond that the proportionate rent of the portion mortgaged would be 
Rs. &7-0, In the Cadastral Survey it was found that D’s holding cone 
sisted of about 25 Bigbas. ÇC accorcingly claimed that he would be 
entitled to 4/sth of 25 Bighas inasmuch as the rent of the mortgaged 
portion was Rs, 8-7-0 while the rent of the whole portion was 
Rs. 10-90 : 


_ Held, that it is not correct as between a debtor anda creditor to give the 


mbeler niatan 


tinea 


Mushaa, gift of, if void ; see | Mahomedan Law 
-—, gift of, validated by delivery of possessiot - see Mabomedan- 





creditor a larger portion than what was mortgaged to him just because of 


the proportion of the rent. Dukhiram Madhu v. Ramiakshmi . 


Falia 


onan ona 


, if can claim larger quantity of land according to the proportion® 





of rent-Mortgage bond in respect of 12 bigbas of southern portion of | 


rortgagor’s holding of 15 bighas of land—Proportionate rate, viz. 
Rs. 8-7-0 mentioned—15 bighas of land bearing a rental of Rs 10-9-3— 
Mortgagor’s holding found to be a5 bighas ia the Cadastral ai niey ; See 
Mortgages i aTr ss 
of leasehold property under an English mortgage, principle of ; ; 
ses Mortgage 
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Vor: LXIL]; INDEX. OF CASES, .-. - - 


a 
“n 


the extended period, is a legitimate son`; see Mahomedan Law 
Mutt, supreme head of, a single person ; see Suit, maintainability of, e 
—— or -Asthal properties—Nature of ownership of a ses- Suit, 
maintainability of 
Nomination, fresh, if to be called for—List made figal—One of K Ri 
- _ candidates failing that is dying ; see, Election 009 oes 
Nonedirection— Conviction under one of two charges and acquittal on the 


other=Appeal— Retrial, order of—Whole case, if to be tried—~ Criminal 


Procedure Code (Act V of 1893), sections 3°7, 403, 493(1) ( b}j—Trial of 


accused after withdrawal of confession, if to be held subsequently to 
that of. Coracensed — Pudge, discretion Oo rarer not made 


volunt iriy. - 


The accused was tried on charges ‘of murder and conspiracy to murder 
under sections 502 and 302/1203 of the Indian Penal Code. He was 
acquitted on the- charge under section 302 but convicted under 

- gecilon 402/1208. On appeal, “the High Court ordered as follows :~ 
“ The verdict of the j jury and along with it the conviction and sentence 
of the appellant are set aside and we direct that the appellant be tried 
according to law. "’. There was no appeal under section 417 Criminal 
Procedure Code against the acquittal. On his second trial he was charged 
again , with offences under section 503 and section 302/120B and was 
convicted of both murder and conspiracy to murder. The. co-accused 
were acquitted on re-trial : 

Held, (per Jack, J.), that where no express iita lon was stated, an order 
for re-trial applied to all the charges framed by the Original Court and 
where the accused was acquitted on one of the charges the acquittal 
was no bar to his being tried again notwithstanding the provisions of 
section 403 of the Code of Criminal] Procedure. 


That In the present case the order of the HighCourt was not any ground | 


for retrial on the charge of murder of which the appellant in the present 
case was acquitted, and could only bea ground for retrial on the charge 
of conspiracy to marder of which he was convicted. 
” Per Lort-Williams, F : That the procedure was contrary to law. The 
appellate Court had no jurisdiction under section 423(1) (b) of the Code 
' of Criminal Procedure to interfere with an order of f acquittal. 
Pee Fack, F.: Had the'matter been res integra, he was Inclined to hold 
that the appellate Court „had no jurisdiction to interfere with añ order of 
acquittal. -- mot i 


Per Curiam: As the case was disposed of favourably to the accused on ' 


the merits, a reference to the Full Bench was held to be unnecessary. 
There appears to be no rule of law that the accused, ‘alter he has retracted 
his confession, should be tried ‘ssubséquently ‘to ‘the: trial of persons with 
whom he was alleged to have conspired. ' Such a rule-cannot be deduced 
from the provisions in section 237 of the Code: of :Criminal Procedure 
that a person to whom a pardon has been tendered should: be kept in 
custédy i the ex oftthe trial, “This ryle was ‘never pended to o apply 


ne oy es 11a 


yar 


sae sar * 


Muta marriage, term of, if can be extended-~Son born of a Mata wife during . 


pd 


A 


a 
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Non«direction—(Conti.). ’ 
where the ci-devant approver has been actually tried for the offence and 
acquitted ; he is no longer in the position of the person who has accept» 
ed a provisional tender of pardon to whom alone section 337 of the Code 
of Criminal Procedure applies. 


` 


It is a matter for the discretion of the Judge to rejzct a confession as being 
not made voluatarily. Abdul Khan v. King-Emperor ... one 
amounting to misdirectioa—Judge not explaining to the jury 
that the statement of third party to complainant was corroboration— 
Leaving the jury toimagine it to be substantive evidence of threat by 
the accused : see Misdirection ee 
Non-transferable holding ~ Sale of— Recognition of landlord- Option, 
when to be exercised —Transfer by transferee —Tenant after sale, tf 
_ tenant —Bengal Tenancy Act (VIL of 1885), section 146A. 
In the case of non-transferable holding, if there isa sale of the entire 
' holding, the landlord is at liberty efther to recognise the transferee or 
not. Ent the option must be exercised ata time when the transferee 
has still an interest in the property. If the transferee transfers his interest 
in its entirety to another person he drops out of the scene altogether, 
and after this further act of transfer if the landlord intends to recogcise 
a transferee as tenant, the second transferee can be recognised as tenant, 
but not the person who wag a transferee but who had no concern with 
the land at the date of the sc-called recognition. 
A lessee must have enjoyment of the property. 
The word tenancy implies possession of the land by a person claiming a 








sas 


subordinate interest. 


A person is nota tenant of the land after he had parted with his right to 
possess and enjoy the land. 

A was the recorded tenant of a non-transferable holding. He sold the 
holding to B who again sold it to C on the 16th November, 1994. The 
landlord did not recognise either B or C as his tenant C died sometime 
before 1921 leaving him surviving his two widows D and E. Neither D 
nor E was recognised as tenant by the landlord. On the a€th April, 1921, 
D claiming to be the sole owner, sold the entire holding to defendant 
No. s. About 3 months later E also claiming to be the sole owner, sold 
the same, while D was alive, to defendant No. 4. In 1924 defendant 
No. 5 sold the holding to the plaintiff. Before this sale by defendant 


In 1929 the landlord brought a suit for rent against defendant No. 5 
and in execution put the holding to sale and the same was purchased by 
defendant No. 1. This suit was instituted for a declaration that the 
rent decree passed in that suit was not a rent decree at al} and the sale 
in execution thereof was void and could not affect his interest. The 
plaintiff accordingly prayed for khas possession of the land as his posses, 
sion was disturbzd : 

Held, that In 1929 defendant No. 5 being a complete stranger to the land, 
the landlord could not recogaise sucha man as hist nt, and on the 


ba 


No. s to the plaintiff, the landlord did not recognise defendant No. 5. 
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Non-transterable holding—(Contd ). l 

basis of that recognition institute a sult for rent. Hence the suit insti- 

tuted by landlord against defendant No. s could not bea suit for rent 

against a person representing the holding and the sale in execution of 

that decree had not affected either the interest of the plaintif or defen- 

dant No. 4 and defendant No 1 got nothing by his purchase at the 
execution sale, 

That section 146 of the Bengal Tenancy Act -had no application in such a 

case. Mahadeb Pale Sibu Charan Pal ak iG 147 


Non-transferable holding, sale of --Landlord, if to recognise the transferee — 
Option, when to b* exercised ; see Non-transferable holding... vee 147 


Notice - Assessment of tax by a dunticipality~Suit to deciare such tax 
ilegal and ultra vires — Public officer apbointed to perform the duties of 
Commissioner—Bengal Municipal Act (UI B C. of 1884) sec- 
tion 56(0;—Notice under section 80 of the Code of Civil Procedure 
(Act V of 1908), tf necessary — Personal tax, tf can be imposed jointly- 
Bengal Municipal Act, section 85(a). 


Per Curiam: Ina sult to declare an assessment of tax by a Municipality, 
ultra vires and illegal, when the assessment complained of was made 
before the supersession of the Municipality and before the appointment 
of a public officer to perform the duties of Commissioner under sec- 
tion 65’b) of the Bengal Municipal Act, the notice as contemplated by 
section 80 of the Code of Civil Procedure was not required to be served 
on such officer. ; 


Per Henderson, Y.: Ifa public officer is appointed Chairman of a Muni- 
cipality or a public offcer) is appointed under the provisions of 
section 65(b) of the Bengal Municipal Act to perform the duties of 
Commissioner it is not necessary to serve notice on him under section 80 
of the Code of Civil Procedure. | 
An assessment of personal tax as prescribed under section 85(a) of the 
Bengal Municipal Act is to bə made according to the circumstances and 
property of each individual assessed and the imposition of such tax 
jointly is illegal. 
When a person is taxed up to the maximum amount allowed under the 
Bengal Municipal Act, imposition of further tax on such person is illegal. 
Chairman of the Commissioners of the Barnipur Municipality 
v. Sivadas Roy Choudhury l i 479 
, if to be given before amending a decree upon deities of a party ; 
see Decree, amendment of ane “a 79 
to quit, how to be calculated—Bengali year—Tenancy ‘from year to 
year existing from before 1882, ata fixed yearly rent and for unspecified 
term, terminable on notice to gquit—Land used as shop and residence — 
Origin of tenancy unknown — Possession for about 52 years at fixed 
yearly rent—Transfers by origina] tenant and successor ‘of transferee — 
Tremendous increase of value of land since the date of, letting out ; see 
Ejectment sin rT 201 








a 
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Objection, if can be taken as to nature of property before the Commissioner Sr 
of partition after preliminary decree and before final deeree ; see Parti- ; 
tion. sult for ‘ ves cus 85 


Occupancy holding— Transfer of non-transferable cecupancy holding— 
Transfer made after ist Fanuary, 1923—Landlord’s consent—Bengal 
Tenancy Act (VII of 1885), section 26—Bihar Tenancy Amendment 
Act, 1934, section 10. 


Plaintiff, who represented the landlord’s interest in a village, sued defen- 
dant on the footing that defendant had taken a transfer of a non-transfer- 
able occupancy holding in the village, and that the landlord was entitled 

u~ to re-enter upon the holding as upon an abandonment by the tenant. 

The Subordinate Judge accepted the plaintiff's case and made a decree 
ejecting the defendant. The High Ccurt held, on appeal, that the 
plaintiff or his predecessors had recognised the right of the transferee 
and could not impugn the transfer, That question depended upon the 
effect to be given in law to certain rent receipts The plaintiff appealed — 
to the Judicial Committee, and submitted the case that these rent 
receipts were given by the Patwari and cannot be imputed to the landlord 
as a recognition of the transfer even if it be held that they bound his 
Ijaradar. Pending the appeal to His Majesty in Council the Bihar 
Tenancy Amendment Act, 1934 was passed, which by section 10 inserted 
into the Bengal Tenancy Act of 1883 so far as regards its application to 
Bibar and Orissa new sections 26(A) to 2P) whereby an occupancy 
raiyat is given power to transfer his occupancy holding. Section 26{N) 
provides that every person claiming an interest asa landlord shall be 
deemed to have given his consent to every transfer made before the rst 
January, 1923. Section 26,0) prcvides that inthe case of a transfer 
made after the 1st January, 1923 but before the roth June, 1935, the date 
of the commencement of the new Act, the transferee may pay or deposit 
the landlord’s transfer fee and thus perfect his title. The Judicial 
Committee eld, that section 26(N) applies to the case and the plaintiff's 
appeal must fail in limine : and that no saving can be implied as regards 
occupancy-holdings which at the date of the commencement of the Act 
are In question in a pending suit. : 


The object of section 26(N) is to quiet titles which are more than ten years 
old, and to ensure that if during those ten years the transferee has not 
been ejected he shall have‘ the right to remain onthe land. K.C. 
Mukerjec, Ofticial Receiver v. Mussammat Ramratan Kuer .. - 419 

Qral evidence, omission to consider by appellate ‘Court, effect of; see 

Registration "ane eee 513 


| 
e 


Order to rehear a case before a Court without jury, if proper~Case origi- 
. nally heard before a jury , sze Transfer, order of a set I 


Original ‘Side Rules of the High Court, Chapter X, Rule 36 ees 377 

Oudh Estates Act, Section & Entry in lists t and 2, effect of—Conclusive 
evidence of taluqdar—=-Devolution of estate by family custom upon a, 

1° single heir ; see. Taluqdar | “ae see 4 396 
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Oudh Estates Act, Section 22—Entry of party's name in lists t and 2 .Pre- 
pared under section 8~Death of party intestale—Taluqdari estate des- 
cends upon his eldest son by right of primogeniture—Succession under 
the Act and not by independent title—Compromises executed between 
his heirs, the effect of which was merely a recognition of the eldest son’s 
right to succeed to the estate—Compromises not the roct of title ; see 


Taluqdar wae 
Owner, right of, to use his land in any way he pleases—Negligent Way ; ste 
Damages ous ase 
Pardanashin lady, gift by—Independent legal advice, if necersary—Extent 
and character of explanation ; sea Gift ove aro 


Partition - Mitakshara School—Wife, mother or granêmother cannot be 
recognised as the owner of sbare until the division is actually made on 
the division of family estate between the sòns ; sre Hindu Law one 

== Mitakshara School—Wife, mother or grandmother entitled to 

share when sons or grandsons divide the family estate between 
themselves ; see Hindu Law oe iji 

—— Mitakshara School—Wife, mother or grandmother has 1 no pres 
existing right in the estate before actual division on partition, cxcept a 
right of maintenance ; see Hindu Law ai ous 

Partition, suit for—Loan by father from one of the sons time barred — Such 
son, if entitled toclaim aset off of the loan as against the estate of 
the deceased father though barred— Principle, if applicable to the case 








of a creditor having no share in the inkeritance—Admission of a _ 


person, when binding on the person making it or those ciaiming 
through him. 

The admission by a person is not conclusive but may ‘be shown to be 
wrong, otherwise it is biading on the party making it or those claiming 
through bim : 

In a sult for partition of joint property the equities of the parties 
should be adjusted and a person who succeeds to the inheritance 

~ should not be allowed. to get the inheritance without ee the 
Hability. 


“ So one of the sons of a deceased father is entitled to claim a set 


Gih of a debt due to him from the father as against the father’s estate , 


“Jo a suit for partition though such debt may be barred by the.statute of 
limitation. 


This principle will not apply if the creditor i a person who has got no , 
share in the inheritance from the debtor. Ajit Narain Chattopadhaya . 


v. Aswatha Narain Chattopadhaya val coe 





~~, suit for—Miras property—Sutt by Mirasdars -Fersons inferior 
to seminda>, if to be made parties—Burden of proof—Joint 
acquisition —Statement in Kobala—Dectsion in Title Suit one out of 

| claim case—Evidence—Benami character. 

The plaintiffs being the Mirasdars were not required to make any person of 


status inferlor to that of the xemindar in respect of Miras Properti para : 


tles to the present suit for partition. 


+ 
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Partition —(Conitd.). 

The burden of proving that the property was acquired by the vendor ani 
himself with their joint funds ison him as the statement goes against 
the state of things appearing from the Koba'a containing full recitals as 

_to the nature of consideration for which the document evidencing a sale 
was executed. 

The case of jointness of property arising for ‘consideration in the present 
case was not one in which a presumption might arise in favour of 
the brother of the vendor of the plaintiff, regard being had to any 
nucleus as the source out of which properties owned by others living in 
commensality~ migtt possibly have been acquired during jointness in 
ee 

Plaintiffs put forth claim to the property in suit, when it was sold in 
execution of a decree, and in connection with which Title Suit was 
instituted by the plaintiffs. The suit was disposed of on compromise 
as between the plaintiffs and creditor of their vendor, the vendor was 
a party to the suit, and he suffered an exparte decree to be pussed 
against him : 

Held, that the decision in the Title Suit arising out of the claim case, if 
it did not operate as res judicata was strong piece of evidence against 
the vendor of the plaintiffs, on the question of Berami and was also evi- 
dence against the bicther of the vendcr who set up Berami in the present 
suit for partition Rajani Kanta Ray v. Kallash Chandra 
Shaha oes 

» Suit for— Objection, tf can be taken as to nature of bn ay before 
the commissioner of partition after preliminary decrees and before 





final decree. 


An objection before the commissioner of partition can be taken that certain 


area allotted to the objector is of disputed nature, after the passing of 
preliminary decree for partition. Rasul Bibi v Moosa Soleman 
7 Saleji sah Sas 

Party —Co-morigagse, if bound tosue the mortgagor, when the other wants 
to sue him, 

İt is no part of the duty of a cé-mortgagee to sue the mortgagor when the 
other co-mortgagee wants to join him. 

- One of two mortgagees was minded to bring a dul but the other was 
not minded to join him, as the latter did not want the other mort- 
Bagee to employ his- son as an attorney and had an arrangement to 
the effect that several matters were to be put into the hands of an inde- 
pendent solicitor : 

Held, that there was no misconduct by this co-mortgagee and he was 
not obliged to become a plaintiff or else be treated as a mortgagee 
who was acting in a manner that would deprive him of his otdinary legal 
rights. 

Observation of Lord Buckmaster.in Sunttabala Debi v. Dhara Sundari 
Desi Chowdhurani explained. Pulin Krishna Roy v. Nundo 


Lal Roy T y oes ede 
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Party—Interest of one of the recorded tenants passed to a third person— Rent 
decree ; see Possession, suit for ase ove 
—to suit for partitlon—Plafatiff, being Mirasdar, if to join any person 
of status inferior to that of the Zemindar in respect of Miras property ; 
see Partition, suit for ove wee 
Patta, recitals in, in favour of landlord, if can be uscd in evidence against 
the tenant ; see Rent suit oon nes 
Penal Code, Sec. 30—Valuable security~~Reccipt—Payment by cheque ; 
see Cheating 





et? ott 


» Sec. 30—“Whereby any person acknowledges that he lies under 
legal liability or has not a certain legal right’’—Recelpt—Pay ment by 
cheque ; see Cheating ove nes 
, Sec. 124 A—To bring the present government into hatred or 
contempt—Suggesting Bolshevik form of government as preferable 
to the ‘capitalistic’ form, that is the present form of government ; 
see Sedition eae ave 
» Sec. 318—Endeavour to conceal the fact of the birth of a 
child from a desire to escape individual observation—Child born in hospi- 
tal and it was known to a number of persons ; see Statement of accused... 
, Sec. 318, scope of—Concealment of birth of a child, when 
constitutes an offence Identification of the dead body with that of the 
child born, necessary ; see Statement of accused oe ove 
s Sec. 406, conviction under, if valid—Accused, instead of res 
turning the ornaments pledged to him, belonging to the complainant, 
just after the loan was paid off, denied the pawn altogether and misappro- 


A need 









































priated the ornaments ; see Breach of trust ea. ' one 
er » Sec, 420 - Delivery of property~~Payment by post dated cheque 
after delivery of goods—Receipting the Bill ; see Cheating ... oes 

, Sec. 420—Property—Bill ; see Cheating zi owe 

, Sec 420 ~Property—Receipt : see Cheating eee ona 


Permanent tenure—Origin of tenancy~~Absence of entry in Fama- 
Wasitl-Baki paper at a certain period—Inference as t) commencement of 
tenancy— Papers kept in the regular course of basiness—Burden of 
proof--Tenanty carrying fixed rent or rent at a fixed rate— Bengal 
Tenancy Act (VIH of 1885), Section 50~—Presumption--Small variation 
of rent ~Receipts, if all to contain description of nature of tenancy— 
Véctim of sharp practice, 

In the absence of anentry in the Jama-Wasil-Baki papers of certain 
period of the landlord of the name of a tenant before an inference 
that the tenancy commenced subsequent to this period; can be drawn, it 
must be shown that those papers were kept in the regular course of 
business. 

The burden of proof lies on the tenant to show that the tenancy is one 
which carries a fixed rent or a rent at a fixed rate. 


There is no rebuttal of the presumption which arises under section so ° 


of the Bengal Tenancy Act, 1885, when the yariation of rent js very 
small, i 
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Permanent tenure — (Canta ). 

Even if Dearish v. Dwijadas be applied, having regard to the circum- 
stances, viz , even when there was a change of rent, the change was due 
toa reduction of the holding, the variation was due toa mistake in 

__ calculation of area, and was not made by the landlord to save himself 
from the effect of the uniformity of payment of rent for more than 
z: 20 years, the tenancy was presumed to carry a rent ata fixed rate. 

It is not necessary that every receipt should contain the description 
of the nature of the tenancy when from a single receipt one can be 
satisfied that the maurasi nature of the tenancy was recognised by the 
Jandlord. 

In the present case the defendant‘ was a bona fide purchaser for value 
from the tenant. It “was found that the document of title executed 
on behalf of the landlord and made over to him by his vendor con- 
tained description of the nature of the tenancy showing that it was 

. àa permanent tenancy and on the faith of that statement he gave 
large sum of money (Rs. 24000) to purchase the disputed land and 
other lands- 

Held, that under the circumstances it was difficult on the part of the land- 
lord to say that he had been the victim of sharp practice by his agent in 
collusion with the tenant vendor, Maharaja Bahadur Sir Prodyot 


~ 


_ Kumar Tagore v. Hirendra Nath Dutt sie - 
Perpetuity, how arises ; s#¢ Rule against perpetuity es ass 
Person is -not a tenant after parting of his right*to possess and enjoy the 

land ; see Non-transferable holding = 
Persons, if by contract tle up properties for a limited time for a iiie pur- 
pose or for convenience ; see Rule against perpetuity see ca 
Personal Law of a resident, if affected by the mere transfer of a district for 
adminitstrative purpos2a ; see Adoption, validity of jadi ve 
~-—— — tax, if can be imposed jointly ; see Notice aes 


Plaint, if to be returned for presentation to proper Caesar of a Small 
Cause Court nature—Suit involves determination of complicated question 
of law but not of title to immovable property; see Appeal, com- 


petency of ene. 


s irregular presentation of—Presentation by a pleader with a printed 

Vakalatnama without the signature of the plaintiff put accepted by. the 
pleader ; see Vakalatnama 54 nee 
; irregular presentation of, how cepulavisad E ution by pleader 
with a printed Vakalatnama without the signatare of the plaintiff but 
accepted by the pleader ; ses Vakalataama ee eee 

, presentation of, by pleader appointed by a Vakalatnama without the 
signature of the plaintiff, if and when can be condoned by Court 
Plaint, if to be taken off the file, if the defect is not cured ; see 
Vakalatnama one 
, Presented without written authority as prescrited by O. sR. 4 of 
the Code of,Civil Procedure—Plaint to be rejected if such irregularity is 
not removed by condonation ; see Vakalatnama ia athe 
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Plaint, to be rejected —Plaint presented without written authority as-prescrib- 

ed by O.3R.4 of the Code of Civil Procedure—Irregularity not re- 

moved by condonation ; see Vakalatnama 277 
Verifled by Secretary of a registered company, authorised by i its 

memorandum of association—Affidavit, if necessary under O. 6R. 

of the Code of Civil Procedure ; ses Verification of plaint ro. 477 
Plalntiff, if and when entitled to get back the money but with interest— 


Promissory note cannot be introduced in evidence on the ground of 





stamp ; see Suit for recovery of money lent aes 2°9 
Pleader, authority of, to act on bshalf of a particular person, if can be given 
orally ; see Vakalatnama oes sis 277 


———, authority of, to act on behalf of a particular person, how can be, ` 
brought to the no‘ice of the Court ; see Vakalatnama .., “ees 277 
Pleading —Rent suit—Tenant, if can set ups third party as his landlord ; 


see Suit for rent : 5 ik 38 
Pledge, if valid—Delivery of ee given by an alleged baa to his cree : 39% 
ditor by way of security ; see Pledge sie or seas 394 


Pledge of ornaments dy a person with whom the ornaments ars kept for 
safe custely, if valid ~Possession, meaning of—Indian Contract Act ' 
(IK of 1872 as amended by Act IV of 1930 ) 


There is a marked distinction in-law between possession and detention or i 
bare custody. To constitute possession in law there must be an addi- 
tional element namely animus or intention over and above physical 
control over the thing. z 


The word ‘possession’ used in section 178 of the Indian Contract Act 
means ‘unqualified possession.’ 


So where an alleged pledger had only a ‘qualified’ possession that is_he | 
was put in possession of the goods by the owner only fora limited and 
specified purpose 7. e. for safe custody, delivery given by him to his 
creditor by way of security would not constitute a valid pledge. Namu-_ 
Ram Pokharmal Agarwala v. Moulvi'Hedayet’ Ali Ahammad 394 


of ornaments by a person with whom the- ornaments are kept-for safe -- 
custody, -if valid ; see Pledge _ Cai C=- r -394 


Possession — Sutt for rent against recorded tenants Previous unnotified ` 
Surchaser of the tenure not impleaded — Effect —Anriulment Of an uns Taan 
der-tenancy under Sec. 167 of the Bengal Tenancy Act (VIL of :85J— 
Whether the under-tenani can set up the Wan An purchaser as a 
shield against annulment. 





Property vests in an auction-purchaser from the date of sale dnd not from» 
the date of the confirmation thereof and such purchaser becomes liable“ 
for the reat payable in respect of the property from the date of the sale. ; 


Obiter : In order to geta rent decree, it is not enough for the landlord o 
implead the recorded tenants only if, in fact, the interest of, any, of. 
them passed to a third person, unless there are circumstances to “show. 6 
that the tenants impleaded represented the whole estate. Ki 


= a 


„oTi 
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PAGE, 
Possesslon—(Contd ). 

Where the auction purchaser of a tenure sold in execution of a decree for 
reot annulled, under section 167 of the Bengal Tenancy Act, 1885, the 
interest of an under-tenant and sued for recovery of the property in the 
latter’s possession and the under-tenant raised the plea that the decree 
for rent In execution whereof the plaintiff purchased the tenure was not a 
rent dectee inasmuch as only the recorded tenants were impleaded in the 
suit, but the interest of one of the recorded tenants had already, prior 
to the institution of the rent suit, passed in auction-sale to a third party 
who was not impleaded in the rent suit. 


Held, that such third party’s purchase not having been known to the land- l 
lord in the rent suit and the same not having been confirmed till after 
the institution of the rent suit, the under-tenant was not entitled to set 
up such third party's auction-purchase as a shield against an annulment 
under section 167 of the Bengal Tenancy Act. 


{ 


Where there was circumstantial evidence to justify an inference that A 
was a mere Benamder, unless the final Court of fact considers that evi- 
dence it cannot be said that it has properly reversed the decision of the 
trial Judge (that A was a mere Benamder), Romesh Chandra Guha 











v. Dinanath Mestari. ve ia 483 
Possession, constructive, in favour of wrong-doer-~Submergence ; see 
Adverse possession se Sas 177 
» de facto, of whole, evidence of—Acts of possession over a part 
of any immoveable property ; see Adverse possession ... a 234 
~= =—, suit for, by reversioner or remainderman—Dispossession of te- 
nant for life~Limitation, see Ejectment ive os 49 








, Suit for, by reversioner or remalnderman, when to be brought 
~~Dispossession of a tenant for I!fe—Successive life estates ; see Eject- 








ment vs oa 49 

, suit for, by reversioner or remainderman, when to be brought 
-~-Dispossession of tenant lor life— Limitation ; see Ejectment sih 49 
and detention distinguished ; see Pledge iri are 394 
——— oer in jaw, what is | ses Pledge cae ite 204 

n m Of wrong-doer over part of any immoveable property, when con- 
structive possession of whole see Adverse possession gi 234 

Pradhani tenure-—Jncidents of —Injunction —Hat. e 


The Prodhani tenures not being statutory tenures, the incidents of any 
particular tenure must largely be the creature of custom or of contract. 
A Hat is a useful institution which is run for the benefit of all the villa- 
gers, and unless a proper case favouring .an injunction satisfactorily 
made out no injunction iestraining defendant from holding the Hat 
ought to issue. Raja Jagadish Chandra Deo Dhabal Deb v. 
Srinath Chandra Pani oe jü 123 
—, incidents of ; see Pradhan} tenure vee 123 
Precision of description of accused necessary—Names of accused and witness 
same ; see Misdirection iia er 43 
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Preliminary decree for accounts passed in favour of judgment-debtor, if can 
be attached ; see Attachment ses ii 
Presumption-—Dower, claim for—Paymeats by husband, not allocaetd to 
dower ; see Taluqdar 


er 


oF ~~ zés 





z =— Intention to create a tenancy for life Permanent tenancy 
created but no definite term mentioned ; see Tenant, status of 


——~-—~~r——-— Jointness of property—Neucleus ; see Partition, suit for . 


——— Mohunt holding property -Debutter property ; see Suit, 
maintainability of eae 


e—a am mn AS tO a State of things existing, if can be made badar; 
see Ejectment 








succession established in respect of taluqdari or ancestral estate - Family 
custom of primogeniture succession to non-taluqdari property or the 
personal acquisitions of the last owner ; see Taluqdar wees s 

Prevailing rate—Meaning of- Bengal Tenancy Act (VIL of 1885) Secs 
30 (a), 3t (A). 

The words ‘prevailing rate’ used in section 30 (a) ‘of the Bengal Tenancy 

“Act has a definite meaning. It is not average rent. 

If a striking or decided majority of tenants of a locality pay one particular 
rate, that rate is to be taken as the prevailing rate of the locality. It is 
not necessary that the said majority must be paying absolutely the same 
rate ; infinitesimal variations are disregarded. In localities where there 


is not even this amount of uniformity but a standard has, according to 


the opinion of the Local Government, to be set up, the Legislature has 


by section 31 (A) given an artificial definition of the words ‘prevailing . 


rate,’ and the said definition cannot legitimately be invoked in places 
where the said section has not been extenddd by notification by the 
Lecal Government. There would be no justification toa still greater 
degree in such localities to say that the prevailing rate is the rates 
at which and at rates higher than which, the majority of the tenants 

pay rent. Ah 
The words ‘prevailing rate’ mean primarily the customary rate of the 
locality, the rate at which lands in the locality are usually Jet out or at 
which a person desirous of taking settlement of lands can get the same. 
In the past-such customary rents were In vogae not only in small units 
or villages, but in wider areas of perganas ; customary rate are still now 
prevalent in the few localities where lands are plenty and tillers are few. 
But in most parts of Bengal the economic theory of rent being put in 
practice has been a disturbing element and in place of uniformity there 
is to be found diversity. Under these conditions a secondary: meaning 
has to be given and has been given to the words “prevailing rent” 
Saroj Kumar Bose v Alek Sheik big 
Prevailing rate, Definition given in section 31 (A) of the Bengal Tenancy 
Act cannot be invoked in places where the section has not been 


4 


extended by notificatfon by the Local Government ; see Prevailing , 


rate sae ese 


—— in Muhammadan family — Family custom of primogeniture - 


PN 
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PAGE. 
Privy Council, if interferes with order as to costs ; see Taluqdar Gah 326 
Probate Court, duty of, to see whether a will is genuine or not; see 
Will x 5 380 
— Court, if to see whether a willis superseded by abea family 
arrangement ; see Will - ss sda 380 
Procedure to be followed in an enquiry into election petition ; see | 
Election i 349 
— - to be followed when a Collector proceeds with the partition : 
after enquiry under Sec. 23 cl (a) of the Estates Partition Act, see 
Jurisdiction 273 
——~- — to be observed by Court after sale of an occupancy holding in 
execution of decree and before order for resale ; see Execution sale aaa 9373 


Proceedings, subsequent, controlled by the decree in Title Suit contemplated 
by Sec. 23 of the Estates Partition Act—Collector proceeding with the 
partition after enquiry under section 22 cl (a) of the Estates Partition 
Act; see Jurisdiction Jih “a 273 
Promissory note, understamped—Suit on original consideration inde- 
pendent of the promissory note, if maintainable — Bengal Joney 
Lender's Act (VIl of 1933) Section 3, applicability of. 

If a promissory note is inadmisible in evidence as insufficiently stamped, 
the plaintiff is entitled to sue on a cause of action which is independent 
of the promissory note,-that is to say, he can sue on the original con- 
sideration. It is not necessary that there should be an independent 
express contract prior to the execution of such a promissory ‘note. 

The fact that the money has been lent implies a promise to repay it and 
the plaintiff in such a case has a cause of action on the implied promise 
independent of the promissory note. 

Section 3 of the Bengal Money Lenders Act 1932, only raises a presump- 
tion that the rate of interest exceeding 25 per cent is excessive and the 
transaction was harsh and unconscionable and is substantially unfair. 
The section does not say that the Court shall notin any circumstance 
allow interest at arate more than 25 per ceut per annum if the loan is 
unsecured. The section only raises a presumption of fact which the 
lender can rebut by evidence. Hence the question whether the Courts 
below should have granted interest ata rate more than 25 per cent., 
the stipulation in the promissory note being at the rate of 75 per cent 
per annum, being not a pure question of law, involves a determination of 
a question of fact to ba decided on evidence which may be led by the 
creditor to rebut the presumption, cannot be put forth for the first time 
in second appeal. 

Dubitante: The provisions of Section 3 of the Bengal Money Lenders 
Act, 1933, cannot be applied to a case when the decision of the trial 
Court was given before the Bengal Money Lenders Act, 1932) was 

l passed : - Indra Chandra Bag v. Hiralal Rong daa we R.. 
Promissory note inadmissible on the grourid of stamp—Plaintiff, if and 
when entitled to get back the money lent with interest; see Suit for 


recovery of money lent ne aa 239 
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Properties, if regained their original character—-Deed creating family fund 
available for the use of persons other than owners thereof ~Contract 


carried out—Contract ceased to be in force ; see Rule against perpetulties . 


——--—-----~—, constituting family fund declared to be available for the use of 
persons other than owners thereof’; ses Rule against perpetuity ae 

Property, if can be settled on special trust for an indefinite period, so as to 
prevent,it being f rely dealt with ; see Rule against perpetuity 


ee Provincial Small Causes Court Act, Sec. 17—Decree originally passed 


* 
he 


ex-parte by the Union Court and subsequently transferred to the Court 
of Munsif having Small Causes Court powers—Deposit of the decretal 
amount or furnishing of security by the applicant to set aside Ey-parte 
decree not necessary ; see Ex-parte decree tt tae ose 











SE at HR Sl aga 





, Sec. 17, if- applicable to the case 
of a decree passed by a Union Court ; see Ex-parte decree ... an 
= net nny Sec, 23~Plaint, when to be re- 
turned—Suit involving determination of complicated question of law 
but not of title to immovable property ; see Appeal, competency of 
» Sec. 25—Litigant aggrieved by an 
order of Small Cause Court Judge—Suilt tried as ordinary suit—Judge 
having powers of Sma]! Cause Court ; see Appeal, competency of is 
Punctuation, when good guide for the purpose of understanding the sense 











— aana 























of a passage in a statute; see Election ee re dii 

- is not a part of the statute ; see Election 56 one 
Putnidar, if can acquire any absolute or proprietory title to the lands for the 
benefit of himself or his landlord ; see Adverse possession ... eos 
Receipt, if to contain the description of the nature of the tenancy ; see 
Permanent tenure Hi sei see 


Recitals in Patta in favcur of landlord, if can be iid in evidence against 
the tenant ; ses Rent Suit AA 
Recognition of transfer of non-transferable holding by landlord, when to 
be made—Transferee transfering his interest to, another person before 


recognition : see Non-transferable holding cea see 
Record-oferights, entry in, as Niskar, a piece of evidence—Non-agricultural 
and homestead land ; ses Compensation is wie 
amun -—, when proof of title ; see Debutter sa nee 
Recurring right—Right to recover additional rent for excess area; ses 
® Rent ee ase 
‘Redeem’, meaning of ; see Suit, valuation of des wae 
Registrar, duties of, when considering application for registration of a 
Trade Union ; ses Trade Unions ada kis 


———-—-=, duty of— Application for registration of a Trade Union— 
Registrar relying on a document - Notice or some opportunity to be given 
them for dealing with the statement contained therein ; see Trade Unions 

» it to refuse to register a Trade Union—Possibility of Trade 
Union at sometime be declared an unlawful association under section 16 
of the Indian Criminal Law Amendment Act; see Trade Unions eos 

————»——, when bound to register the Trade Union ; see Trade Unions 
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Registrar, to give the applicants for registration some notice or opportunity to 
them for dealing with the statement contained therein: 32e Trade Unions 

Regisration--2uiwara chitia, if compulsorily registrable under Secs. 17 and 
49 of the Indian Registration Act (XVI of 1908)—JI/ non-registration 
makes it inadmissible in evidence ~ Partition, if can be proved by oral 
evidence. is 

A Butwara chitia is scarcely more than a mere list of shares and is not a 
regular deed of partition, and as such does not require registration for 
its admissibility. 

Omission to consider the oral evidence relied on by the trial Court renders 
the judgmént of the first appellate Court liable to be set aside. Gagan 
Chandra Nath v. Gokul Chandra Deb Nath. 

Registration Act, Sec. 17 (1) (a)— Instrument executed as to tenancy in 
respect of agricultural land; see Rent suit ae eee 

» Sec. 49— Unregistered instrument creating tenancy in 
respect of agiicultural land inadmissible in evidence ; see Rent suit... 

Remarks, made in the course of discussion of a case, value of; see 
Surrender es is 

Rent—Bengal Tenancy Act (VIII of 1885)—Enhancement of rent and 
alteration of rent on alteration of area, distinction of— Righi to recover 
excess rant for excese area, tf a recurring one~ Landlord, tf entitled to 
claim back rent in a suit for addttienal rent? for additional area— 
Decree under section 52 cf tha Bengal Tenancy Act, tf precludes 
landlord from claiming enhancement under Section 50 (b) of the said 
Act = Date of such decree, if can be taken to be the date from which the 
present rent is current. : 

The Bengal Tenaney Act has made a distinction between enhancement of 
rent and alteration of rent on alteration of area. 

The right to recover additional rent for extess area is a recurring one. 
A landlord is entitled to exercise it whenever he finds it necessary to do. 

“A landlord is also entitled to claim back rent for any additional area in 
the use and occupation of tenant provided it is not barred by limitation. 

A Gecree under Section 52 of the Bengal Tenancy Act does not preclude 
a landlord from claiming enhancement of rent under Section 30 (b) of 
the Bengal Tenancy Act. 

In such a case the date of the decree under Section 52 Bengal Tenancy 
Act, cannot be taken as the date from which the present rent is current, 











within the meaning of Section 20 (b) of the Bengal Tenancy Act.” . 


Satish Chandra Chakravarty v. Abdul Haque Sardar 

-Bengal Tenancy Act (VUI of 1885 as amended by Act IV of 1928), 
Section 52 Clause (6)—Difference between the old section and the 
amended section —That section, tf retrospective—Reception of mew 
svidence by the lower appellate Cou-t, when justificd—Civil Procedure 
Code (Act V of 1909), Order 41 Rule 27. 

' In the absence of anything to show refusal on the part of the tria! Court 
to receive evidence and when there is no inherent Jacuna or defect in the 
evidence, it is not open to the lower appellate Court to admit such evj- 
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Rent—(Conéd.). 
dence under either clause (a) or clause (b) of Order 43 rule 27 of the Code 
of Civil Procedure : 
Sub-section (6) of section 5a of the Bengal Tenancy Act merely enacts a 
rule of evidence and is accordingly a rule of procedure and therefore that 
sub-section as amended applies to all actions pending or future. 


Apart from patta and kabuliyat, in a case under section sa of the Bengal ` 


Tenancy Act, if the rent-roll and counter-foil receipts are produced, 
under the old sub-section the landlord had to prove the practice of 
settling lands on measurement at the time when the area In excess is 
found out before the institution of the suit aad when such practice is 
proved by him he gets the presumption that the area had been entered on 
measurement in his rent-roll Under the amended sub-section the ‘landlord 
has to prove the said practice prevalent at the time when the rent-roll 
containing the areas of the holding was prepared and if he proves the 
practice, he carries the presumption further back i e. to the date of the 
creation of the tenancy, that ıs to gay, the Court has to presume that 
the tenancy had been created after measurement. The Port Canning 
and Land Improvement Company, Limited v. Saroda Prosad 
Dalal sag ve 
» enhancement of, and alteration of, on alteration of area, different ; see 
Rent oo vss 
s suit for—Party in whom title is set up by tenant, if can intervene ; 
see Suit for rent 
of Darputni, if can be enhanced ; sse Darputni oe 
Rent decree—Party —Recorded tenants—Interest of one of the seakan 
tenants passed to a third person ; see Possession, suit for 
Rentefree granted property, if Debutter property ; see Debutter wes 
Rent Suit —Decision on the question of status of the tenant ina Rent Suit 
~—Recttals in Pattas in favour of landlord executed after the origin 
of the tenancy—Ad missibility ~Trans/er of property Act (IV of 1882), 
Section 107, if applies to a Kabuliyat in respect of agricultural land— 
Agricultural tenancy may be created by oral agreement—Instrument 
for suck tenancy, tf requires registration—Indian Registration Act 
(XVI of 1908), Sections 17 (1) (d) and 49 — Contract for sale of growing 
straw in an Amalnama, if requires registration. | 

In a sfit for the recovery of arrears of rent, it is not necessary to go into 
the question of the status of the parties. 

Recitals in a patta in favour of the landlord executed since.the creation of 
the tenancy cannot be used in evidence against the tenant. Such reci- 
tals take effect like those in a third party document. 

Section 107 of the Transfer of Property Act has no application toa Kabu- 
liyat in respect of an agricultural land. ” 

A tenancy In respect of an agricultural land can be created by an oral 
agreement ; but ifan instrument is at all executed for the purpose, it 
has to be registered in accordance with the provisions of Section 17 (1) 
(d) of the Indian Registration Act, and if not so registered, is inadmik- 
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Rent suit—(Conéd.). 2 
sible in evidence by reason of section 49 of the Indian Registration 
Act. 


In a contract for the sale of growing straw, the purchaser derives a benefit 
from the further growth cf the thing sold, from further vegetation and 
from the nutriment to be afforded by the land and in that way acquires an 
interest in land and an Amalnama or a Kabuliyat embodying’ such a con- 

_ tract requires registration. Ali Hossain Shaikh v. Jonabali Mondal 
Resale of occupancy holding, order for, when to be made ; see Execution sale 
Resjudicata~—Previcus suit for rent, issue therein = Decision on the same, 

Cven if against, does not disentitle the plaintif to get a decree 
dssus, whether incidental and collateral — If, res judicata 

A suit for rent was instituted by the landlords on a reference to the Settle- 
ment Khatian and on the footing that the particular rental was ia res- 
pect of the lands comprised in that single Khatian, whereas the tenants 
maintained that the rental! was for lands comprised in three Khatians 
and not for the only one as claimed ; an issue was framed in the suit 
as to whether the plaintiff had included all the plots covered by - the 

jama in question. 5 

In a subsequent suit by the tenants to set aside the decree obtained by 
the landlords in the above suit and for a declaration that the lands 
recorded in the three Khailans constituted one fama and bore the rental 
which the landlords claimed in respect of one Khatian alone, the 
contention was raised by the landlords that the decision of the aforesaid 
issue in the rent suit was res judicata : 

Held, the fact of the case is that even if a decision on the abovementioned 
issue in the rent suit had been justly the`other way, that is to say, even 
if that issue had been decided in favour of the tenant defendants in the 
rent sult, the Court was bound to decree the rent suit inasmuch as there 


was no dispute about the relationship of landlord and tenant-and as to - 


the rate of rent or of the period.in arrears. 

The decision in the rent surt on the point in controversy being a decision 
on an incidental and collateral issue is not res judicata between the 
parties in this suit. Eusuf Mondal v. Golapjan ai eee 

m=— Question of law—Directly and substantially in issue and 
decided tn previous sutt~Code of Civtt Procedure (Act V of r908), 
Section 17, j 
~The question as to whether the provisions of an Act apply to a particular 
transaction entitles the Court to consider the construction of the section 
and the determination of its applicability rests with the Court ; the 
Court baving determined in a previous suit that the paiticular section 
of the Act had never applied to the transaction in question, the issue 
as to its applicability cannot be tried anew in a subsequent suit in the 
face of the express prohibition in section 11 of the Code of Civil 
rrocedure. i 

J was the owner of an impartible ee and on his death intestate in 1924 

his grandson sacceeded to the estate. The management of the estate 
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was vested in a Manager appointed under Section 2 of the Chota Nagpur 
Encumbered Estates Act (VI of 1876), from 1894 until 15th May, 1609 
when it was released and made over again to J. The estate was again - 
vested in a Manager under the Act on a4th July, 1921, and remained 
under management at the time of the suit. On 17th November, 1609 
J. executed a maintenance grant in favour of his son, the defendant. 
sanction of the Commissioner under Section 12A was sought and refused. 
Defendant having attained majority instituted suit No. 117 of 1917 
against his father, J, and his brothers R.and J, claiming 8 maintenance 
grant of the yearly value of Rs. 4,000, the defendant being already in 
possession under the grant of 1909 of properties yielding an income of 
Rs, 1,200 in cash and Rs. rco in kind. In that suit defendant maintained 
that the sanction of the Commissioner was not necessary. All! three 
Cefendants filed written statements, the present plaintiff’s father 
contesting the suit. On 12th November, 1909, the suit was decreed, 
the Court determining that Section 1aA had never applied to the 
transaction of 1909. In implement of that order, the present defendant’s 
father executed and registered a further maintenance grant to the present 
defendant of further properties, yielding an income of Rs, 2,300 io 
cash and Rs, 400 in kind. The present plaintiff became the owner 
of the impartible estate on goth January, 1920, and instituted the 
present suit through the Manager of the estate against the defendant 
praying for possession and mesne profits and for a declaration that the 
two maintenance grants of 1609 and 1920 are hegal and invalid and 
not binding on him. The Subordinate Judge dismissed the present suit, 
but bis decision was reversed by the High Court. 

On appeal to the Judicial Committee, held, that the question of the 
valhdity of the 1909 grant in view of Section 12A of the Encumbered 
Estates Act being directly and substantially in issue in the 1917 suit 
and the similarity of the parties satisfying the condition of Section 11 
of the Code, and that the decision of the Court in the 1917 sult having 
determined that-the Section had never applied to the 1909 grant, the 
issue as to the applicability of the section cannot be tried anew in the 
present suit ; and that, the decision in the 1917 suit as to the cons- 
truction of Section 134 is res judicata as to the validity of the grant 
pf 1620 which was made in fulfilment of the obligations of that decision, 
“and that, therefore the grants of 1909 and 1920 are binding on the 
plaintiff in the present suit. Bindeswari Charan Singh v. Thakur 
Bageshwarl Charan Singh aes ae Sai 

Retrial, order for, by High Court, effect of—Conviction under one of two 

charges and acquitted on the other—No appeal by the Government 

against order of acquittal, under Section 417 Cr. P. C.—Whole case 

if to be tried by the Sessions Court on retrial ; see Non-direction ose 217 
æ ordered—-No actual misdirection to jury—Judge failed almost 

entirely to give the jury the help and guidance which they were entitled 

to expect from the Judge ; ses Misdirection sie n 43 
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Reversioner, female, when can challenge the alienation by Hindu widow 


in excess of her dowers—Subsequent surrender of Hindu widow’s estate 








in fayour of the nearest female reversioner, ste ; Surrender ... bee 
- , if can question as to which property should have been disposed 
of by the widow—Legal necessity proved see Legal necessity 00. 








~ , when can question the transfer by sale or gift by Hindu widow 
for her own life—Widow’s voluntary act causing her death; see 
Surrender or és 
, challenging alienation by Hindu widow in excess of her 


powers—Court in setting aside alienation, 1f can impose terms ; see 





we 








Surrender sas vee 
, Or remsinderman, suit for possession by-—-Dispossession of 
tenant for life-—-Limitation ¢ see Ejectment ove 


Revlew—Original Side Rules of the High Court—Chap. X, a 30 — Case 
placed on the special list -Dismissal for defauli—- Application for 
setling aside such order of dismissal, if an application for review. 

A suit was placed on, the Special List under Chapter X, rule 36 of the 
Original Side Rules and was eventually dismissed. An application was 

_ filed for setting aside that order of dismissal. 
Hald, that such an application was not an application for review, Ram» 
Jiban Kedar Nath v. Akhil Chandra Poddar yn ose 
Revision— Question of limitation wrongly decided ; see Vokalatnama eee 
Right of nomination of Chela, how long subsists; see Suit, maintain- 





ability of - NY as 

of support from neighbour’s land is only in respect of land in un-- 
burdened and. natura! state ; see Damages oes wis 
Right to recover additional rent for excess area, a recurring right; ses 
Rent bee ees 
Rule against perpetuities, what is ; see Rule agalnst perpetaity ees 


——-—against perpetutty—Contract—Preperties of members of Hindu family 
constituting family fund—Trust—Properties constituting family 
Jund declared to be available for the use of persons other than 
owners thereof —Trusi cannot be created directiy, if can be created 
tndtrectly--Tying up properties for a limited time for a definite purpose 
or for convenience— Property, tf canbe settled on special trust for 
an indefinite beriod—Creatiuon of future interest—Deed creating 
family fund, if binds strangers—Limitation—Adverse possassion, 

What cannot be done directly, cannot be done indirectly by the interven- 
tion of a trust. 

Perpetuity may arise in two ways: jirsély by taking away from the own- 
er the power to alienate property ; and, secondly, the creation of future 
remote interests. The former gives rise tothe rule forbidding restraints 
on alienation, which strictly speaking, is the rule against perpetuities, 
and the latter gives rise to the rule against remoteness, which is also 
miscalled rule. against perpetulties, Of course, any one member of a, 
Hindu jolat family and, therefore, all may, for sufficient consideration, 
bind themselyes to forego therr rights for a specified time and for a defi- 
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nite purpose by a contract which can be enforced against them perso- 
nally. 

There is nothing inherently wrong or objectionable ina contract between 
persons tying up properties for a limited time fora definite purpose or 
for the sake of convenience. But it is against public policy that pro- 
perty should be settled on special trust for an indefinite period, so 
as to prevent it baing freely dealt with. 

In 1880 the four sons of one Guru Charan Mitra, viz. Ishan, Girish, 
Harish and Mahendra each of whom had acquired various properties, 
executed a deed whereby they purported to make certain arrangements 
forthe enjoyment and management of the properties. The plaintiff 
and other members who were the respondents were the representatives 
of Ishan, and some of the defendants were of the branches of Girish, 
Harish and Mohendra. The suit was instituted on the 7th March, 
1921. The plaint averred that the dispositions of the properties and of 
their income as provided for in the deed were void and of no effect. It 
was prayed that the deed be so construed and so declared and that 
the properties in the schedule as also other properties that might 
ba discovered be partitioned, the plaintiffs share therein being 
declared, 

The deed was in three parta ; the first part consisted of two paragraphs ; 
in the first paragraph it was set out that the object of the deed was 
toestablish a family fund for the maintenance of all the members of 
the family of the four brothers, and that Ishan was making over his self- 
acquired properties in Schedule Ka and all the four brothers were mak- 
ing over their ancestral properties in Schedule Kha and the Govern- 
ment Promissory Notes standing in their names in Schedule Ga for the 
maintenance of all the members of the family of the four brothers. 
Other properties which belonged or would belong in future to any of the 
brothers as his separate property none of the other brothers or their 
heirs would be able to lay any claim on the ground that he or they was 
or were joint in mess. In paragraph two it was stated that certain 
rules were being framed for the properties constituting the family fund, 
and it was declared that the brothers and their heirs would observe 
those rules ; and it was further declared that there being no debts due 

e from them the object of establishing the family fond was not to defeat 
any creditor. It was stated “In consequence, we expect that any other 
person or we brothers or any one of our family shall not at any time 
do anything contrary to the terms of the deed. Of the 1: rules, rute 
1 provided for residence in some of the properties andl aid down that 
out of the income of the other properties the family should be main- 
tained and prohibited transfer by way of gift or sale; rules 2 and ro 
contemplated the appointment of a manager and laid down detailed ins» 
tructions for his guidence and also his powers, duties and liabilities ; 
tule 11 stated “If any surplus’ remains after defraying the said expen- 
ses (meaning family expenses which have to be made out of the income 
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of the family fund) the same will be kept in deposit in the family fund ’ 
in the hands of the manager and with that money the manager will be 
competent to purchase any immovable propeity or Government Promi- 
ssory Note or any profitable permanent property and the same shall 
be purchased in the name of the then manager of the family fund on 
mentioning him as such and the property thus purchased shall be inclu- 
ded in the family fund property.” 

Held, that fromthe terms of the deed no trust was intended in the 
sense that the brothers, by divesting themselves of their ownership. in 
the properties, created a legal title in the manager or anybody else, 
constituting hima trustee etther expressly or by implication. 

That a trust was created in the sense that the properties which consti- 
tuted the family fund were declared to be available for the use of persons 
other than the owners thereof and ina prescribed manner. But such 
trust not being a public charitable trust but only a private, trust was 
amenable to the rule against perpetuities. 

That the disposition of the corpus of the properties made by the deed, 
offended the first branch of the rule against perpetuities. 

Held, further, that the creation of an interest in the surplus in the mem- 
bers of the family was the creation of a future remote interest and the 
direction to purchase properties to be thrown into the family fund and to 
partake of the character of the properties originally constituting it 
offended against both the branches of tbe rule against perpetuities. 

That so long as the executants of the deed, who were the contracting 
parties, chose to remain bound by its terms, the deed remained in force. 
But the deed was inoperative as against persons who were not parties to 
it, and the plaintiff therefore could challenge its validity and ask for 
partition of the share which she has in the properties. 

-- _ Held, further, that when the contract ceased to be in force, the proper- 
© 7 tles regained their original character even though in the meantime they 

did not have that character by reason of the use they were put to under 

the contract. 

Held, also, that the manager, who was to keep the corpus intact and spend 
the income in a particular way as laid down by them could not be regar- 
-ded as holding the properties in any way adversely to the individual 





sharers, and sothe suit was not barred by limitation. Ajit Kumar e 
Mitra v. Srimatl Tarubala Dasi is sXe 31 
awan against remoteness is miscalled rule against perpetuities ; see Rule 
against perpetuity ose ose 71 
obtained against an order setting aside execution sale, if infructuous— 
Execution case dismissed ; see Execution sale sie one 308 


Search warrant to recover machine and make it over to the complai- 
nant, order for, if can be issued by Magistrate after dismissal ofcom- - 
plaint ; see Hire-purchase agreement ioe wes 270 

Second appeal—Court below, if could have granted interest at a rate 
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Second Appeal—(Contd.). 
more than 25 per cent- Question, a mixed question of fact and law ; see 


Promissury note, Unstamped E ov w 
Section of an Act, when construed—QueStion- as to the applicability 
of the Act toa particular transaction ; See Res judicata ... ne 


Sedition—Indian Penal Code (Act XLV of 1860), See 124A~—Hatred 
—Suggesting some other form of government. 

There was a meeting of the Bengal Youth League, and there was a red 
banner with hammer, sickle and star. The audience were composed 
mostly of Bengali youths of. the student community anda number of 
speeches were made. The speech of the accused amounted toa recom- 
mendation of the Bolshevik form of government as preferable to what 
is generally called the “‘capitalistic’’ form of government, that is, the 
present form of goverament. The accused encouraged the young men, 
whom he was addressing, to join the Bengal Youth League and to carry 
on a propaganda for the purpose of inducing as large a number of people 
in India as possible to become supporters of the idea of communism as 
represented by the present Bolshevik system in Russia : 

Held, that such’ kind of speech did not amount to sedition under section 
1ajA of the Indian Penal Code, as suggesting some other form of 
government was not to bring the present government into hatred or 
contempt. Kamal Krishna Sarkar v. King-Emperor Wes 

Shebait, succeeding, impeaching alienation by previous Shebait— 
Limitation, period of, when begins to run ; see Debutter ne 
Small Cause Court.’ Suit—Trial as of ordinary Suit; see Appeal, 
competency of one as 

. Son, if can claim a set-off a barred debt from other sons on partition — 
Creditor, if a stranger, if can claim ; see Partition, suit for Pre 

—— born of Muta wife, during the extended period of Muta marriage, is 
a legitimate son ; see Mahomedan Law a 
Specific Relief Act, Sec. 4a—Suit for declaration as to the binding cha- 
1acter of mortgage decree—Preliminary decree in partition suit, allott- 

ing certain share to the wife of a Son—No actual partition made under 

the decree~Some of the parties to the partition sult adjudged ; see 
Hindu Law sé 
Statements contained in written statement are admissions : see Suit, 
maintainability of ‘ T 
contained in written statement cannot erect estoppel ; see Suit, 
maintainability of i 
Straw, growing, contract for sale of, requires registration ; see Rent suit 
Subsequent interposition of life estate, if stops ruoning of limitation which 
has begun to run during the lifetime of the last full owner; see Eject. 

m.nt : 
Successlon—Succession to the office--Mohunt holding properties endowed 
toa Mutt or Asthol ; see Suit, maintainability of a 

of eldest son of taluqdar not by independent title but under 
Oudh Estates Act —Compromises extended between taluqdar’s heirs, res 
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cognising eldest son’s right to vidoes to the. aaa Pinten of taluq- 
dar’s name in lists 1 and 2 preferred under section 8 of Oudh Estates 
Act; seg Taluqdar : see “926 
Suit, pte of—~Idol suing as represented by Shebait—Shebait suing as 
Shebait of Idol—Substance of claim tobe regarded ; ses Suit, maintaln- 
ability of ve as 153 
-——-, if lies at the instance of one of the shebaits impeaching alienation in 
the nature of permanent mokurari lease. by previous shebait ; see 


Debuttar see “i 10 | 


— =, tf maintainable- Provident fund money, if actionable daia 
Amount borrowed on handnote—Collateral- security ~Asstonment 
of right in endowment policy and in tne provident fund money 
——Election—Sutt on handnote—Subsequent suit on’ collateral 
security. 

A right to get a definite sum out of the provident fund from the Dacca 
University arising out of an obligation created by the rule of the pro- 
vident fund is a debt or actionable claim within the meaning of section 3 
of the Transfer of Property Act. - 

Defendant No. 2 borrowed Rs. 4200 on a handnote from the plaintiff and 
by way of collateral security assigned to the plaintiff his right title and 
interest in his -endowment policy for Rs. 5000’with the Sun Life 
Assurance of Canada and inthe Provident Fund money under the 


University of Dacca accrued and to be accrued thereafter until the debt, eee cl 
on the handnote would be fully liquidated, p ‘ TE 


Defendant No. 1 obtained a simpie money decree against: PANA No. 2 
on the 16th February 1929 and in execution attached the money stand- 
ing to the credit of defendant No. 2 in the provident fund, A claim 
preferred by plaintiff under order a1 rula 58 of the Code of Civil Pro- 
cedure was disallowed onthe 22nd March, 1929 Out of the provident 
fund money standing on credit of defendant No. 3 the Dacca University 
deposited Rs, 2772-11-3p. in the executing Court on the rth 
March, 1929. Defendant No 1 withdrew the said sum of money on the 
anrd March, 1929. 

- On the asth April, 1929, the plaintiff obtained a decree on the ere 
for Rs, 8389-10-1p. and in execution realised Rs. 6902-2 as. Dy attaching 


the balance left in the Provident Fund deposit. ae ä 


On the 22nd March, 1930, the plaintiff instituted the present suit for 
declaration that he as assignee from defendant No. 2 was entitled to get 
the sum from the defendant No. r who realised the same in execution of 
a decree obtained by him against defendant No. 2: ` 
Held, that the sult was not maintainable, 

That if the provident fund money was not an actionable claim but a 
tangible movable property, the proper remedy of the plaintiff was'to 
enforce that charge In the suit which he brought for the recovery of the : 
debt for the payment of which the provident money was hypothecated. 

If, however, the assignment was only an assignment of an actionable claim 
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by way of security, he could’ not claim any SAKE on the basis of the said” <- 


assignment as he was a` legal practitioner. 


That the plaintiff by virtue of the assignment of: the provident fund money 
acquired all thé rights which the defendant. ‘No! 2 had in the provident 
fund’ money. Bu‘ as the ‘plaintiff, was a legal ‘practitioner, he was 
precluded under section 146 of the-Transfer of Property Act from enfor- 
ing his right in Court. ‘If-he:were not so precluded, he would have 
recovered the debt from the Dacca University and he could sue the 
Dacca University as well as,- the defendant No. 1 who realised a portion . 
of the provident fund, money with. notice of the assignment for recovery 
of the móney due to him. 

That the plaintiff abandoned his rights under the deed of assigament when. 
he instituted the suit on the handnote against defendant No. 2 and gota 
decree for,the whole amount due on that handnote against defendant 


No. 2 perscgally, : Bhupati, Mohan Das v. Phanindra Chandra” A 


Chakravarty ae a i 
——, maintainability of—Crvil . Procedure Code f Act V of 1908), section gi— 
Allegation of appointment as shebait—Prayer for possession of proper- 
ties — No prayer for removal —Right of suit, tf vests in delty—Estoppel — 
Relief —Properties endowed to- Mutt or Asthol—Mohunt, owner— 
. Succession — Supreme head of- Mutt — Several grades of Wokunt—Su'- 
. | ordinate Asthols~Mohunt, if can transfer the right of management — 
Properties of one Mutt, if can be transferred to another Mutt ~Mohuni, 
_ power ‘af, to provide for aivi istois, lof A utt propertiss—Grant of perma- 
ie nent mokurrari lease of Debutter property ly Mohunt— Permanent 
alienation for annutty—Limtitation Act (IX of 1 ee ), schedule I; 
Articles 120, 124, I44~— Res judicata. 

Where the plaintiff came into Court a'leging that he was the shebait rightly 
- appointed to the office and that he, as shebalt of the deity, was entitled 
to the properties and praying to be put in possession of them as shebait 
but there was no prayer for removal of -the defendant as no such prayer 
being necessary : 

Held, that to such a suit section 92 of the Code of Civil Procedura had no 
application, _- vs A ‘n 

Eatoppel is reciprocal, . 

The right of suit vests ae the deity-bit io the shebuiit. 

It makes no difference whether the i lol sues as represented by the shebait 
or the shebait sues as shebuit of the idol, the substance of the claim is 
the thing to be regarded. 

“ Properties endowed to a Mutt or Asthol is held by the Mohunt as its owner; 
and the succession to him ia such property follows with. the succession to 
the office, the.nature of the ownership is an ownership in trust for the 
Mutt or ‘institution itself. Although large administrative ` powers are 
vested in the reigning Mohunt, this crúst does exist and it must be 
respected. PE aki Wa, - | 

, The supreme head of a Mutt isa single person, - 
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There may in some cases- be a chief an LA Molunt and also other 
Mobunts of lesser grades. 

Subordinate Asthols may have and do often have each a Mohunt of its own 
at their head. An original foundation with a Gaddinashin Mohunt 
exercising jurisdiction over a subordinate Asthol, or Mutt is not unoften 
fcund with relations existing between them in respect of proprietary 
rights to their respective possession depending upon their respective 

. constitutions. | 

A Mohunt of a Mutt, unless there isa custom to the contrary, cannot 
ordinarily transfer the right of management vested in him even though 
such transfer is coupled with an obligation to manage in conformity with 
the trust annexed thereto. 

Transference of properzies held in trust for the Mutt or institution, the 
effect of which is to deprive some beneficiary intended by the trust to 
benefit some other beneficiary which the trust never contemplated ts 
outside the power of a Mohunt. 

As to the power of a Mohunt who has a number of separate Asthols which 
by usage have all been held by one man, to provide for their divisicn 
bstween his successors, or to saddle the property-of one or more of the 
component Asthols with a reservation in favour. of the others : 

Held, the essence of the law governing these Mutts lies in the following of 
custom or usage. Prima facie such a separation would be improper, 
unless there were special circumstances justifying it. 

The granting of a permanent mokarrari lease of Debutter property is 
outside the powers of a Mohunt. 

The right of nomination of a Chela being a right appurtenant to the office, 
such right subsists so long as the office continues ` 

A conviction in a criminal case does not incapacitate a person from making 
an appointment of his successor to the office of Mohunt. 

There is no presumptioa in law that ifa Mohunt holds any property it is 
prima facie Debutter property. The plaintiff has the burden ‘on him of 
establishing that the properties in respect of which he is asking for 
possession ate properties to the possession of which he is entitled in the ` 
right in which he sued. 

B, a Mohunt of the Mutt of the Ramanuj sect of Baishnavas executed on 
the 24th February 1903 a will, wherein he described himself as the 
Gaddinashin Chela of the Mohunt L and recited his own appointment 
and made Gobind Ramanuji or Chhoto Gobinda chief Chela and Malik 
and Gaddinashin Mohunt, On the and August, 1918 he executed two 
other wills. The frst of these two wills was addressed to Chhoto 
Gobinda. It recited that .Chhoto Gobinda was the object of his affection 
and his Chela, but stated that the appointor had also another disciple 
Bara Gobinda and that mn the apprehension thatin future there might, 
not be good feeling between the two Chelas after the appoiator’s death, 
he was making a will. The will made Chhoto Gobinda shebait Pari- 
charak Mohuat with the income of all the properties dedicated to the 
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Shebas of one of the minor Asthols, and in addition with two bigkas of 
land taken from one of the other Ashols, and gave him the ornaments of 
the idols of the bequeathed Astho) and its other possessions, to be 
enjoyed after the appointor’s death by Chhoto Gobinda, his . helas and 
par-Chelas in succession. The will then proceeded to speak of the Bara 
Asthol as being the original Gaddi of the former Mobunts and required 
the appolntee and his successors- to pay one bundred rupees per year to 
this principal, Guddee. The ‘will did not in terms say who was to be 
the Mohunt of the principal Mutt, bat contemplated the appointment of 
Bara Gobinda. ‘Sitaram jù and Shyam Sundar Jiu and other idols 
located in Shamchandpur Asthol wore put in charge of Chhoto Gobinda, 
who was appointed Shebilt Paricharak Mobunt thereof. The second 
will was in form similar to that of the first. It was addressed to Bara 
Gobinda, to whom was bequeathed all'the rest of the.propertles of which < 
B was possessed. He was appointed Gaddinashin Mohunt like the testa- 
tor, nominated him Malik of the Asthol. The will provided that he 
should continue in possession- down to his Chelas and Par-Chelas in 
succession. - The will.further stated that Bara Gobinda should for the 
behefit of the shebiits of the principal idols receive the sum of one 
hundred rupees a year from the other Mohunt who was described in the- 
other will as the Paricharak Mohunt of the particular idols appertaining 
to the minor Asthols. 7 

B died on the 27th August, 1918 and disputes then arose between the two 
nominees. An arrangement was however effected and embodied in two 
Ekrarnamas, both executed on the 29th January, 19:9, whereby the 
provision in the wills of B were recognised and each of the parties entered ; 
into possexsion of their respective offices as coaferred by wills. Bara 
Gobinda died on the 18th February, 1920, having by a will of that date 
appointed Ram Charan Das {the plaintiff In the present suit) his 
successor. 

On the 25th March, 1920 ) Chhoto Gobinda paced Title Suit No. 126 of 
1920 against Ram Charan and others for declaring himself Gaddinashia 
Mobunt at the Nayaginj Bara Asthol. He took his stand upon his right 
to be the successor‘of B as the senior Chela of the latter and also upon, 
the will of B of 1¢08 - He asniled the two appoiniments made by the 
Gills of 1918 as ultra vires and illegal and said that the Mutt consisting 
of various Asthols could not b> divided. He impugned the title of Bara 
Gobinda on the "groand that thé alleged will of Bara Gobinda dated the 
18th February was hot genuine.. As regards Ekrarnamas he pleaded that. 
they could not affect his title to the office. 

Ram Charan Das filed a written statement repudiating the will of B of 
1908, and the right of Chhoto Gobinda as B’s senior Chela and taking his 
stand upon the two wills of B of 1918 and also pleading that the Ekrar- 
namas created an estoppel as against .Chhoto Gobinda. He relied for his 
own title upon Bara-Goblnda's will of the 18th February, 1920. ~ 
This suit was dis nisszed. - Pe ding trial Chhoto Gobinda was arrested on a 
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charge of rape on. the a7th August 1928. When Chhoto Gob nda was 
out on bail in connection with the said charge, he appointed one 
Rameswar Das as Gaddinashin Mohunt after him for the Nayagunj 
Bara Asthol and all subordinate Asthols including the Astho] at Sham- 
chandpur with full powers of control and management of all Debutter 
properties and for Shebas and- Pujas &c.. Ram Charan, soon atter the 
decision, took possession of his office as Gaddioashin Mohunt at the 
Nayagunj Bara Asthol. | hereafter Chhoto Gobinda was convicted and 

sentenced to 9 years’ rigorous imprisonment. 
On the gth August, 1920, Ram Charan Das instituted the present suit 
against Chhoto Gobinda as defendaat No. 1 and, Rameswar Das as 
defendant No 2. Hechallenged the appointments and divisions made-by 
B in his wills of 1918 stating that the office of Mohunt or Shebait of the 
Mutt was not divisibie and the-Asthols appertaining to the Mutt were 
-also not divisible. B had.no right’ to give away properties belonging-to 
one Thakur to another or properties belonging to two Thakurs to one 
Thakur. He relied upor the right of Bara Gobinda as successor to the 
cffice of Mohunt óf the -Nayaguny Bara Asthol, and asserted that all 
reserves of that right which B had made by bis wills of 1918 were invalid 
and that the appointment of defendant No.1 as .shebait in respect of 
some of the properties belonging to Mutt was such.a reservation and so 
was invalid. He challenged the disposition of properties made by-B in 
favour ot Shamchandra Asthol subject to payment of Rs. 100 by the 
shebait of that Asthol to the Gaddinashin Mohunt of Nayagunj as an 


alienation in the nature of a perpetual lease at a fixed rental and so- 


beyond the competence of the Mohunt. H» also asserted: that more than 
one Motiunt .could not ba appointed.in respect of the Asthols apper- 
taining to the Mutt. Hechallehged the right of defendant No.1 to 
continue in office as shebait of Shamchunder Asthol on the ground of his 
character Jt was prayed that the provisions contained in the will of B 
that defendant No 1 to succeed. him at Shamchunder and the similar 
proy.sion- made in the Ekrarnamas executed by Bara Gobinda. were void 
and-of no effect and hence defendant No 2 was not entitled to succeed 
him at Shamchunder as Shebait, thus perpetuating an illegal division. 
The plaint.ff prayed fera declaration of’ his right and title to the pro- 
perties and a declaration that the defendants had no right therein and for 
khas possession thereof : 

Held, that as.section 92 of the Code of Civil Procedure was inapplicable, 
the sanction of the Advocate-General or Collector was- not necessary for 
the maintenance of the suit. i 

That the statements contained in the written statement filed in the Title 


Suit No. 126 of 1920 by the present iii were admissions and could 
not create an estoppel. ; 


There was an estoppel ‘created as against Bara Gobinda and Chhoto - 
Gobinda. So far as the office. was concerned there was a privity of es‘ate: 


between Bara Gobinda and the plaintiff. But as the plalntiff was rely- 


-~ 
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Ing upon his own ‘title a% lawfully iata | Gaddtnashin Mohunt of the 
Bara Astho] at Nayaganj and in that capacity he was the shebait of the 
deities, he was not estopped. 

That the suit was not barred by res judicata, as the plaintiff was not 
bound-in-the sald Title Suit to put forward any claim to the properties 
appurtenant to that Asthol or to his office as Gaddinashin Mohunt or as 
belonging to tha deities. f : po 

The grantees had no authority to ioke any change in the shebaltship 
of the idol, ; ~ 

That the condition under which the grants were received and the Asthol 
at Shame’ under came Into being was that the line of -shebaitship of the 
Asthol would be the same as that of the Bara Asthol. 


That the arrangement being not for’ a time but- to operate for all times 
was a permanent alienation.for a fixed amount payable yearly, was out- 
side the powers of the Mokunt. es: l z : 

Whether defendant No. 1 was fit to hold the office of Mohunt was nota 


question pertinent to the present case in which his removes was not 
asked for. 


~ 


That it was not necessary that a Mohunt of a Mutt of the present descrip- — 


tion should bs a Gauriya Brahmin and that even if a man renounces-his 


family-ties after marrlage and embraces Brahmachary ya he may be fit to 
be appointed to that office. 


That the suit was not barred as it was instituted within 12 years of the 
death of B, which was the earllest point of time at which the adverse 


possession of defendant No. 1 could have commences: :to run as against 
the shebait. ae 


Art. 124 Sch. Tof the Limitation Act dealing with a suit for possession of 
a hereditary office, was inapplicable-in such a case, 


That asthe plaintiff aid not want any relief in any other scope than a 
recovery of possession, of the properties -in his capacties as Guddinashin 
Moħunt and as shebait, article 120 Sch I. of the Limitation Act was not 
applicable. Gobinda Ramanuj Das Mohunt v. Mohunt Ram 
Charan Ramanuj Das Sis 
-3 maintainability of—Cieit Frocedure Code ( Act V of 1908), Or. XXI, 
Rule 63 - Suit by a creditor for declaration that property is attachable 
in execution ~If stich suit is one for avoidance of transfer as bsing in 
fraud of creditor—Transfer of Property Act, (IV of 1882 as amended 
by Act XX of 16909), Section 53, Suit under, how to be Sramed ~ Civil 
Procedure Code (Act V of 1908", Order 1, Rule 8. 


A suit by a creditor for declaration that a certain property is attachable 
and saleable in execution:of a decree in his favour is rot tantamount to, 


and once lid as such cannot be iréated as a suit by a creditor for A 
"avoidance of transfer under Section 53 of the Transfer of Property Act, 


In order to bring a suit within the purview of Sectlon 53 of the Transfer ` 


of Property Act as amended in 1920, a suit instituted by a creditor to 
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avoid a transfer, the provisions of order 1 Rule Sof the Code- of Civil 
Procedure must bz complied with. 

A plaintiff is ‘not entitled to claim any relief under Section 53 of the 
Transfer of Property Act, if the suit has not been brought according to 
law as laid down in that section. Ekkari Ghose v. Sidheswar 
Ghose ase an 

w= ~, maintainability of—Suit for assessment of fair and equitable reni— 
Suit barred under section 109 of the Bengal Tenancy Act (VHI of 
1885) before amendment— Bar, tf removed by Amending Act of 1929. 

A suit for assessment of fair and equitable rent of a holding was barred 
under section 10) of the Bengal Tenancy Act before its amendment 
in 1928: l l 

Held, that the amended provisions of section 109 could not revive a right 
which was extinguished. The new provisions introduced by the 
Amending Act either by express words or by necessary intendment had 
not taken away the right of the tenant sprung up before the Amending 


Act. Kandan Majhi v. Kulada Prosad Roy ia ia 
w--—-, right of not in the diety but in the Shebait ; see Suit, maintain- 
ability of aes ‘ 


wa, valuation of— Mortgage bond for Rs. I 0,000— Part payments made — 
Suit for recovery of mortgage bond on endorsement of full satisfaction 
—Court Fees Act (VII of 1870) Section 9 clause (1X )—Recovery of 
property morig ged, significance of. 


A mortgage bond executed by the plaintiff stood for Rs. 10,cco. After 


adjustment of accounts, part payments were made and the plaintiff 
finally offered Rs. 500 as the balance towards full satisfaction of the 
mortgage and wanted back the bond with the endorsement of full 
satisfaction on its back. The mortgagee’s assignee having refused to do 
It, a suit was brought and among others the following prayer was made : 
“+ * * That the defendant No. 1 may be directed to receive from 
the plaintiff and to deliver to the plaintiff the mortgage bond which 
the plaintiff had executed * * * * with an endorsement that the 
said mortgage had been satisfied.” 


Held, that the case comes within the purview of the first paragraph of 
section 7 clause (IX) of the Court Fees Act and a Court fee on Rs. 10,000 
has to be paid 


The phrase “recovery-of the property mortgaged” does not mean recovery 
of possession of the property mortgaged but is convertible with the 
word “redeem.” 


The ordinary significance of the words “to redeem’’ is to recover a pledge, 
to get the property freed from a charge or mortgage. Muhammad 
Esahaque Mia Choudhury v. Ananda Chandra Saha 


—— for assessment of fair and equitable rent—Suit barred under section 109 
before amsndment—Bar, if removed by Amending Act IV of 1928 ; see 
Suit, maintainability of sae 


esa 
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Suit—for assessment of fair and equitable rent—Suit barred under section 109 
before amendment—Bar, if removed by amending Act IV of 1923; see 
Suit, waintainability. of - ove j 

Suit for partition ~Loan by father from ùné of the sons time eer ee 
son entitled to claim a set off of a debt due to him from the father ; see 


Partition, suit for ove ana 
wom for partition—Loan by father from a stranger time barred—Creditor, if 
can claim the debt from sons on partition ; see Partition, suit for vat 


—— for partition by Mirasdar--Person of status inferior to zemindar, if 
necessary party ; ses Partition, suit for ie ‘i 
ww for partition of joint property—Equities of parties to be pier B 
Person succeeding to the inheritance should shoulder the liability ; see 
Partition, suit for ‘ eee aaee 

Suit for recovery of money lent—Promissory note not admissible in 
evidence -Cause of action. 

As soon as the plaintiff prcves that he paid to the defendant a sum eat 
money by way of loan, he is entitled to get back the money lent with 
interest, though the promissory note cannot be introduced in evidence 
on the ground of stamp. 

The fact that money has bzen lent gives a cause of action to the plalatiff 
which is independant of the promissory note. Mahatabuddin Mia v. 
Mahammad Najir Joddar Psi oa 

Sult for rent—Bengal Tenancy Act (VIL of 1835 as s amended by Act IV of 
1928), section 145 A—Suit for rent framed under the section—Third 
party, if can be tmpleaded in the suit asa co-sharer on his own 
application - Rent stitt, if can be converted into a title suit, 

In a rent suit a tenant can plead that the plaintiff is not his landlord but 
_ his landlord is somebody else. 

But the party in whom the title is set up by the tenant and whese name 
is not on the record cannot intervene in the suit so as to transform a rent 
suit into a title suit, 


ja 


Under the Bengal Tenancy Act; in a suit for rent framed under 
section 148A of the Bengal Tenancy Act, persons who are not made 
parties as co-sharer landlords have no right to be added ss parties on 
their “own application. Mahomed Mohsen Ali v. Roy Kshitish 


à Bhusa Roy Bahadur es one 
Suit for rent—Question of status of parties ; see Rent suit oes ee 
~m— Of Small Cause Court nature—Trial as of ordinary suit ; see Aal 

competency of si 4 one as 
-= on unstamped promissory note—Sult can be maintained on original con- 

oideralion ; see Promissory note, unstamped ive i 
~— to recover cesses—Limitation of 3 years ; see Cess “sè "a. 
Summons case—Trial, when commences ; see Trial, bar of ` v.” sei 
Support, right of, from nelghbour’s Jand—Right is only.in respect of land 

in unburdened and natural state ; see Damages ` whe ave 


Surety, liability of —Agent, surety for—Death of orincipal= Fresh surety by , 


agent of legal representatives of principal ; see Limitation s.e . ve 
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Surrender—Hindu widow — Efect of surrender on previous alienation by 
widow. ; J 

Per Curiam : A Hindu widow's estate 13 determined by surrender of her 

estate. MEG. 

Per D. N. Mitter, $.: A Hindu widow's estate is not a life estate but it 
is an estate of inheritance to herself and to the heirs of her husband. 
She représents the estate absolutely for some purposes. Her estate 
determines not only on her death butalso by her own voluntary act 
which causes her civil death, that is, by surrender of her life estate. 
While in the enjoyment of the estate a Hindu widow may give, sell or 
transfer the estate for her own life ordinarily but this sale or gift is 
Hable to be questioned by the reversioners if by her voluntary act she 
causes her death 
Per Rau, F : A Hindu widow's estate Ig not an estate for life, being 

amongst other incidents, terminable by such events as remarriage, 
adoption and surrender. 

Per D. N. ` ilter, F.: There must be a total surrender in favcur of the 
next reversioner by the widow in order to make the surrender valid. 
The circumstanée that a small portion:of the inheritance is tetained by 
the widow at the date of the surrender, does not make the surrender 
invalid, if substantially on the terms of the deed of surrender everything 
which belonged to her- husband’s estate. was intended to pass.” ` ae 

A Hindu widow can accelerate the succession to her husband's estate by o 
relinquishing to his reversionary heir, who may be female, the Toden of 
the whole less than what is necessary for her maintenance. ` i 

Per Curiam: When a Hindu widow, who has made an alienation of her 
deceased husband’s estate in excess of her powers, that is, without _ 
justifying necessity, subsequently makes a (bonafide—per Ran, J ) 
surrender of her estate to the nearest reversioner, who may be a female 
and consequently takes a life estate only, the reversioner may challenge 
the alienation at once; that is, such allenation ceases to have effect as 
soon as the widow’s estate is extinguished by the surrender. 

The opinion of Page, J. in Pra/ulla Kamini Roy v, Bhabaut Nath Roy 
followed. 

Remark of Mookerjee, J. during discussion in the case of Syed AA 
uddin v. Bhagaban explained. 

(The Madras and Allahabad High Courts have adopted that he must wait , 
until the widow’s death). 

Per Rau F.: Though the reversioner may challenge the alienation at 
once, if in any particular case, its strict enforcement leads to injustice, .. 5 
the Court can, in setting aside the alienation, impose such terms, as , 
it thinks fit, in order to compensate the alienee. 


A 
ae 


Per D. N. Mitter, F.: A Hindu widow has power apart from any ning 
to create an interest in her husband’s estate which will continue during - 
her own life or to put it more accurately which will continue so long as 
she does not destroy her life estate by her own voluntary act or so long ° . 
“as she is not dead or civilly dead. , 


Vor. LXIL.) INDEX OF -CASES,- `- 653 


PAGE, 
Surrender—(Conid ). - e n 
The object of Hindu Law is to prevent improper alienations by the widow <" 
or other limited owner. If the alienation is for necessity the surrender 
does not affect the alienees. 
fer Curiam: The alienee Who deals witha limited owner without any 
enquiry as to the necessity takes a risk in case of surrender by the" 
widow which has the same effect as her death. 
Fer D.-N. Mitter, ¥.1 Remarks made in the course of discussion have 
less weight than even obiter dicta of Judges in a particular case. Ragi 





Krishna Prodhan v. Sm. Kousalya Mani Dasi "eee san 450 
amun by Hindu widow—Small portion of inheritance permed by the 

widow at the date of the surrender ; see Surrender ess iv 490 

by Hindu widow, when valid ; see Surrender or ase 490 


Taluqdar—Oudh Estates Act, (1 of 1869). Sections 8, 10, 22 —Effect of en-' 
try in lists 1 and a—Incorporation of other property in talug—~Succes- 
sion to non-talugdari property—Presumption as to~Gift by Muhkama- 
dan husband or father in favour of wife or infant cnild—Trans/fer 
of posscssion— Government promissory notes, wakf of—Claim for 
dower—Payments by husband, no? allocated to dower—Interference by 
Privy Council with order as to costs. < 


(1) By Section 10 of the Oudh -Estates Act, I of 1860, the entry of a 
party’s name in lists 1 and 2 prepared under Section 8 of the Act, is 
conclusive evidence that he was a taluqdar to whom the provisions of 
the Act applied, and isa statutory declaration that the estate entered 
against his name in the said lists ordinarily devolved, by family custom 
upon-a single heir, Wi | 


Consequently by Section 3232- oË the ere upon the death ‘of such party 

intestate (or leaving’a will invalid for non-compliance with the require- 

ments of the said Act’, the taluqdari estate would descend upon his 

eldest son by right of primogeniture. He would none the less take 

the estate by succession under the Act, and not by an independent 

title, although on the taluqdar’s death there were compromises executed 

between his” heirs, the effect of which was merely a recognition of the 

eldest son's right to succeed to the estate. The compromises coma 

not be regarded as the root of his title. obs. > 
e (2) In the absence of a registered declaration made in conformity with 

the provisions of Section 32-A, (added to the Oudh- Estates Act, 1859 - 

by amending legislation of 1910), it is not permissible to a taluqdar, by 

any expression of intention or any form of user, to incorporate other 

acquisitions and property - BS accretions or appurtenances to the 

taluqdari estate. 


(3) The presumption, in the case of a Mahammadan family, is that if 

a family custom of primogeniture ‘succession is established in respect 

of taluqdari or ancestral estate, It governs also the aan ka pros 

perty or the personal acquisitions of the last owner. E 
Held, on the evidence, that in the present case the presumption was rebut. Fives 
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ted, and the succession to the non- kahana property followed the or- 
dinary rules of Muhammadan Law. 

(4) Where a duly registered deed of gift is impugned as being mérely a 
colourable transaction, the burden of proof is upon those who aa 
the gift. 

(5) Under the Muhammadan Law, a gift of immoveable property must 
ordinarily be completed by a transfer of possession, but as between a 
husband and his wife who -are living together, a transfer of possession 
may be sufficiently well established by a registered deed of gift which 
recites and declares that possession of the gifted property bas been de- 
livered over to the wife (donee) followed by the handing over of the 
deed to her, and it is not requisite that there should be actual vacation 
of possession by the husband and an actual taking of separate posses- 
sion by the wife. 

(6) In the case of a gift by a Muhammadan father to his infant child, 
no transfer of possession is required ; it is only necessary to establish 
a bona fide intention to give. ; 

(7) Quære, whether the wakf of Government Promissory Notes, 1s 
valid. 

(8) Toa suit by a Muhammadan widow against her husband’s heirs 
claiming Rs. 50,000 as due to her for dower, it was pleaded by the 


defendants that the debt had been fully satisfied by payments made to 


the plaintiff from time to time by her husband. 


Held, (Overraling the plea) that there being no evidence that the hus- ` 


band allocated any of these payments to the dower debt, it must, under 
the circumstances, be presumed that these payments were in the, nature 
! of presents by the husband to his wife and not on account of dower. 

(9) The Judicial Committee does not, ordinarily, interfere with the 
discretion of the Court of Appeal in India ona mere matter of cosis, 
Nawab Mirza Mohammad Sadiq. Ali Khan v. Nawab Fakr 
Jahan Begum. siba si 
-——, ifand when can incorporate other acquisitions and property ‘as 
accretions or appurtenances to the taluqdari estate ; see Taluqdar sos 
Tax, further, imposition of, if legal—Person taxed up to maximum amount ; 
see Notice | ‘ae oil 
>, personal, if can be imposed jointly + ; see Notice avs 

Tenancy, containing—Tenancy to continue year to Seo terminable 
ipso facto at the end of every year—Terminable at the option of either 
party ; ses Ejectment i ' iis aa 
| nature of—Homestead land—Inference--Long possession at fixed 
rent—Origin of tenancy unknown—Transfers by original tenant and 
“ guecessor of transferee—Value of land increased tremendously since the 
date of Jetting out ; see Ejectment ate ave 
=‘being from year to year, existing from before the passing of Trans- 
fer of Property Act in 1882, ata fixed rent and for a term not specified 
and terminable on nolice to quit—Land used as shop and residence- 


- 
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Origin of tenancy unkoown—Possassion for about 5a years al a fixed 
yearly rent—Transfera by original tenant and successor of transferee~ 
Tremendous Increase of value of land since the date of letting out ; ses 
Ejectment - | ie arr 201 
et ama ng NOL permanent heritable and PRAN RE E used as shop and 
, residence—Origia of tenancy- -anknown—Possession for about 8a years at 
` fixed yearly rent—Transfers by original tenant and successor of trans- 
feree—Value of land increased tremendously since the date of letting 


out ; see Ejectment oes ee 201 
——— —— Implies possession of land by a person claiming a subordinate 
` interest + see Non- transferable holding ans ee 147 
ae ee an ie respect of agricultural land, if can be created by oral agreement ; - 
see Rent suit ese one 534 
Tenant, if entitled to compensation money awarded ia the Land Acquisition 
proceeding —~Tenancy-at- will ; see Tenant, sta tus of ea eee 111 





—, liability of —Valuation roll prepared under the Cass Act on the basis 
of record-of-rights ~Entries in the record-of-rights erroneous ; -ser 


Cess dak nee 303 
, transferee transferor if—Recognition of transferee by landlord as 
tenant—Sale of non-transferable holding; see Non-transferable holding ... 147 
———— for life, dispossession of —Suit for possession by reversioner » or 
remainderman—Limitation ; see Ejectment “se ts 49 


— holding under bemeadi leases ~ Recorded as raiyat Sthitiban—Land 
not shown to be agricullural—Stalus of the “tanant—Construction of 
lease—Right | ta share compensation money, under Land Acquisition 
Act. | 

Where a kabulial recited that a certain anoual rent was fixed in a lump 
and that rent was to be paid in four equal Kists and that the tenant on 
agreeing to pay such rent was taking settlement of land as he was pre- 
pared to live on the land asa tenant (eat Sica qati ofaa SISAN) and 
further contained the terms ‘without your permission I shall not be 
competent to cut down any trees that are or will grow on the land. You 
may cut down any trees for your requirements........ Nor shall I acquire 
any right to transfer by way of gift or sale or any other legal right” t 

Held, that the Kabullyat did not create anything--more than a tenancy- 
at-will and that the tenant was not entitled to any share of the compen- 
sation money awarded in the Land Acquisition proceéding. 

Obiter: If the other terms of the document indicated that a permanent 
tenancy was intended to be created then the fact that no definite term 
was mentioned in it would lead to the presumption that the intention of 
the parties was to create a tenancy which would enure during the lifetime 
of the lessee. Luxman Chandra Mistry v. Charu Chandra 

- Mitra ane w 111 

~ holding under a ‘particular landlord ika landa belêngtag' to 
another landlord, when can plegd” imitation against the latter.: + “980 
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Adverse possession se pe 177 
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Tenant in a rent sult, if can plead that the plaintiff Is not his landlord. buta . 
„third person is; see Suit for rent ve tes 38 
=m or landlord, if and when can question the valuation roll prepared 
‘under the Cess Act on the basis of record-of-rights by the Collector— 


Entries In the record-of-rights erroneous ; ses Cess Ses or 203 
Tenant’s possession is the possession of hbis landlord—Land not possessed by _ 
tenant’s landlord ; see Adverse possession toe vee 177. 


Timo, not the essence of contract—-Recita] in sale deed, that if the vendee do 
not pay the amount kept with him by the vendor for payment to his 
mortgagee, within a date fixed, the sale will be null and void—Recital in 
the sale deed that the vendor received the entire consideration money ; 





see Contract of sale wins ies 436 
Title acquired by adverse possession is limited to what has actually been 

‘possessed ; ses Adverse possession l 654 ga 177 
acquired by adverse possession of minerals lying in different stratas or 

seams ; sza Adverse possession aoe NY 177 





by Adverse possession—Constructive possession in favour of wrong- 
doer ; see Adverse possession ; aes ee an NT 
Tomer Bhoge Dakhali Jami; sse Gift i a 99 
Trade Unions—The Indian Trade. Unions Act (XV1 of 1926), Sections &, 
11(1)~ Appeal from order of Registrar of Trade Unions to register a 
Trade Union —Duties of the Registrar while considering an application 
for registration of a Trade Union—Indian Criminal Law Amendment 
Act, (Section 16)~Unlawful association. 
If in refusing an application for registration of a Trade Union, the Registrar 
relies on any document, the Registrar should give the applicants for 
registration some notice thereof or some opportunity to them for dealing 
with the statement contained therein. | 
The duties of the Registrar are to examine an application for registration 
of a Trade Union and-to look at the objects for which the Union in 
question has been formed. .[f the objects of the union are as set out in 
the Act and do not go outside the objects prescribed in the Act and if the 
requirements of the Act have been complied with, the Registrar has no 
option but to register the sime. 
The mere possibility that the union may at some time be declared an 
unlawful association under section 16 of the Indian Criminal Law Amend- 
ment Act, is no ground for refusing to register the same. @ 
The office of the Registrar of Trade Unions is one created by the slatute of 
1926 and the functions which the Registrar has to perform are prescribed 
by that Act. : 
Per Harold Derbyshire, C. ¥.: Appeals from the order of the Registrar 
of Trade Unions should be dealt with by a single Judge sitting alone on 
the Original Side of the High Court, so that it may be possible to record 
evidence, if necessary. l l 
Quare: -Whether an appeal to the High Court from the order of the ° 
Registrar of Trade Unions refusing to register a Trade Union under 
section 11 of the Indian Trade Ynions Act, 1926, should be dealt with 


wy 
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by a Single Judge on the Onginal Side or by two Judges constituting nu 
appellate Bench. i 

Par Costello, $2: The provisions of section 11 (3) -of the Indian Trade 
Unions Act indicate that an appeal under the Act should come up before 
a Judge sitting on the Original Side, who is to deal with the matter in 
the same way as if he were trying a suit under the-Civjl Procedure Code. 
In re Inland Steam Navigation Worker’s Union ‘ee 

Transfer, order of—Retrial order—Retrial to take place in a Court in which 
the accused loses his right to a trial by jury~Criminal Procedure Code 
(Act V of 1898), Secs. 423 (b), 526 (e) (ii) or (iti). 

The accused were tried at Karachi. before the Additional Judicial Com- 
missioner of Sind and a special jury of nine jurors. The convicted ‘men 
then appealed to the Court of the Judicial Commissioner under section 
410 of the Code of Criminal Procedure of 1898. The appeal was heard 
before the Judicial Commissioner and one of the Additional Judicial 
Commissioners. They differed and under the powers of section 9 (a) 

‘of the Bomhay Act the matter was referred by the Judicial Commissioner 
toa third Judge, who passed the following ` order :- 'I set aside the 
convictions and order a retrial of all the appellants, ‘and I further order, 
under the provisions of section 526 (e) -of the Criminal Procedure Code, 
that the case be transferred for trial to the Sessions.Court of Hydrabad, 
and there be tried by: the Sessions Judge or one of the Additional Sessions 
Judges’. -His grounds were that all the present Judges of the Court 
had been associated with the trial in one form or another : 

Hald, that the order as made was a lawful ofder and: one which would not 
ordinarily be interféred with by the Board in the exergise of its jurisdic- 
tion in criminal appeals. 

That section 526 (e) of the Criminal Procedure Code did not apply as the 
case had first of all to be got back to some Court for trial, That was 
possible tu be done under section 423 (b). Under that section the Judge 
had the power to order a retrial and he had then to determine to what . 
Court it ought to go. 


An order which- directed that a case which had originally been heard 
before a jury should be reheard .before a Court without a jury, was an 
order that ought not ‘to be made unless it was justified by exceptional 

® circumstances. There was jurisdiction to make it but that it had and 
was likely to have, a- very serious effect upon the rights of the accused 
and his privilege which he had previously sa oa of trial by a jury he 
ought in general to retain. 


If the circumstances ceased to ‘exist, so that thera. was available a Judge 
of the Judicial Commissioner's Court, who was in no way committed to 
the case, and who had not expressed an opinion about it, it would be 
proper that, if application be made for a transfer from the Court to 
which it had been assigned, namely, the Sessions Judge at Hydfabad;- 
back to the Court of the ‘Judicial Commissioner, that application ought . 
to receive the very serious consideration, and favourable consideration, 
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Transfor—Contd ). 
if possible, of the Court to whom the application was made, That 
power was given under section 526 (e) (il) or (ili) of the Code of 
Criminal Procedure. Hariv King-Emperor saa 

Transfer of Property Act. Sec. 7—Actionable claim - _Right to get a 
definite sum out of the provident fund fromthe Dacca University ; see 
Suit, if maintainable tas ane en ae oe 

— , Sec 31—Court, if can give relief to a 

purchaser who fails to make payment.of the purchase price or part 

thereof, by the date agreed upon on the contract of sale; ses Contract 
of sale , vee aa yo eae 4 ase 

—, Sec. teuda condition —Recital 

in sale deed, that if the Vendee do not pay the amount kept with him 

by the Vendor for payment to his mortgagee, within a date fixed, the 
sale will be null and void—Contract of sale and act of transfer embodied 
in the same deed ; see Contract of sale 














~ 
Serene SAM ga nean aa 











ave 


= memes ort oon, SEC, Zr ustration daa trang- 
fer sabenan resolved ; ses Contract of sale 








tap 


« mme —— y Sec, 31, scope of : see Contract of sale so 
= rene ary Sec. 53—Suit by a creditor for a declaration 
that a certain property is attachable-and saleable in execution of decree 
in his favour is not a suit by a creditor for avoidance of transfer ; see 
Suit, maintainability of ‘i 
ene -—=—, Kas amended) Sec. PN by a creditor 
to avoid a transfer—Civil Procedure Code, O. I.R 8 to be complied 
with ; see Suit, maintainability of .., ate NY 
—, Sec. 53, Reliel wi cannot be claimed, 
if suit has not been brought according to law as laid down in this section ; 
see Suit, maintainability of ey “ay 

+ eames Sec, 58 (e}—Essentials of English mort- 
_ gage ; see Mortgage bes aug sia aas ki 
-= Sec, 58 (e)——Mortgage, if English mortgage 
— Liability for rent or royalty could not be fixed on mortgagee; see 
Mortgage ree | sis ese . 





—— aaa 


























renee ak 





- 














el 


<<< tee mn =, Sec. 107, if applies to Kabuliat in respect of. 


agricultural land ;~se# Rent suit ae er in 
ee narang SEC, 136—-Assignment of provident fund 
money to a legal practitioner ; see Suit, if maintainable wig ase 
Transferee, sale by, of non-transferable holding—-Recognition of transferee 
by landlord as tenant—Transferee transferor, if tenant ; ses Non-trans- 
ferable holding te a i Ti 
Trial, bar of—~-Complaint, dismissal of, under ection 247 of ‘the Code of 
Criminal Procedure (Act V of 1898)—Criminal Procedure Code, 

Sec. 403~'Trial’—Trial in a summons case, when begins. 


Per Curiam: An order of acquittal under section 247 of the Code,of 


Criminal Procedure operates as a bar to a second trial on the same 
offence. 


a 


et 


PAGE, 


359 


436 


436 


436 
436 


548 
548 


548 


147 
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Trial—(Conéd.). 

Per Lort-Williams, F. : "A trial in a summons case commences when the 
Magistrate takes cognizance under section too of the Code of Criminal 
Procedure 

Per Fack, K.: Apart from section 403 of the Code of Criminal Procedure 
ordinarily an order of acquittal bars the trial of an accused for an offence 
of which he has been acquitted. The only cases.in which there may be 
some doubt as to the effect of an acquittal-is where the accused is acquit- 
ted owing to the absence of the complainant-on a date not fixed for 
hearing or where the complainant had no notice of an adjourned date. 
Bhupati Bhusan Mukherjee v. Amio Bhusan Mukherjee _... 

——-——, if can be held jointly—Accused, after he has retracted hls confession, 
if to be tried* subsequently to the trial of persons with whom he-was 
alleged to hive conspired : see Non-direction ; ae a 

, by jury--Discretion of Judge to reject a confession. as being not made 
voluatarily ; see Non-direction wie si 
, in a Summons case, when commences ; seë Trial, bar of ... pe 
Trust, which cannol be created directly, if can be created indirectly ; see 
Rule against perpetuity eer 
Uncertified payment or adjustment can i pleaded i ina proceeding ies 
QO. 21 R 16 of the Code of Civil Procedure ~ Assignee, if ee of’ 
judgment-debtor ; see Execution ove 
Uncorroborated admission of respondent. in matrimonial cases, if can be 


~ 








‘ 


relied upon by Court ; see Diyorce ...: : w 
Unregistered instrument creating tenancy in pangani of ag alip land, 
inadmissible in evidence; sea Rent suit bare ie ea 


Unstamped, promissory note, suit on—Suit can hé Sali on original 
consideration—Independent express contract prior to execution of such 
a promissory note not needed ; ‘see Promissory note, unstamped A 
Vakalatnama,—Authority of pleader .to present plaint, if can be given 
orally—Omission by plaintif to sign Vakalatnama— Presentation of 
plaint without such written authority, if and when can be condoned by 
Cou: t— Paint if to be taken af ihe file if the defect ts mot cured - Sud 


sequent signing of the Vakalatnama without reference to Court if can 


be allowed—Civil Frocedure Coda (Act V of 1908), Order 3 rule 4. 

A question of limitation wrongly- decided cannot-be interfered wi h in 
revision. by the High Court, 

The presentation of a plaint by a pleader with a painted vakalatnama 


without the signature of the plaintiff but accepted by the pleader isan 


irtegclar presentation and it can be regularised in one manner only i. 4. 
zi by an order of condonation passed by the-Court. The plaintiff has to 
make an application pointing out the defect giving reasons as to why. 
the defect crept in and asking the Court to allow him to femedy it. If 
the Court grants such application the plaint must be taken to have been 
presented duly on the date it was In fact presented but if such application 
_ is refused the plaint has to be taken off the file. =~ ao Ki 


A party should not be allowed to urge that, he himself has Put the thing 


316 


264 


534 


545 
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PAGE, 
Vakalatnama ~ (Contd ). f 
in order by altering or correcting the record himself without reference 
to Court, ; 
The fact of the authority of a pleader to act on behalf of a particular person - 

can be brought to the notice of a Court in one manner only ê. 4, by -, 

showing a written authority filed in Court as prescribed by Order 3 

rule 4 of the Civil Procedure Code. Such power cannot be given orally. 

So when a plaint is presented without any such written power it will be 

taken to have been irregularly presented and unless such irregularity is 

removed by condonation of the Court it should be rejected. Chandra 

Kanta Hazra v. Rajani Kanta Das sé ‘as i 277 
» not signed by plaintiff at the time of presentation of plaint 

—Subsequent signing of Vakalatnama without reference to Court, if can 

be allowed ; see Vakalatnama ave s. ses es 277 
Valuation, roll prepared under the Cess Act, if ultra vires—Valuation roll 

prepared on the basis of record-of-rights—Part of the entires in the 

record-of-rights erroneous ; se¢ Cess ase see 303 
Value of the chances of reversion—Tenant holding rent-free right in certain 

non-agricultural and homestead Jand—~Several transfers without inter- 

ference--Everything pointing to the permanency in the character of i 

the holder ; see. Compensation seo ons 247 
Verification of plaint—Registered Company—Verification by secretary— 

Verification authorised by memorak dum of assoctation~ Such, verifica- 

tion, tf to be accompanted by afidavit— Civil Procedure Code (Aci V of 

1608), Orders VI Rules 14 and J5 and XXIX R.1. 

A verification of plaint, verified by the Secretary of a Registered Company, 

which was authorised by its memorandum of association is valid within 

the requirement of Order XXIX Rule 1 of the Code of Civil Procedure 

‘and no affidavit is required in such cases as is required by the provisions 

of Order Vi: Rule 14 òf the Civil Procedure Code: Laxmi Bhander, 

Ltd. v. Purna Chandra Dutta Banik Tr s. 477 
Wakf of Government Promissory Notes, if valid ; see Taluqdar ae 386 
Wife, mother or grandmother does not become the owner of a share given 

to her by a preliminary decree on partition until the division is actually 





4 


rmade—Mitakshara School ; see Hindu Law eee yah 453 
Will, if can be superseded by a subsequent family arrangement among heirs 
and acted upon—Duty of probate Court. a ‘ 


A family arrangement made amongst the sons of a testator and acted upon 
by them in supercession of a Will left by him will prevail against the 
terms of the Will and will be valid and binding among the parties though 

„such arrangement is made verbally. 


It is the duty of a probate Court to see whether a Will is genuine or not 
and the question whether such will is superseded by a subsequsnt family 
' arrangement or not is a question not strictly for the probate Court. h 
Gopal Chandra Adak v. Hari Mohan Adak eos vy 380 
Will, whether superseded by a subsequent family arrangement, is a question f 
not strictly for the probate Court ; see Will pané see 380 
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Will, can be superseded by a subsequent family arrangement made verbally 
among heirs and acted upon<-Such family arrangement is binding on 
the parties ; see Will one ae 

Winding up, proceeding—Sanction of the Court is the safeguard of the 
minority-—Court’s duty in according sanction--Unsecured creditors, who 
have or have not obtained decrees ; see Execution s sis 

Written statement, statements contained in, are admissions ; see Suit, malin- 
tainability of ia so. 

statement, statements contained In, cannot create estoppel; see 
Suit, maintainability of sue A 

Wrong-doer, possession of, over part of any immovable property, when 
constructive possession of whole ; see Adverse possesion yah 
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NOTES OF CASES. 
Keshavlal Tribhovan v. Adhyam Maganlal. 1993. 


Transfer of Property Act, Secs. 105, 108 and rog—Lease—Morteage |. LR, $8. Bom, 327 
by lessee— Whether mortgagee liable to lessor for rent—Doctrine of (E, 

privity of estate, if applicable in India. 

Defendants Nos, 1 to 8 had executed in favour of the plaintiff 
(respondent) a lease for 30 years, agreeing to pay an annual rent of 
Rs. 325.. Thereafter, the lessees mortgaged the lease-hold property 
to defendant No, 9 (appellant) under a san mortgage with posses- 
sion, but continued in possession as a tenant under the mortgagee 
by a fresh agreement, The mortgagors having subsequently. sold his 
interest to the mortgagee, the plaintiff sued the latter for rent. - 

“The question was whether. the mortgagee was liable for rent for the 
period during which he wasa mere mortgagee of the lease-hold 
property, i` e., prior to the sale : 

. Held (per Beaumont, C. J., Tyabji and N.J. Wadia, JJ.) that the 
mortgagee was not liable, on the grounds—{r) that it was doubtful © 
whether the English doctrine of privity of estate was applicable in 
India. Under the English law, an assignee of the leasehold is 
liable on the covenants running with the land on the principle of 
privity of estate.. Privity of estate depends not upon the assignee 
being in possession, but upon the whole term being legally vested 
in him, so that there is direct privity of estate between his estate and 
the reversioner seeking to enforce the covenants. In India, firstly, 
under section 103 of the Transfer of Property Act the lease itself 
passes no estate but only a right tə enjoy the-property. Then, is x 
Secs. 108 and rog which refer to a transfer of the interest of the 
lessee, preserve the liability of the lessee notwithstanding the assign- 
ment, agi are silent about any liability of the assignee. The 
doctrine of privity of estate thus seems to be excluded. 

Monica vy. Subraya (1) and Ardeshar v, K. D., & Brothers (2) 
doubted. 

' (2) Even if the doctrine applied, the AAN in question was 
ananomalous mortgage under which there was no transfer of the 
estate of the lessee, so asto make the mortgagee liable for rent 
payable under the lease. 

D. B 


(1) (1907) L L. R. go Mad. 410, (2) (1925) 27 Bom, L. R. 553: 


|“ 
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ce Rameshwar Lal v. Butto Kristo Rai. 


I. L. R. 13 Pat. 366. Rent, suspension of, on account of dispossession by landlord—When 
mn justified—Case for a proportionate reduction of rent, when 
arises. 

The plaintiff is the usufructuaty mortgagee from the landlord of 
the defendant lessee, and as such entitled to collect rents. The 
rent was originally fixed at a certain sum, but subsequently, the 
defendant was dispossessed of one of the leased villages, apparently | 
by his consent, and he continued to pay a reduced rent on that 
account to the landlord. The present - suit is brought by the 
usufructuary mortgagee to recover the reduced rent : 

Held, (per Khaja Mohamad Noor and Agarwala, J].), thata 
case for apportionment of rent was made out and the plaintif was 
entitled to succeed. The doctrine which entitles a tenant to suspend 
payment of renton eviction is a doctrine..of common law of 

. England which has been introduced in India asone based on 
justice, equity and good conscience. It is based on the ground that 
it is the duty of the landlord to allow peaceful tenure of lease tp 

“ his tenant and if he does any act which disturbs that possession the 
public policy requires that the landlord must sufter the penalty and 
that he should be deprived of his rent for the period during which 
he keeps his tenant out of possession of the leased property. It 
applies to cases where the rent is lump rent and every bit of the 
leased property is liable for that rent. There are, however, certain 
exceptions in which on equitable considerations the Court will allow 
apportionment of rent and give a decree for that portion which is 
in possession of the tenant, It is settled that to constitute eviction 
at law the lessee must 'establish that the lessor, without his consent 
and against his will, wrongfully entered upon the premises, and 
evicted him, and kept him so evicted. In order to justify a total 
suspension of rent, the entry by the lessor must be tortious,~~of 
such a nature as to give the tenant a cause of action in the Courts 
of law. An entry by arrangement with, or with the consent of, the 
lessee is not tortious. In such a case the landlord is entitled to 
a propottionate rent, 

_ Upton v. Greenless (1) distinguished. 

Abhkoya Charan vy. Hem Chandra (2); Gopanund v. Lalla Gobind ~ 

Pershad (3), referred to. 


D, B 


| 41) (1885) 1 Jur. N. S. 108g. : i om 
(2) (1929) 49 C. L.-J. 595; 33C. W. N, 715. 
(3) (1869) 12 W. R. 109. 
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REVIEWS- et baga 


The’ Factories Act, by A. S. Srinivasa , aoe Advocate, oe 
‘Madras, published by the Law Printing. : Bols, Mount Road, : 
Price Rs.. 3/8: ee A Ea ee et MBA, - 

_ The necessity of codifying.the law oe labour in ERE l 
was-first felt, when..a number of textile factories ‘were started in 
this country in the latter part of the roth century. and since then: 
various enactments, whether sof an original character, or by way of 
amendments, . were passed in order to keep ` pace with the progress 
of time and the changes of circumstances. | The economic and 
industrial conditions of_.the coun try were greatly upset as a sequel 
of the Great War and questions relating to them are slowly under- , 
going a gradual adjustment necessitating a. sifting . reconsideration , 
of the labour problem., The. Factory Act of 1934 amending and 
consolidating the.,earlier enactments on the: subject, is the first 
response to. this urging demand and the further, amelioration of 
the Jabour conditions, of this country very much depends on the 
successful working of this Act. So the matter of F ‘factory law, when 
thousands. of factories, mills and mines are working around, us,, 
ought-not to go without the dug share. of popular attention which 
it deserves, and Mr. Ayyar has our hearty congratulation for- 
attempting to , popularise. 4 by, publishing an: ‘annotated e edition of 
the ‘Act. THe book contains" quite’ a ‘storehouse? of: informations 
Which | might ‘help a proper ‘understanding, and” consetuently, ` © 
right application, of the difterent provisions made By ‘the Legislature. 
In'an anxiety :not to confuse the: layman thé learned. author ‘has 
not overloaded his :notes with - too. many - decigions, but: we > fear, 
this reticence :on his :part will not be very much : | appreciated by. 
the members, of ‘the legal. profession. -Eyen, the lay dabblers in 
law leave the ultimate solution of their difficulties to lawyers and 
therefore to: keep the lawyers unequipped with all the relevant Cage. 
law’ is* e to apan the A application of the Pant 


kera ewer m’ ear 
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to concrete casee, For this 1cason the popularity of the book | 
may sufter in the long run and we draw the learned author's atten- 
tion to this aspect of the matter. In all cases of commercial 
legislation the curresponding English statites aflord a real guidance 
in construing the law andthe learned author has happily enough 
given extracts from. the English Factory and Workshop Act under 
the corresponding sections of the Indian Act at many places. In- 
the appendices we find the Factory Rules with forms, of some of 
the Provinces only, whereis in order to make the book useful all 
throughout the country, the Rules of all the Provinces stould 
have been given. The get-up of the book is quite Perey: and 
its price is undoubtedly’ moderate. 


The Law of Promissory Notes ‘ by T, R. Venkatesa Aiyar, 
Advocate, High Court, Madras; printed at the People’s Printing 
and Publishing House Ltd., Madras, Third Edition, 1935. Price 
Re. 4-8. - T ; < 

Thé usefulness of this small handy volume has been sufficiently 
demonstrated by the fact that-it has already passed tbrough several 
editions in quick succession. Since its ‘first appearance in the’ 
market the book has been in constdnt use aH over the country 
and we have had many occasions to call it in requisition, and- 
have always found it reliable and dependable. The notes are 
fairly exhaustive, but at the same time concise and lucid. In 
recent times there have been certain’ legislative changes in -the 
Negotiable Instruments Act rendering the earlier editions- of the 
book practically obsolete ‘and therefore the present revised edition ; 
incorporating all latest amendments and decisions is expected to 
have a ready sale. “The publication maintains its usual reputation 
and perhaps that is all that need be said about a book which ` 18 
known to everybody. . ! 


The Patni and Revenue Sale Laws by Kumud Nath’ 
Bhaumik, published by Eastern Law . House, 15, College Squarg, 
Calcutta, Price Ra, 5. 


_. This combined publication of the two. most important sale-laws 
of this Province is most welcome at. this point of time when all 
the -earlier . publications on the subject have gone into. disuse 
through obsolescence, and the members of the legal profession are 
everyday keenly feeling the-absence of a suitable publication giving 
them all the up-to-date amendments of the law and judicial decisions, 
The annotations in the book seem to have been prepared with 
meticulous care as all the available informations on the subject have 
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been laid under contribution practically without any dtnidsion, It, is 
gratifying to’ note that not only the recent legislative changes have 
been incorporated in the book’ but also the judicial decisions on the 
new provisions have:been duly noticed and-we may refer to the case 
Of Srigovinda Chaudhury, reported in 59 C. L. J. 441, in this con- 
nection. The notes bear the impress of clear understanding of 
the legal principles and'sufficiently manifest a. direct acquaintance 
with the texts of the reports themselves, and if the condensed form of 
writing bad been essayed, we would have called them admirable, 
In points of precision and clearness of exposition, the readers will 
have no cause for‘dny complaint. The vernacular forms given in 
the Appendix will ‘prove’ serviceable. The get-up of the book 
leaves nothing more to be desired. eu 


‘  Byabahara Tatwa, Part I, by Anil Chandra Gangopadhaya, 
Advvucate, published’ by” the ' ntho from 58, Hindusthan Park, 
Ballygunge, Calcutta, 

‘This is the first part of 4 thesis which the learned author 
intends to write ch what may be called the science of law. Law 
is a very comprehensive term and various definitions of it have 
been offered’, by different writers and thinkers, but -owing to 
difference’ in the standpoints from which’ the philosophers have 
approached the question, no unanimity of conception has as yet 
been reached, but all the same there is much common ground 
between the divergent notions on the subject and that has rendered 
it possible for ane man’ to “speak about it in a form which is 
intelligible to another. The first part of the learned author’s 
intended dissertation has -been given in this small brochure and 
been devoted to the topic of the origin and objective of law. The 
learned author starts with the metaphysics of the subject and 
gradually goes through the different stages of the evolution of the 
conception of law. By law he understands the sum-total of the 
Divine principles which guide, control and regulate the whole 
universe, but for bis present purposes he does not concern himself 
with the broader aspects’of the subject, and confines himself only 
to that part of it which deals with question of regulating human 
conduct and activities in relation to society. The subject is, in its 
very nature, very abstruse and confounding, but the clarity of 
conception, which the learned author evidently ‘possesses has 


helped him in placing his expositions in a form which even a man 


of average education and culture will appreciate and follow. One 
most striking factor of the book is. that it has been written in 
Bengali and yet in no part of it any ccnfusion of ideas has resulted 
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from want : of suitable - expressions, The, learned author.. has 
rendered a distinctly meritorioys service to the cause of his mother 
tongue by demonstrating to the external’ world that the. inherent 
genius of the Bengali. language i is not at all unsuited for being used 
as a;medium: of communication for even the -most, complex ideas 
of the human mind,- The entire dissertation displays remark- 
able power of ratiocination and absolute perspicuity of concep- 
tion.. Whatever the: learned author has wanted, to say, he 
has said in a singularly transparent manner, so- that no reader 
will require to read the same passage twice over in,- -order to gather 
his meaning.’ We do not agree with everything that he has said 
in his book, nor we do accept his analyses or syntheses of the ideas, 
but that does not take away from the. merit -of the book. . He 
has treated his subject in his own way and has. always given very 
cogent , reasons for the views he has ‘maintained. Other people 
may, no doubt, think differently from him, but his ways of looking 
at things, deserve consideration and ought to ‘stimulate thinking i in 
others. His main endeavour has been to establish that the sole 
objective of law is to maintain social order and the form it has 
taken ig the ‘result of experience of ages. , In that view, he is 
undoubtedly substantially correct. The mode of presentation of his 
ideas and reasonings is simply fascinating and his style extremely 
‘refreshing and delightfui. We would be looking forward with eager 
expectation for further cevelopments of his thesis in near future, l 
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HIGH COURT RULES. 


The following revised rules published in the 
Calcutta Gazette with the Courts notification No. 
17008G., dated the 28th August 1985, are in force 
with effect from the 11th November 1985. 


Preparation of Paper-books. 
Part I.—GENERAL. 


1. The printing of Paper-books shall-bs i in accordance with the 
following directions :— 

(a) The Paper-books shall be printel in the form known ag 
demy quarto, i. to; 54ems (or 9 inches) in length’ and 42ems Aor 7 
inches) in width ; 

(5) The size of the paper used shall be such that the sheet, 
when folded and trimmed, will be rr inches’ long and 8% 
inches wide ; : 

(c) The type to be used in the text shall be pica types but long 
primer shall be used in printing accounts, tabular matter and notes ; 
~ 44) The number of lines in each page of pica type shall be 47, 
or thereabouts, and every tenth line will be numbered in the margin, 
i. ¢., the tenth line will be numbered 10,- -and the second tenth line 
40, and so On. 

-2. “ Editing” the Paper-book includes—: 

(i) Collecting and arranging the papers required for inclusion 

in the Paper-book ; 
_ (ii) Examining and comparing proofs, or when several copies of 
a typed Parer-book are prepared, examining and comparing such 
copies (other than the first copy) with the origifals or authenticated 
copies of English papers or translations where the rules provide for 
translations ; 
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(iii) The preparation of title pages and indices, 

(iv) The general supervision necessary to ensure the accuracy of 
the record and compliance with the provisions of the Appellate Side 
Rules with regari to the preparation of Paper-books, 

Note — The repetition of unnecessary titles in the decument 
should be ayoidej and formal portions of documents omitted. 

3. Every Paper-book shall have attached to it a fly-leaf in the 
prescribed form, ani giving the particulars required by Rule 42. 

4. In urgent cases, upon good cause being shown, the 
Registrar may allow any party to put in such number of typed 
copies of the Paper-book as he may consider necessary. 

Exception—In an appeal from original order,which is to be 
heard under Order XLI, Rule 11, Civil Procedure Code, no Paper- 
book shall be prepared unless and until an order for the service of 
notice on the respondent has been made. |. 


5. There shall be inserted at the end of one copy of the Paper- 
book prepare in every case, a statement in form No, P. B. 26 of 
the Appendix in which shall be specified each item of the cost 
incurred in its‘preparation by the Appellant, and the Respondent, 
respectively, A copy of the statement shall be served on the party 
himself by registered post with acknowledgment due, the cost for the 
same being included in the estimate and deducted from the Initial 
Deposit, 

6. In the case of Appeals, other than Appeals from Appellate 
Decrees, any surplus remaining after deducting the costs actually 
incurred by each party from the amount deposited with the 
Accountant of the Court, may be refunded upon request to the 
party by whom the deposit was made, or to the Advocate entitled 
to act for such party. f 

7. The costs incurred in the preparation of the Paper-books 
shall be costs in the Appeal, unless as to the whole or any portion 
thereof the Court which hears the Appeal shall otherwise direct. 

8. No order shall be passed exempting any Appellant or 
Respondent from the operation of the whole or any part of the 
Rules of this Chapter, or no special order shall be made as to any 
matter with which these Rules are concerned, except upon appli- 
. cation duly stamped with a Court Fee of Rs, 2, setting forth 
sufficient ‘grounds, x 

An application for enlargement of time for the doing of any act 
required to be done under these Rules shall ordinarily be made 

before the expiry of the prescribed time ; 


Provided that, if it is deemed necessary, order may be passed 


$ 


Pa 
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directing an affidavit to be filed in support of the eer for 


extension of time. 
Note—In case any affidavit to be used under this Rule is sent 
from Muffasal, and is in the vernacular, it shall be accompanied by 


. an English translation certified to be correct = an Advocate ora 


Translator of this Court. 

9. When these Rules direct or allow any act to be done by, or 
any notice to be given to, an Appellant or Respondent, such act 
may be done by, or such notice given fo, the Advocate. 

PART IL.—APPEALS FROM ORIGINAL DECREES. 


A— General. 


10. On réceipt of the record from the lower Court it shall be, 


“the duty of the Registrar to see that the Paper-book in an appeal 


from an Original Decree for the use of the High Court at its hearing 
is prepared in accordance with the directions pen in the following 
Rules : - 
Prcvided that the Registrar or the Division Court having juris- 
diction over any particular Group may, for sufficient cause shown, 
pass any special order regarding the preparation of the Paper-book 
of any particular Appeal belonging to that Groups 

11. Part I of the Paper-book shall contain the following 
papers :— 

(a) The ie 

(5) Written statement of parties ; 

“ (¢) Examination of parties or their agents, ‘ele, ; j 

(d) Injunctions ; h 

(¢) Orders of attachment, etc.. (if any), obtained before 
judgment ; i 

(f) Issues framed (if any) ; 

(g) Depositions of witnesses for plaintiff ; 

(A) Depositions of witnesses for defendant ; 


e (i) The juigmeitand the decree or order from which the 


appeal is preferred, exclusive of schedules ; 

(j) Memorandum of Appeal 

In this part shall also be included the following. papers wien 
their inclusion is necessary -for the purpose of the Appeal, provided 
that the Registrar, may upon application being made to him direct 
that any paper or part of a a a shall not be included in 
this part:— . i ; 

(a) Order- -sheet ; 

(4) Schedules (if any) ; . 
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(c) Report of Commissioners (if any) with maps, depositions, 
etc., annexed ; 

. (1) Any other paper, other than an exhibit, on which the dect 
-sion of the Appeal depends. -~ 

Part I shall also contain an Index which shall be drawn up in 
accordance with the provision of Rule 48 (ii). 

Part II of the Paper-book shall consist of exhibits, 

iVote,—No finding or conclusion in the decision appealed from 
will be permitted to be challenged at the hearing of the Appeal 
unless the material on which such challenge is based is included in 
the Paper-book. 

12. Upon receipt of the records the Officer in charge of the 
Judicial Department shall serye a notice on the Appellant requiring 
him to prepare and deliver to such Officer a list of all papers (other 
than those mentioned in the first paragraph of Rule 11 above) upon 
which the decision of the Appeal depends and which the Appellant 
desires to be include] in Parts I and II of the Paper-book at his ‘ 
expense. This list shall be called “ The......Appellant’s List.” and 
shall be divided into two parts. Part I shall contain papers other 
than exhibits and Part II shall contain the exhibits. 


13. Such list shall be in form No. M18 of the Appendix, 

Printed copies of the form of this list will be ‘supplied “to the 
parties or the Advocates entitled to act for them, free of cost, on 
application to the Forms Clerk, 

14. ‘There shall be entered in such list all documents on which 
the decision of the Appeal depends : 

Provided that if it is necessary only to print a portion of any 
particular document for the decision `of the Appeal the relevant 
portion shall be specified : 

Provided also that ordinarily a long series of documents such as 
accounts, rent-rolls, etc., shall not be printed in full but the parties, 
or their legal agents, shall agree to short extracts being printed, if 
necessary, in tabular form. . 

15. In Part II of this list the exhibits should retain their 
original numbers with the proper page numbers attached, the 
documents should be arranged, as far as suitable, in chronological 
order, mixing plaintifl’s and defendant’s documents together when 
necessary but in all cases documents relating to the same series, or 
to the same subject (¢. g., a series of. correspondence, or proceedings 
in a suit other than the one under appeal) should be kept together. 
A correct and full description of such documents must be given, 

16. The Appellant shall, within three weeks after service of the 
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notice required by Rule 12, deliyerto the Officer in charge of the 


Judicial Department his complete list Prepared in accordance with 
the above Rules. 
Applications for enlargement of the ‘time silowed under this 


-Rule shall ordinarily be made before the expiry of the prescribed 


time, shall be duly stamped with a Court Fee of Rs. 2 and shall set 
forth sufficient grounds in support of the application, 

17, Onreceipt of the list of the. papers to be included in 
Parts I and JI of the. Paper-book at the expense of the Appellant, 
the Officer in charge of the Judicial. Department shall cause to be 
prepared estimate; of the cost of the preparation of Parts I and II 
of the Paperbook, i 

T2. As soon as the list is delivered to the Officer in charge of 
the Judicial Department by the Appellant, the former shall, if the 
Respondent enters appearance on or before the date mentioned in 
the notice under Order XLI, Rule 14, Civil Procedure Code, give 


-notice of such delivery to such Respondent. If the Respondent 
- fails to enter appearance on or before the date mentioned in the 


notice under Order XL', Rule 14, and if it shall appear that the 
said notice has been duly served on such Respondent, he shall not, 
without the leave of the Registrar, obtained: upon an application 


-(unstamped) filed simultaneously with the Vakalatnama explaining 


the delay in appearing and asking for notice of the Appellant’s 
list, be entitled to file a list of papers for insertion in the Paper-book 
under Rule 20. 

19. Every Respondent, who has sintered appearance, shall be 
entitle d to inspect the Appellants- list and, at his own expense, to 
obtain a copy of the whole or of any portion thereof. 

20. Every such Respondent shall, within three weeks after 
service upon him of the notice required by Rule 18, deliver to the 


- Officer in charge of the Judicial Department a list in duplicate in 


form No. Mrg of the Appendix of the papers, other than those 
inserted in the Appellani’s list, and relevant to the subject matter - 
of the Appeal, to which’ such Respondent desires that. reference 
shall be made by the Court atthe hearing of the Appeal and 
which shall be inserted in the Paper-book at such Respondent’s 
expense. - Such list shall be termed “ The Respondent's List ” and 
shall be divided into two parts like the Appellant’s List (Rule 12). 
21. The Officer in charge of the Judicial Department shall 


_ within fourteen days after.the delivery by the Appellant and the 


Respondent of their lists, respectively, make and deliver to the 
Adyocate for such Appellant and to the Advocate for such Resporr 
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dent separate estimates of the cost of preparing their portions of 
the Paper-book. in form Nos. Nr4 and N16, respectively, of the 
Appendix. Copies of the estimate shall be served on the parties 
(Appellant and Respondent) themselves. by registered fost with 
acknowledgment due, the cost for the same being included, in the 
estimate and deducted from the Initial Deposit. 

Every estimate for the cost of the preparation ‘of ‘the Paper-book 
shall include the cost of transcribing, translating and printing; etc., 
the documents mentioned in the first paragraph of Rule 11 above, 
; No revision of the lists filed by the Advocates of either party shall 
be-allowed after the estimates have been prepared and served on 
the respective Advocates, except under the orders of the Registrar 
to be obtained on an application with notice to the other side, “The 
application for revision shall be a verified one but if the revision is 
agreed to by the opposite party such application for revision need 
` not be verified. 

22. The Appellant and Respondent respectively: shall deposit 
with the Accountant of the Court the amount due on the estimates 
served under Rule 21 within the periods here specified— 

(a) The amount due for estimating, translating; and examining 
translations, after (in the case of the Appellant) deducting the 
amount of the Initial Deposit made under Rule 29 (7), Chapter V, 
within four weeks of the service of the estimate ; and 

(4) The whcle of the remainder within eight weeks of the 
service of the estimates, 

23. If the Respondent considers that any paper or - portion ofa 
paper which ought to have been inserted in the Appellant’s list 
under the provisions of Rule 14 has been omitted therefrom in 
violation of these provisions, he may, at the time of filing the 
-Respondent’s list as prescribed in Rule 20, and after giving notice 
to the Appellant of his intended application, apply to the Registrar 
for an order that such paper or portion of a paper be inserted in 
the Paper-book of the case at the cost of the Appellant ; 

Provided that if any such application by a Respondent is 
disallowed by the Registrar, such Respondent shall be at liberty, at 
that time, to pray for the inclusion of the papers mentioned in his 
application, in his list (that is, the Respondent’s List) at his 
own cost : 

Provided also that if the Respondent has entered appearance out - 
of time he shall not be permitted to pray for the inclusion in, or 
exclusion from, the Appellant’s list of any papers whatsoever, 

24. If one party objects to the inclusion of a document on the 
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ground that itis unnecessary or irrelevant, and the other party 
nevertheless insists upon its being included and the Registrar allows 
the document to be ircluded, the Order Book and List shall clearly 
indicate the fact that, and the party by whom, the inclusion of the 
document was objected to. 


25, The Registrar as well as the parties and their legal agents 
Shall endeavour to exclude fram the Paber-book all documents 
(more particularly such as are merely formal) that are not relevant 
to the subject-matter of the Appeal, and generally, to reduce the 
bulk of the Paper-book as far as practicable, taking special care to 
avoid the duplication of documents and the unnecessary repetition 
of headings and othet merely formal parts of documents, 


Note ( ).—Ordinarily, a long series of documents, such as 
accounts, rent-rolls, inventories, etc., should not be printed in full ; 
but the parties or their legal agents should agree to short extracts 
being printed as specimens, ; 


Note (2).—-Documents produced before the “Court of first 
instance, but not admitted in evidence, shall not be included in the 
Paper-book except under the orders of the Registrar obtained upon 
an application (unstamped) with notice to the opposite party. An 
Advocate desiring to refer to any such document at the hearing of 
the Appeal before the High Court shall, at any time before the 
hearing, serve on the Advocate for the opposite party a typewritten 
copy or a typewrilten copy of the translation, as the case may be, 
of any such document to which he desires that reference should be 
made, and shall also provide two such typewritten copies or type- 
written copies of the translation for the use of the Court. If he 
fails to do so he shall not refer to such document at the hearing 
and no adjournment of the Appeal will be granted on this account 
unless the Court otherwise directs. 


| 26, The Appellant’s and the Respondent’s lists shall each bear 
a certificate under the hand of -the Advocate for such Appellant or 
Respondent in the following form :— | 
I, A.B., Advocate for do hereby certify that 
I have carefully examined this list with reference to the provisions 
of Rule eg, Chapter IX of the Appellate Side Rules, and declare 
that inmy judgment it is necessary ‘to include in the Paperbook of 
the Appeal every document, or portion of a document, included in 
the.list in order to arrive at a proper decision of the Appeal. 


27. Ifthe Respondent does not enter an appearance or does 
“not deliver the list directed by, and within the time prescribed by, 
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Rule 20, and if no order be made under Rule 23, the Paper-book 
shall be prepared in accordance with the Appellant’s list. i 

28. When two or more Appellants or Respondents have the 
same interest in the Appeal, one set of list only shall be required 
from all such Appellants or Respondents. Appellants or Respon- 
dents having separate interests shall deliver separate sets of lists. 
In such cases the principle of Rule 32 shall apply. 

29. If any of the papers, which must be inserted in the 
Appellant’s List or in the Respondent’s List, was previously printed 
in a former Paper-bouk, the fact of its having been so printed must 
be stated in the list in which such paper is inserted. Such papers 
shall not be printed unless the Registrar otherwise directs : 

Provided that it shall be open to the Registrar to. direct that the 
party who refers to papers in a previous Paper-book shall, unless he 
was the Appellant in the previous case, pay the charge fixed for 
the sale of Paper-books from the Record Department for the use of 
the previous Paper-book. 

30. No paper in the record of the case, which is not inserted - 
in the Appellant’s or Respondent’s List, or ordered to be included 
in the Paper-book under Rule 23, and printed in the Paper-book of 
the case or in a previous Paper-book, shall ba referred to at the 
hearing of the Appeal without the special leave of the Court. But 
this rule shall not preclude the Court from referring to any paper 
to which it considers a reference necessiry for the ends of justice. 

31. Ifit subsequently appears that the amount deposited by 
either party to the Appeal is insufficient to defray the cost of pre- 
paring his portion of the Paper-book, or a supplementary Paper- 
book after remand, the Officer in charge of the Judicial Department 
sball estimate the additional amount required and shall give notice 
thereof to such party. Such additional amount shall be deposited 
by such party with the Accountant of the Court within two weeks 
after service upon him of such notice. No work inthe matter of 
the preparation of the Paper-book, which is likely to cost more than 
the sum deposited, should ordinarily be undertaken, until such 
additional deposit has been made, unless the Registrar shall 
otherwise direct. oe 


32. When separate Appeals have been preferred by different 
‘persons against the same decree, complete lists of the documents 
which the parties wish to include in the Paperbook shall be deli- 
verd by the parties to each Appeal. Common matter shall appear 
in one Paper-book only,’ the other Paper-books containing refer- 
ences to the pages of the .Paper-book in which such common 
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matter appéars. In such cases the Officer in charge of the Judicial 
Department shall, subject to the order of the: Registrar, apportion 
between the parties concerned. the cost of preparation in respect 
of matter common to allorany of the parties, The estimates for 
the cost of the preparation of Parts I and II of the Paper- 
books in such cases shall not be served on the parties until such 
apportionment has been’ made. This rule shall also apply 
when two or more separate Appeals are preferred in analogous 
cases, " l G 

33: If the Appellant fails’to deliver his list of papers in accor- 
dance with Rule 16, or if the Appellant or Respondent fails to 
make the deposit or additional deposit, required by Rules 22 and 
31, respectively, the Officer in charge of the Judicial Department 
shall lay the matter before the Registrar, who may, in case of 
default by the Appellant, ‘cause the appeal to be set down for 
hearing ; and the Court may, unless satisfied that there was reason- 
able ground for the default, direct the Appeal to be dismissed for 
want of prosecution or may pass such other order as may seem 
proper in the circumstances of the case, 


34. The Appellant shall within two weeks of the signing of 
the Vakalatnama authorising an Advocate to file the. Appeal, file 
with the Officer in charge of the Judicial Department a declaration 
duly signed by himself stating the name of the Advocate, duly 
qualified: under Rule 35, by whom his Paper-book will be pre- 
pared, either in accordance with Rule 45 or with Rule 49, and 
such declaration shall be noted in the order book of the Appeal, 
The declaration shall be in the following form.:— 


~ An this Appeal 1) wesicicsccaccscercevecscsencsocsevececcesecessvevveeteevess 
Appellant/Appellants; declare that the Paper-book will be prepared 
by ME aaa ang BEA ga ANG NGA A NE NGA ENAK NAN Ga aan „ an Advocate of 


this Court, who is duly qualified to ‘prepare Paper-books under 
Rule 35, Chapter IX of the Appellate Side Rules. 
pi 


The Officer in charge-of the Judicial Department shall there- 
upon make over.to the Advocate so named the duplicate copy of 
the Respondent's list filed under Rule 29, giving the Respondent . 
notice thereof.. l 


38. Any Advocate who has practised in the High Court for a 
period of three years, or who “has practised in a Muffasal Court 
for hot less ‘than three years and inthe High Court for not less 
than one year, shall be entitled to prepare a Paperbook under 
these rules, 
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Provided that a Division Court, on being satisfied, either on 
the report of the Registrar or otherwise, that any Advocate has 
been negligent, incompetent ; or careless in the preparation of 
a Paper-book, may disqualify such Advocate from preparing Paper- 
books for such period as to it may seem proper. | 


36. An Advocate duly authorised to prepare a Paper-book- 
shall be required to make a declaration in writing simultaneously 
with the deposit' under Rule 22 (a) to the effect that he will bim- 
self do ‘the translation work and, in the case of an Appeal valued 
under Rs, 10, 000, a declaration to the effect that be will himself 
also do the editing. The declaration shall be in the following 
form :— l | 

GA aa A Appeal AA A NAK E AE AGA AE NA E a NAN a NAN 
have been authorised by the Appellant under Rule 34 to prepiire 
the Paper-book in this case. I being eligible under Rule 35 to. 
do so declare under Rule 36, Chapter IX of the Appellate Side 
Rules, that I shall myself do the translation work (and the editing 
work)*. f 
37. (a) An Advocats authorised under Rule 34,’ who has 
filed a declaration under Rule 36, shall be afforded all reasonable 
access to the original record in order to enable him to make 
transcripts of- the papers and do other acts necessary to the 
‘preparation. of the Paper-book, bùt he shall .not. be entitled to. 
remove such original record from the Court’s office, Certified 
transcripts of the papers shall be furnished to him, if he so desires, 
upon payment of the usual rates. l 

(4) Such Advocates shall himself deal with the original 
records made over to him, and is hereby prohibited from entrus- 
ting them to the care of any other person. For the purpose of 
translating and copying documents in any case, he alone will 
be permitted to have access to the original record of such case. _ 


(c) Such Advocate shall be permitted to utilize the services. 
of one reader or Muharrir to assist him in such work, He must, 
however himself be present and continuously in possession of the 
records, and on his leaving the office, the records must be returned 
“to the Officer of the Court in charge, and the work of preparing the ` 
Paper-book must at oncé cease, the reader or Muharrir leaving with 
his employer. 

(d) In the'case of any Paper-book in which a map has to be 
inserted such Advocate shall bẹ allowed to utilize also the services 


*Strike out in the case of Appéals valued at Rs, 10,000 or over. 


? 
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of a draftsman, who will be allowed access to the records on the 
same terms as the reader or Muharrir. 

(ec) The Advocate filing a declaration under Rule 36 shall 
examine, at the time~-of filing such declaration, the lists and 
estimates prepared for the preparation of the Paper-book and, if 
he thinks that he requires the assistance of another Advocate or 
‘ Advocates for the preparation of the Paper-book, shall present a 
formal application to the Registrar stating the grounds upon 

‘which the. application is made, and the Registrar may pass a 
- special order after an examination of the actual requirements of 
the-case : 

Provided that every additional Advocate allowed shall . have 
already entered appearance on behalf of the Appellant ; be eligible 
under Rule 35 ; and comply with the provisions of Rule 36. 

The provisions of clauses (a) to (¢) of this Rule shall apply 
to all the Advocates thus - employed in the preparation of a 
Paper-book, and they shall be jointly responsible under the Rules 
of this. Chapter “for. the proper and Pn a a 0f the 
same. 

38. (a) The time within which the examination of ops auong 
should be completed is as follows :—- 

(i) When the Paper-book is estimated by the Officer in anigi 
of the Judicial Department to consist of not more than 700 pages— 
two weeks.; : 

(ii) When the- ANNA is estimated by the Officer in 
charge of the Judicial Department to consist of more than 100 pages 
_ but not more than 200 pages—three weeks ; 

-(iii) In any other casé—one month. 7 

(4) On the completion of the examination of the translations, 
but not before, and provided that-the translations have been pro- 
perly. done and accepted, the Advocate preparing the Paper book 
shall be entitled to withdraw the amount’ due to him for such 
translations. < 
e 39.” (a) Translations of_the Appellant’s papers shall be 
submitted for examination within the following limits of time from 
thé date when the deposits required by Rule 22 (a) above are made 
by the ‘Appellant : <. 

` In cases exceeding 5, ooo but less than 10, 000 vernacular words 
~-one month ; - l a - 

In cases exceeding ro, ooo vernacular words—two months ; 

In cases less than 5, ooo vernacular: words—three weeks, 

(4) Paper-books. in Appeals from:Original Decrees must be 
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made ready and filed with the Officer in charge of the Judicial 
Department within the following limits of time from the date when 
the deposits required to be made under Rule 22, above are 
made, viz. — ~- . 

(i) In the case of Paper-books falling within clause (/) of Rule 
38—two months ; 

(ti) In the case of Paper-books falling within ee (iz) ot Rule 
38—-ten weeks ; 

(iz) In the case of apen koi falling within clause (ii) of 
Rule 38—four months. 

(c) Onthe Paper-books being filed, they shall be taxed, and 
it will be the duty of the Taxing Officer to see that they have been 
prepared in accordance with these Rules, 

(d) When the Taxing Officer is satisfied that the Paper-book 
has been properly prepared, he shall certify accordingly, and upon 

_such certificate being granted, but not- before, the balance of the 
amount due to the Advocate concerned shall be paid to him on 
application: Provided that the Registrar may, in any proper case, 
pay the printer’s fees to the printer. 

40 Itshall be the duty of the examiners of Translations to 
report through the Taxing Officer to the Registrar any case in 
which the translations have been carelessly, negligently, or im- 
perfectly done, and it shall be the duty cf the Taxing Officer to 
report to the Registrar any case in which the preparation of any 
Other portion of the Paper-book has been carelessly, negligently, 
or imperfectly done. The Registrar, if he thinks fit, will report 
any such matter to the Court, who may take action under the 
proviso to Rule 35, and may either in addition to, or without 
taking such action, direct that the whole or any portion of such 
funds as are lying in the Court to the credit of the account of 
the Paper-book concerned be withheld from the Advocate in 
-question, and may pass orders for the disposal of the funds so 
withheld. 

41. Whena case is ready for hearing, the Officer in charge 
of the Judicial Department shall furnish the Advocates engaged 
-on either side with the copies to which they are entitled. under 
Rule 49 or Rule 53. The issue .of the Paper-books to the 
Advocates will be notice to them that the case is ready for 

hearing, 


42, The endorsement on every Paper-book sail for the 
use of the High Court at the pearing of the Appeal, shall furnish the 
following. information ; =- 
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(a) . The number of the cause ; 
(4) “The name of the Judge of the Court below ;. 
(c) The names of the parties and their Advocates ; ' 
(dì) The date of the institution of the suit ; | 
(e) The date of the lower Court’s judgment ; 
(7) , The date on which the Appeal was filed ; 

- (g) The date on which the Appeal was decided ; and 
(A) The date on which the decree was signed. 


+ 


43. In Appeals in which the Respondent shall not have 
appointed an Advocate up to the date of the preparation of the 
Papér-book, an Appendix containing the deposition of the serving 
officer and the return and the remarks of the lower Court as to 
‘the’ service shall be added to the’ Paper-book either in transcript 
or-translation, according as ay may’ be in English or in the 
vernacular. a 


44, The supplementary Paper-book after the receipt of finding 
of a lower Court in a case referred under Order XLI, Rules 25 
and 27, Civil Procedure Code, shall be governed by the Rules of 
this Chapter. 


45. Notwithstanding anything contained in these Rules, the 
` Registrar may, upon application made to him, direct. that, in 
Appeals below Rs. 5,000-in value in. which if PartsI and II of 
the Paper-book were printed, ,the total number of pages contained 
inthe Paper-book would be 25 or less, 12 typewritten copies of 
the Paper-book shall be prepared at the cost of the parties. In 
such cases, the Appellant and the Respondent, if the latter enters 
Appearance, shall be entitled to have, free of charge, as many 
copies of the Paper-book, not exceeding four on either side, as 
they may have Advocates engaged in the Appeal. In any case, 
they shall each ‘be entitled to two copies.. Additional copies 
over and above those which may be supplied to the parties free of 
charge under this rule Shall be charged for. 


B.— Appeals from Original Decrees valued under Rs. I0,000. 


46.- (1) Paper-books in Appeals ‘valued under Rs, ro, 000 
shall be prepared entirely in the office of. tha Advocate for the 
Appellant and the Advocate concerned will be free to print his 
Paper-book in any press be chooses whether such press be on the 
_ list-referred to in Rule 54 or not, but thé Advocate will bes respon- 
sible to- the Gourt that the Paper-book has been prepared and 
printed with.due care and diligences Bad work on the part of the 
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press will bring the Advocate concerned within the mischief of the 
proviso to Rule 35. eo 

(2) The examination of translations shall be done on the 
fee system by a panel of Examiners formed for the purpose from 
the practising Advocates of the Court (to -be known as the “Below” 
panel), a list of Advocates forming such panel being - maintained 
in the office‘ of the Cotirt from which the Respondent will select 
an Examiner for examining the translations made by the Appellant’s 
Advucate. Ti 

Provided— . - 

(a) Thatif the Respondent fails to enter appearance is the 
time the Appellant submits his translation for examination he shall 
lose-his privilege to select the Examiner, and the translation shall 
be examined by an Examiner from the “Below” panel.to be selected 
by the Registrar ; 

(6) That where it appears to the Registrar that a SANA ali 
Examiner is overworked and another is underworked ; it shall be 
open to the Registrar to cal] for a fresh nomination or to direct that 
‘the work be done by some other Advocate on the panel; | 

(c) That if the Advocate for the Respondent is on the 
-panel of Examiners, it shall not be competent for ao to nominate. 
himself ;- e 

(d) That where two or more Advocates appear for one Res- 
pondent or set of Respondents and select different Examiners 
the nomination by any one of such Advocates first received by the 
office should prevail and that, subject to that condition, the 
nomination by one of the Advocates appearing for the principal 
Respondent should have preference over the pommnauon by the 
Proforma Respondent, ' ii $ 

(3) The Paper-bsoks must be prepared` within the period ` 
specified in Rule 39 but in calculating the said period the time 
actually taken in examining the translation shall be deducted. 

44. The estimate for the preparation of the Paper-books in 
‘such Appeals shall state separately the cost of translating, editing, > 
' printing, etc.; at the following rates :— 

(a) Fatmating at 10, 000 words per rupee ; . 

(ar). Estimating charge for maps—12%4per cent.. of the cost 
of tracing the same ; | 

(a2) Estimating charge for photogiaphs—re ¥ per cent. of the 
cost of producing the negative ; ; 

{) Translating at 150 vernacular words ‘Per rupee, three figures: 
being counted as one word ; - 
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(c) Examining translations at 300 vernacular words per rupee, 
three figures being counted as one word ; 

, (d) Copying at the rates specified in Chapter KIH ; 

: (9) Editing the Paper-book at eight annas a page, if it is 
edi ‘and at five annas a page if it is typed ; 

. (7) Lithographing, drawing- or tracing maps (where necessary) 
actual cost ; 

. (g) “Printing fee for 24 copies (ordinary matter with marginal 
notes) —actual cost, not exceeding Re. 1-2 per page ; tabular 
matter—actual cost ; 

- (4) . Taxing the Paper-book’ costs at annas two per page. 

_ Note (1). —The above rates are liable to alteration. 

(a) The charge for editing includes the charge for Indexing, 
if the Paper-book is printed, and, that for ee if Paper-book 
is typewritten. 

(3) If the document to be translated is in any language 
other than the vernacular of Bengal and Assam, the rates 
prestibed by Rule 3A and the nole mae feanaet in Chapter XII 
will apply. 

(4) Each item ‘of cost in the preparation of the Paper-book 
at the rates specified above should be calculated to the nearest 
anna (fraction below half an anna being omitted and half an anna 
or over being reckoned as one anna), 

The entire cost estimated as above shall be deposited with 
the Accountant of the Court and from such deposit the Court’s 
office will keep the undertaking Advocate supplied with funds to 
carry on the work of the preparation of the Paper-book, When the 
Paper-book is finally prepared the cost shall be taxed under the 
direction of the Registrar. ; 

. 48, Tbe Paper-books for the use of the High Court in such 

Appeals shall be printed and edited in accordance with the follow- 
“ing directions :— 

(i) The printed Paper-book shall consist of two parts in the 
same volume, where ` practicable,, VIZ., Part I and Part II. Part 
I shall contain the record of the proceedings in the lower Court, 
and shall include all the papers mentioned in Rule rr. These 
should be printed strictly in chionological order, that is, in the 
same order as the Index, Part II shall contain the exhibits and 
documents relevant to the subject-matter of the appeal which 
should’ be arranged in the manner prescribed „in Rule rs, each 
document to show its exhibit mark and whether it is a plaintifi’s 
Or cefendant’s dccument (unless this i is clear from the -exhibit 
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mark), Each Part should ‘be paged at the foot of each page. 
The heading to esch document should consist of the number of 
exhibit mark and the description of the document in the Index with 
the date, and the corresponding | English date must be given if the 
document bears any other date. 

(ii) The Index of Part I shall be in chronological order and 
shall be placed at the: beginning of the volume. Part II shall 
have two- Indices, one in chronological order and the other 
in order of the exhibit marks. These Indices should be placed 
immediately after the Index to Part I. The documents in Part 
I should be numbered consecutively, while those in Part II should 
not be numbered apart from the exhibit mark, - The Index should 
Contain a correct and full description of each document ‘and 
reference to the pages in the printed Paper-book. Whenever 
any document included in Part I or Part II of the Paper-book is 
l dated according, to Bengali fashion, the corresponding English date 
of such document must be-entered in the Index. - i 

(iii) All papers which are not in English shall be translated into 
that language. Such translation and the original English papers 
shall be arranged and printed in Parts I ard II in the order 
prescribed by the first sub-clause of this Rule. 

(io) Maps forming part of a Paper-book shall be included 
in the Index, but shall not be bound up with the other papers: 
in the Paper-book. Such maps shall be drawn or printed on 
durable paper and they shall form a separate packed with a’ 
separate list, ae 
'- Translations of vernacular phrases or figures that form part 
ofa map must be submitted on a correct tracing of the map in 
question. l C 

(9) Each document'shall bave a marginal note which is 
to be repeated on each page over which the document extends, 
viz, i— 

(a) The short name of the Court shall first appear, 

(2) The marginal note ‘of the document shall then appear 
consisting of the number ‘and description of the document in 
the Indices with the date except in'the case of oral evidence, 

(c) In the case of oral evidence “plaintiffs evidence” or 
“defendant’s evidence” shall appear beneath the name of the 
Court and then the marginal note consisting of the number 
in the Indices and the witness’s name with “examination” “cross- 
examination” or “re-examination” as the-Gase may be. 

49. Twenty-four copies of the Paper-book shall ordinarily 
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be printed by the Appellant’s Advocate, and filed in the office 
of the Court. On the application of either party, the Registrar 
may direct a larger number to be printed. In any case, ro copies 
` shall be retained for use in the High Court. The service of Paper- 
books on the parties under Rule 4r will be regulated as follows :— 


To the Appellants--Three copies, or one copy for the use of 
each Advocate who has appeared, whichever is more ; 


To the Respondents—One copy only for the use of the Advocate 
or all the Advocates, who cs or have, appeared for each set of 
Respondents ; 


Subject to a maximum of seven copies on either side if 24 copies 
have been printed. If on this basis, less than 14 copies have been 
distributed between both sides, additional copies up to that number 
may be supplied for use at the hearing on application to the Officer 
in charge of the Judicial Department ; but the latter should, if 
possible, retain copies for such of the Respondents who may still 
enter appearance in the Appeal. 


C.— Appeals from Original Decrees valued at Rs. I0,000 or over, 


so,- Paper-books in all Appeals valued at Rs, 19,000 or over ’ 
shall be prepared entirely in the Courts office subject to the con- 
dition that only translations shall be made by the Appellant's 
Advocate, the examination of such translations being done onthe ` 
fee system by a separate-panel of Eximiners (to be known as the 
“Above” panel) appointed by the Court for this purpose. . 


Such Paper-books must be prepared within the period specifed 
in Rule 39. Delay on the part of Editors and Examiners of 
Translations will be no excuse for extending the time. Such delays 
will be reported to the Registrar for necessary orders, 


51. The estimate for the preparation of the Paper-books in such 
Appeals shall be prepared in accordance with the particulars in 
gule 47 above, except that— _ 


(1) For “eight annas” in clause (e) should be read “ten anes: : 
(ii) For “24 copies” in clause (g) should be read “64 copies” ;. 
(iii) For “Re. 1-2 per page” in clause (g) should be read “Re. 1-3 
per page” ; 
(iv) For “annis two rer page” in clause (4) should be read 
‘anna one per page”. 
“ “The entire estimated cost shall be deposited with the 
Accountant of the Court and from such: deposit the Court's office 
will keep the undertaking ‘Advocate supplied with funds to carry on 
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the work of preparation of the Paper-book. . When the Paper-book 
is prepared and filed it shall be finally taxed by the Registrar. 

52, Paper-books for the use of the High Court in such Appeals 
shall be printei. and edited in accordance with the directions in 
Rule 48 above, with the additional direction that the printing of 
each separate document and exhibit shall begin on a separate sheet. 

53. (a) There shall ordinarily be printed and filed in the 
Court’s office 64 copies of the Paper-book, 24 copies of which shall 
be bound copies for the use of the High Court and 4o unbound 
copies, the latter being filed in a sealed cover and kept in safe , 
custody in the Paper-book Department for use in the event ofa 
Privy Council Appeal being file]. Provided that the Registrar 
may, when necessary, direct a larger number of Paper-books to be 
printed. 

(2) Of the 24 bound copies ro copies shall be retained for the 
use of the Court and the remaining 14 copies distributed to the 
Appellant and the Respondent in the proportion laid down in 
Rule 49. 

$4. The printing of Paper-books in such cases will be done. 
only. by the presses approved by the Court a list of which shall be 
maintained in the Court’s office. The Advocate concerned will be 
free to select any press from this approved list of presses, but 
instances of indifferent work, delay, etc., in the printing of Paper- 
books by any such press shall be brought immediately to the notice 
of the Registrar, who may direct the removal of the press or presses 
concerned from the list or pass such order or orders as to him seem 
proper. 


D— Analogous Appeals from Original Decrees and Orders, some 
valued under, and some at or over, Rs. 10,000. 


55. In analogous Appeals from Original Decrees and Orders 
some of which are valued below and some at Rs. 10,000 or atove, 
all the Appeals shall be treated as Appeals valued at Rs. 10,000 or 
above, for the purpose of the preparation of the Parer-books, unless 
on a verified petition duly filed, the Advocate for any party obtains . 
orders of the Registrar for relaxing the Rule in any particular case. 


Part IIL 
Apteals from Appellate Decrees. 


s6. The Paper-books in all Appeals Ror APERIS Deeres 
will consist of the following papers :— : 
(a) The judgment of the first Court ; 
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(6) The judg ment of the lower moi Court 

(c) Any judgment or orders of remand passed in the case either 
by the lower appellate Court in Appeal or by the High Court on 
Second Appeal ; 

(d) The Memorandum of Second Appeal ; d 

(¢) A front leaf containing the number of the cause ; the names 
of the Judges of the two Courts below; the names of the parties 
and of their Advocates ; the date of the institution of the suit; the 
date of the judgment of the first Court; the date of the judgment 


` of the lower appellate Court ; the date on which the Appeal -was 


filed and the date on which the Appeal was decided. 


Note (r).-—-The Advocate for the Appellant shall, before the 
hearing of the Appeal, serve on the Advocate for the Respondent a 
a typewritten copy ora typewritten copy of the translation as the 
case may be, of any document, other than those mentioned above, 
which he considers: necessary for the decision of the Appeal, and 
shall also provide two such typewritten copies,’or typewritten copies 
of the translation, ‘for the use of the Division Court. If he fils to 
do so, he shall not refer to such document at :the hearing, and no 
adjournment of the hearing of the Appeal will be” granted on this 
account, unless the Court otherwise directs.” 


Note (2).—If, in any Second Appeal; the Bench at the time of 
the preliminary hearing under Order XLI, Rule 11, Civil Procedure 
Code, or the Advocate for the Appellant desires that translations of 
the plaints or written statements should be prepared, the Advocate 
for the Aprellant shall, before the hearing of the Appeal, serve on 
the Advocate. for the Respondent typewritten copies of the tran- 
slations of such plaints or written statements, and shall also provide 
two such typewritten copies for the use of the Division Court. 

57. Except as otherwise provided in these Rules, in each case 
of Second Appeal, including Appeals under Chapter X of the 
Bengal Tenancy Act, the Registrar shall cause to be prepared at 


ethe cost of the parties six typewritten copies of the Paper-book as 


t 


aforesaid. 

58. Inthe caseof Second Appeals not exceeding Rs, 50 in 
value, other than Appeals under Chapter X of the Bengal Tenancy 
Act, and in Second Appeals from Orders (including orders under 
Section 47, Civil Procedure Code) irrespective of the value of such 
Appeals, and in Appeals from Remand Orders under Order XLI, 
Rule 23, Civil Procedure Code, in which the valuation of the Appeal 
does not exceed Rs, 50, the Registrar.shall.. cause to be prepared 
three typewritten copies of tha Paper-bodk as aforesaid for the 
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use of! the Judges and the Advocate for the Deputy Registrar, 
ifany,and no charge shall be levied from the parties on account 
ofthe preparation of such Paper-books. If there is no Advocate 
on behalf of the Deputy Registrar representing any minor, then 
the spare copy of the Paper-book (third copy) may be sold 
at Rs, 3, ifthe Appellant or the Respondent desires to purchase 
the same, i 

59, In‘the case of Appeals from Appeals from Appellate 
Decre:ss and Appeals from Remand Orders under Chapter XLI, 
Rule 23, Civil Procedure Code, in which the valuation of the 
Appeal exceeds Rs. 50 and in all Appeals under Chapter X of 
the Bengal Tenancy Act (irrespective of value), the Appellant 
shall within zr days from the date of the registration of the Appeal, 
deposit the sum of Rs, ro. Upon registration each Appeal shall 
be entered in a list in form No. M5o of the Appendix which 
will be displayed outside the Appeal Section concerned and a 
copy of this Jist shall be sent to the Bar Association’s Library. 
This shall constitute sufficient notice of the date of registration. 
The Responcent shall ‘at the time of entering appearance deposit 
the sum of Rs. 5 in full payment of the cost of the preparation of 
typewritten Paper-books, 

Upon the Appellant depositing the sum of Rs. ro aforesaid, 
‘the Registrar shall cause to be prepared six typewritten copies of 
the Paper-book in accordance with Rule 56in the Court’s office. 
Two of these six copies will Le for the use of the Court, two for 
the ‘Appellant - (to be used both at the preliminary hearing and 
at the final hearing), one for the Respondent and one spare. 
After admission, as tke Respondent or separate sets ‘of Respon- 
dents enter appearance through diferent Advocates, they will be 
charged at the rate of Rs. 5 for each copy of Paper-book supplied. 
The Appellant shall supply a copy of the Paper-book to the 
Advocate for the Deputy Registrar, if there is a minor Respon- 
dent represented by the latter, out of thetwo copies supplied to, 
him as aforesaid, or by purchasing an additional copy at the rate 
of Rs, 5. 

Provided that in Appeals from Appellate Decrees in which 
there was an order of remand passed by the lower appellate 
Court and in which the previous judgment (original and appellate) 
will have to be included in the Paper-book, the charge for the 
Paper-book to the Appellant will be Rs. r2 instead of Rs. “10 
‘and to the Respondent Rs. 6 instead of Rs. 5 as in. other 
cases, ‘ 
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No refund of the deposit mentioned above will be allowed on 
the ground that Paper-books were not ready at the hearing of the 
Appzal under Order XLI, Rule 11, Civil Procedure Code, in cases _ 
fixed by the Court, ontke application of the Appellant, before 
ths Appeal has been placed on the Weekly List. 

This Rule ghall also govern all cases in which deposits have 
been made before the date it comes into force. 

6o. Incase of batches.of analogous Appeals of the classes 
mentioned in Rule sg (i. e, all Appeals form Appellate Decrees, 
Appzals from Remand Orders under Order XLI, Rule 23, Civil 
Procedure Code, in which the valuation of the Appeal exceeds 
Rs. 50 and all Appsals under Chapter A of ‘the Bengal Tenancy 
Act), the Appellant shall within 21 days fromthe registration of 
the Appeal, deposit in full payment of the cost of, preparation of 
typewritten Paper-books a sum of Rs. rọ for the first Appeal, the 
charge for the analogous Appeals being Re. 1-8 per Appeal up 
to four such App2als and annas r2 for every such Appeal in-excess 
of four, the additional charge not exceeding Rs. ro in any case. 
Upon registration each Appeal shall be entered in a list 
which shall be displayed outside the Appeal Section concerned 
and a copy of this. list shall be sent to, the Bar Association’s 
Library. This shall constitute sufficient notice of the date of 
registration. 

In such cases the ‘Respondent on entering appearance shall 
depcsit Rs. 5 forthe First Appeal, and half the charge prescribed 
for the Appellant in respect of the analogous Appeals, the addi- 
tional charge not exceeding Rs. 5 in any case. The principle of 
this Rule will apply to each set of Respondents who enter 
appearance through separate Advocates, 

Note—In a case in which some of the analogous Appeals 
are above Rr. 50 in value and some “below Rs.’ so in 
value, the. principle of the above Rule shall apply to the whole 
batch. ‘ 

6r. Where analogous Appeals have been presented in separate 
batches each batch cf such Appeals presented by the same 
Appellant, or by the same Advocte representing “different 
Appellants, shall be considered as a separate batch of analogous 
Appeals ‘and the cost of preparation of the Paper-book shall 
be deposited for each batch of such Appeals separately calculated 


‘according to the provisions of Rule 69. 


In the case of single Appeals presented by different Advocates, 
ot Appellants in person, such cost shall be deposited as provided 
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a 


„ew 


had 
7 A 


287 THE CALCUTTA LAW JOURNAL, [Von LXII 


in Rule 59 for each such separate Appeal, notwithstanding that such 
Appeals may-be analogous to others. 

62. Ifina Second Appeal above Rs, 50 in value an Advocate 
desires to move the Court for an order for stay of execution in 
the lower Court under Order XLI, Rule 5, Civil Procedure Code, 
onthe same day that an Appeal is filed, and ifthe Appeal is in 
order and is accepted by the Stamp Reporter, the Advocate shall 
provide a copy of the Memorandum of Appeal with annexures for 
the use of the 2nd Judge atthe preliminary hearing. If such h 
Appeal is admitted under Order XLI, Rule z1, Civil Procedure 
Code, the sum of Rs. 10 or Rs. 12 shall be deposited (as required 
by Rule 59), but if the Appeal is dismissed no such deposit need 
be made. 

“63. No work’ in the matter of the preparation of the Paper-book 
shall be undertaken until the deposit required under the provisions 
of Rule 59, has been made by the Appellant, unless the Registrar 
shall otherwise direct. 

64. In case of the Appellant or the Respondent | failing to 
make the necessary deposit under Rule sg, the Officer in charge 
of the Judicial Department shall lay the matter before the. 
Registrar who may at once cause the Appeal to be set down before 
the Division Court -for orders. If tbe Appellant or the Respon- 
dent fails to satisfy the Court as to the delay, the Appeal may be 
dismissed for want of prosecution, or may be decreed ex parte, as 
the case may be, or the Cout may pass such other order as it may 
deem proper. o 

6s. Additional Paper-books over and above those which may 
be supplied to the parties under Rule 59 shall be chargea for at the 
rate of Rs. 5-per copy. 

66. Whenacase is ready for hearing the Officer in charge of 
the Judicial Department shall include it on the General List in form 
No. M28 of the Appendix, acopy of which shall be displayed on 
the notice board of the Appeal Section concerned, and a copy sent 
to the Bar Association’s Library for information. This will be 
considered as sufficient notice to the Advocate concerned that the 
case is ready for hearing. 


i i PART IV, 
Appeals from Orders. 


67. The Rules for the preparation of Paper-books i in Appeals - 
from Original Decrees valued under Rs. 10,000 or valued at Rs, 
10,000 or more, shall apply, respectively, to every First Appeal from 


4 


Vots LXIL] HIGH COURT RULES, - 20n 


an Order of the like value (including an Order under Section 47, 
Civil Procedure Code), passed by a Subordinate Cout not being an 
Order under Order XLI, Rule 2 23 of the same Code, with the follow- 
ing modifications :— 


(A) That Partt I of the Paper-book shall contain the following 
papeis :— 

-(a) The order-sheet : 

(Ob) -The application or proceeding on which the order appealed 
from wás passed ; 

(c) The petition, if any, filed in answer ; 

(d) The order appealed from ; 
(e) The Memorandum of Appeal. 


<= 
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In this Part shall also be included the following papers when 
their inclusion is necessary for the purpose of the Appeal, provided 
that the Registrar may, upon application being made to him, 
direct that any paper or part of a paper shall not be included i in 
this Part :— 


~ 


-(a) The evidence, oral or documentary, which may have been 
taken or put in with reference to the application or proceeding, and 
which is necessary for the decision of the. Appeal ; 

(4) Any other papers to which reference may be necessary for 
the decision of the Appeal. 


-_ 


(B) That the Appellant’s list shall be delivered to the Officer 
in charge of the Judicial Department within one week after the 


service of notice of the arrival of the record, 


68. (1) In Second Appeals from Orders ‘(including Orders 
under Section 47, Civil Procedure Code), irrespective of the 
value of such Appeals, and in Appeals from Remand Orders 
under Order XLI, Rule 23 of the same Code, in which the 


valuation of the Appeal does not -exceed Rs. 50, the Paper-book 
shall consist 0f— =~ l 


(a) The judgment or judgments of the lower Court or 
Courts ; 


(2) The Menonin of Appeal to the , High Court ; 


(2) "T he Registrar. shall cause three typewritten copies of the 


Paper-book, as aforesaid, to'be prepared. 


(3) No charge shall be levied from the patties for the prepara- 
tion of tl the Paper-book. 


69. In Appeals from, Remand omen under Order XLI, 
Rule 23, Civil Procedure Code, in which the valuation of the 
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Appeal oer Rs. 50 thë: “Paper-book Shall be prepared and 
“supplied- to ‘the parties in accordance “with the Rules relating _ 


‘to the preparation’ of Paper-books in Appeals from Appellate 


Decrees in which the valuation of the Appeal exceeds Re. 50. 


bi TT PARTY. Ab 
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4 ; Full Bench References. 
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to. No charge shall be Jevied from the sani for ne perpara- s 
tion of the Paper-books in Full Bench Reference cases., - 
- “716 Inevery case 30 copies of the referring judgment shall 
be printed. The additional number of- copies, if any, of the Paper- 
book inthe Appeal which ‘will- ber required for the hearing of the 
reference will .be determined by the Registrar upon a report froni 
the office as torthe number already available. - °> +, 

7. Parties will not be entitled- to any free copies* ae the 


referring juigment. Copies may; however, . “be purchas3d by the 
parties is their Advocates Ancluding copies for the Advocates’ for 


-the Deputy. Registrar “in the case of minor Respondents) : at the- 


‘rate. of six annas per. page subject | to a maximum charge of Rs, 
4/8 for each case., If’ additional copies of printed Paper-books 


; | “in the Appeal are required by the parties ‘for the. “Full Bench 
Reference they shall be purchased at the above rate, -the © 
maximum of Rs. 7/8 being: eppeaes to- each valume of such, 


-Paper-book, . - =g i Sa I 


hal 4 


T 3 Appendix, 


P , ` 


[Various | fore tefetred to in these ‘rules are to be found in 


= the- Appendix, for which please see “Calcutta Gazette” dated- the 


po September 1935, ek ee Nu NA, oe 





